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OoeoAKSy  Adm'r,  v.  Tcbnipbxid. 

<1  8.C.,  N.8.,80.) 

CantHtuHonal  law  —  interett  on  open  aooomUt, 

km  Ml  pnnrtdlBg  tliat  **  debta  due  on  open  aoooonta  and  other  deouuida  not  bora 
toloro  bearing  Interest  bj  Uw,  shell  beer  interett,"  eto.,  ie  nnoonstitaUone] 
end  Toidteo  &r  es  It  related  to  debta  contracted  before  the  pamge  of  the  act. 


Sum.  pro.  on  a  merohanf  s  open  book  aoooant  for  goods  sold  in 
the  y^  I86I9  prerioos  to  the  21st  of  December.  His  honor  gave  a 
decree  for  the  plaintiff  for  $33,679  the  amount  of  the  aocounty  and 
for  interest  thereon. 

The  defendants  appealed,  on  the  ground  that  the  act  of  December 
9I9 I86I9  onder  which  the  interest  was  allowed,  was  onconstitational 
%Qd  Toid,  so  fiir  as  it  affected  contracts  then  existing. 

/bfV,  for  appellants. 

Baxter,  contra. 

HosBSy  0.  J.  This  is  a  process  on  (what  in  the  report  is  caDed) 
"  a  merchant's  account  for  the  year  1861."  We  understand,  by  the 
i^lmission  of  the  counsel,  that  it  was  an  open  running  account  with 
a  storekeeper  for  goods  supplied  during  the  year  1861. 
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Goggans  v.  TumipBeed. 


In  this  State  it  has  always  been  held  that  interest  was  not  recoT- 
!!?able  on  an  open  or  book  account  SJcirving  v.  Eafrs  of  StobOy  2 
Bay,  233 ;  Adrrirs  of  Conyers  v.  Magrathy  4  McC.  392 ;  Johnson  v. 
Bennetty  1  Speers,  209.  And  Judge  Noxr,  delivering  the  opinion  of 
tlie  court  in  Ooddard  v.  Bulow,  1  N.  &  McC.  67,  remarks :  "  I  should 
be  willing  to  carry  the  doctrine  further,  and  allow  interest  in  all 
cases  on  open  accounts  where  payment  is  to  be  made  at  a  certain 
time.  But  I  think  the  contrary  has  been  so  well  established  by  the 
uniform  current  of  decisions  in  this  State  that  it  would  now  be  a 
dangerous  and  unauthorized  innovation." 

So  far  have  our  courts  gone  on  this  question  that,  in  Bishop  v.  Rose^ 
Rice,  21,  it  was  held  that  interest  could  not  be  recovered  on  a  letter 
of  guaranty  given  for  an  open  account,  although  the  sum  he  fixed 
in  writing. 

The  general  assembly,  in  the  exercise  of  its  legislative  ptiwers,  may 
prescribe  interest  on  demands  of  any  character,  if,  in  doing  so,  it 
does  not  violate  any  of  the  provisions  of  the  federal  or  State  con- 
stitution. 

It  is  objected  that  the  act  under  which  interest  was  here  decreed 
does  violate  the  tenth  section  of  first  article  of  the  constitution  of 
the  United  States,  which  forbids  the  passage  by  the  State  "of  any 
law  impairing  the  obligation  of  conti^acts." 

On  the  2l8t  of  December,  1861,  the  general  assembly  passed  an 
act  entitled  "  an  act  to  extend  relief  to  debtors,  and  to  prevent  the 
sacrifice  of  property  at  public  sales."    13  Stat  18. 

The  first  section  makes  unlawful  the  service  of  mesne  or  final 
process  of  any  of  the  courts  of  this  State  for  the  collectifm  of 
money  until  after  the  expiration  of  the  first  session  of  the  next 
general  assembly  of  the  State,  except  in  the  cases  therein  specifically 
provided.  It  was  renewed  in  February  and  December,  1864,  and 
continued  in  force  in  December,  1865,  until  the  adjournment  of  the 
next  regular  session. 

The  sixth  section  is  in  the  words  following :  "  That,  while  this  act 
remains  in  force,  debts  due  on  open  accounts,  and  otbtr  demands 
not  heretofore  bearing  interest  by  law,  shall  bear  interest  at  the  rate 
of  seven  per  cent" 

It  is  under  this  that  the  claim  to  interest  is  made.  The  cause  of 
action,  therefore,  arose  before  the  passage  of  the  act,  and  the  only 
question  is,  whether  the  right  to  interest,  which  the  section  provides, 
can  attach  to  it? 
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It  is  an  admitted  principle,  that  one  claase  or  part  of  an  act  may 
be  without  any  constitutional  prohibition,  and  yet  another  not  snb- 
ject  to  such  exception.  Ogden  v.  SaunderSy  12  Wheat.  213 ;  Barry 
T.  IsemaUy  14  Sich.  129.  Under  this  yery  statute,  the  court  of 
appeals  held,  in  the  State  v.  Carew^  13  Rich.  498,  the  first  section 
unconstitutional  as  to  antecedent  contracts,  and,  in  Barry  v.  heman^ 
Talid  as  to  conti*act8  entered  into  aifter  its  passage ;  and,  in  Wardlaw 
and  SimkinSy  administrator  and  administratrix  of  Simkins  v.  Ihiz- 
tardy  15  Sich.  158,  that  the  fifth  section,  which  suspended  the  opi^ra- 
tion  of  the  statute  of  limitations  '^ during  the  period  in  which  ihe 
act  was  of  force,"  ''so  far  as  applicable  to  causes  of  action  coming 
within  the  meaning  of  the  act,  was  not  in  .violation  of  the  coudtir.u- 
tion  of  the  United  States." 

The  obligation  which  the  constitution  refers  to  is  the  legal,  and 
not  the  moral,  attribute  of  the  contract  ''  It  is  the  law  which  bindd 
the  party  to  perform  his  undertaking."  It  subsists  in  the  law  a})pli- 
cable  to  the  agreement  ''Anything  which  enlarges,  abridges,  or,  iu 
any  manner,  changes  the  intention  of  the  parties,  resulting  from 
the  stipulations  in  the  contract,  necessarily  impairs  it"  Ogden  v. 
SaunderSy  12  Wheat  213.  This  principle  is  recognized  iu  all  the 
cases  where  this  constitutional  inhibition  has  been  discussed ;  among 
which  are :  Sturges  v.  Crowninshield,  4  Wheat  197  ;  Oreen  v.  BiddlSy 
8  id.  1 ;  Bronson  v.  Kinziey  1  How.  311 ;  Planters^  Bank  v.  Sharpy  6 
id.  301 ;  Ourran  v.  StcUe  of  ArkansaSy  15  id.  319. 

The  obligation  of  the  contract,  therefore,  is  the  tie  which  fastens 
the  parties  to  the  observance  of  it  They  have  assumed  some  act,  of 
sufficient  consideration,  in  reference  to  existing  laws,  which,  iu  fact, 
import  themselves  into  the  contract  It  is  measured  by  the  stand- 
ard of  the  laws  in  force  at  the  time  it  was  entered  into,  and  its 
performance  is  to  be  r^ulated  by  the  terms  and  rules  whicli  tliey 
prescribe. 

It  is  not  in  the  power  of  either,  independent  of  the  consent  of 
the  other,  to  increase  or  abridge  any  of  the  responsibilities  which 
attached  to  the  contract  at  its  inception.  Nor  has  the  State,  in  the 
face  of  the  constitution,  any  more  power  to  enlarge  or  diminish  them. 

In  the  case  before  us  the  plaintiff's  intestate  contracted,  by  parol, 
with  the  defendant's  testator,  for  the  purchase  of  goods,  wares  and 
merchandise,  from  time  to  time,  during  the  year  1861,  at  certain 
fixed  prices.  Oontraots  of  that  character  did  not  then  bear  interest 
by  law.  When  the  general  assembly  (on  December  20,  1861) 
Vol.  VII.—  4 
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required  by  the  act  **  that,  while  it  remains  of  force,  debts  due  on 
open  aocounta  and  other  demands  not  heretofore  bearing  interest 
by  law,  shall  bear  interest  at  the  rate  of  se^en  per  centum  per 
annum,"  did  it  not  enlarge  the  terms  of  the  agreement  between  the 
parties,  to  the  benefit  of  the  one  and  the  prejudice  of  the  other?  [i 
it  bad  the  right  to  declare  that  interest  should  run  upon  such  con* 
tracts  when,  at  the  time  they  were  entered  into,  it  was  not  a  legal 
consequence,  might  it  not,  with  equal  propriety,  prescribe  that  a 
penalty  should  attach  on,  or  damages  follow,  the  delay  of  payment  ? 

The  extent  of  tlie  proposed  change  in  the  law  does  not  aflfect  tLa 
principle.  The  im})osition  of  any  condition,  '^  however  apparently 
immaterial  its  effect  on  the  contract,  or  any  part  of  it,"  or  any 
deviation  from  its  terms  in  addition  to,  or  diminution  of,  those  which 
by  law  existed  when  it  was  made,  impairs  the  obligation. 

In  this  vjew  we  hold  the  sixth  section  of  the  act  void,  because  in 
violation  of  the  said  article  of  the  constitution. 

The  motion  for  a  new  trial  is  granted,  unless,  by  the  first  day  of 
June  next,  a  remiititur  is  entered  by  the  plaintiff  for  the  amonot  of 
the  interest  included  in  the  decree. 


Matbr  v.  Mordbcal 

(l&C^N.8.,8n.) 
Trait — inveitment  of  irvM  ^nd, 

Bj  deed  made  In  Maj,  1860,  three  bonds,  secured  bj  mortgages  of  real  estate 
were  assigned  to  B,  in  tmst,  to  invest  the  proceeds,  as  soon  as  received,  "  In 
such  manner  as  the  said  B  maj  think  proper,  on  consultation  with  '*  the  ces- 
tui que  iruti,  and  then  to  permit  them  to  receive  the  income.  The  cestui  que' 
hfut  removed,  shortly  afterward,  from  South  (^arolina»  where  the  truHt  wae 
created,  to  New  Tork,  and  remained  there  during  the  war  with  the  Confed- 
erate States.  In  1802  and  1868  B  collected  the  bonds  in  Confederate  treas- 
ury notes,  then  much  depreciated,  and  invested  the  proceeds  in  bonds  of  the 
Confederate  States,  without  consultation  with  the  esHui  que  trtut,  with 
wLdm  it  was,  at  that  time,  impracticable  to  communicate.  BeUL,  that  B 
committed  a  breach  of  trust,  and  that  he  was  liable  to  account  to  the  feHw 
que  trust  for  the  sums  received.  Held,  further,  that  the  obligors  in  the 
bon«l4  were  not  liable  to  account  to  the  cestui  que  trusty  for  that  thej  wer» 
discLarged  by  their  {laynients  to  B. 


DECEMBER  TERM,  1869.  27 

Mayer  ▼.  Moideoai. 

XJiTDBB  proceedings  in  the  coart  of  equity,  one  of  the  masters,  by 
leed  dated  29th  May,  1860,  assigned  to  the  defendant,  Benjamin 
Mordecai,  five  bonds,  secured  by  mortgages  of  real  estate,  amounting, 
in  tL3  aggregate,  to  t8,000  and  upward,  and  about  14,000  in  cash, 
to  be  aeld  by  him  ^'in  trust,  to  invest  the  cash  aforesaid  and  the 
proceeds  of  the  bonds  aforesaid  as  soon  as  received,  in  such  manner 

the  said  Benjamin  Mordecai  may  think  proper,  on  consultation 
the  said  Maurice  Mayer  and  Rachel  M.,  his  wife,  and  the  same 
Deing  so  invested,  then  in  trust  to  permit  the  said  Maurice  Mayer 
and  Rachel  M^  his  wife,  to  receive  the  interest  and  income  of  the 
siiid  settled  property  "  for  their  use,  "  during  their  joint  lives,'*  with 
limitations  over. 

In  the  course  of  the  year  1860,  Mayer  and  wife  removed  their  resi- 
dence to  the  city  of  New  York,  and  there  remained  until  the  close 
of  the  recent  war  between  the  United  States  and  the  lat^  Confeder- 
ate States  of  America.  After  June,  1861,  and  while  the  war  con- 
tinued, all  communication  between  the  belligerent  sections  was  cut 
ofEl  During  this  period  the  defendant,  Mordecai,  collected  three  of 
the  bonds  held  by  him  as  trustee,  amounting,  in  the  aggregate,  to 
more  than  $5,000  and  accepted  payment  in  Confederate  treasury 
notes.  The  proceeds  of  the  bonds  so  received  by  him  he  invested  in 
the  pnblic  securities  of  the  late  Confederate  States. 

Kerr,  Goldsmith  and  White  were  made  parties  defendant  to  the 
hill,  and  its  object  was  to  compel  Mordecai  to  account  to  the  plain- 
tiff, Rachel  Mayer,  wife  of  Maurice  Mayer,  deceased,  for  the  amount 
of  the  three  bonds  paid  to  him  as  aforesaid ;  and,  also,  to  obtain  a 
decree  setting  up  the  bonds  and  mortgages  given  by  Kerr,  Gold- 
smith and  MThite  as  valid  and  subsisting  securities  in  favor  of  this 
plaintiff. 

Bill  dismissed  and  plaintiff  appealed* 

HaynBy  for  appellant 
PorUfj  for  Mordecai. 

for  White  &  Goldsmith. 


MoBES,  C.  J.  When  a  trustee  is  not  limited  or  directed  by  the 
mstrument  under  which  he  acts,  and  is  left  to  the  discretion  of  his 
own  judgment,  our  cases  hold  that  his  discretion  must  be  exercised 
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vith  the  same  diligence  aud  care  that  a  prudent  man  would  befitow 
(m  his  own  concerns. 

It  is  not  to  be  understood  by  this  that,  wherever  loss  ensues  from 
tlie  investment  of  the  trustee,  he  will  be  excused  by  showing  that 
persons  of  care  and  prudence,  in  the  management  of  their  uwa 
affairs,  made  investments  of  the  same  character  and  were  disap- 
[K)inted  in  the  result  A  prudent  man,  dealing  with  his  own  means, 
might  employ  them  in  speculations  promising  large  gains,  or  loan 
them  on  personal  security,  or  invest  in  the  stocks  of  railroad  com- 
panies or  other  private  corporations.  If  a  trustee  should,  however, 
do  loan,  or  engage  in  such  enterprises,  at  the  expense  of  the  interesu 
committed  to  his  charge,  he  could  not  claim  excuse  by  pointing  to 
the  course  of  individuals,  noted  for  their  prudence,  by  whose  example 
he  had  been  misled. 

The  principle  which  is  to  be  extracted  from  the  cases  in  thi£ 
State  consists  with  what  is  said  in  Hovenden  on  Frauds,  486 :  "  He 
is  bound  to  manage  the  property  for  the  benefit  of  the  cestui  que 
trust  with  the  care  and  diligence  of  a  prudent  man."  Whut  will 
constitute  the  care  and  diligence  thus  exacted  will  depend  on  the 
attendant  circumstances.  If  the  act  in  itself  was  an  incautious 
and  imprudent  one,  it  will  not  be  sustained ;  and  no  aid  derived 
from  the  fact  that  the  trustee  was  countenanced  in  it  by  the  partici- 
pation of  prudent  men  will  give  it  sanction  or  support 

In  the  case  under  review,  the  bonds  and  the  cash  constituted  the 
whole  trust  estate.  The  cash  was  invested  in  a  bond  of  the  charac- 
ter of  those  transferred  to  the  trustee,  and  was  secured  by  a  mort- 
gage of  real  estate.  This  was  done  on  consultation  with  the 
plaintiffs,  and  the  trustee  had  therefrom  some  indication  of  the 
investment  they  preferred.  It  was,  at  least,  notice  to  him  that  the 
other  bonds  were  in  a  form  of  security  satisfactory  to  the  parties 
interested. 

He  maintains  that  he  was  bound  to  collect,  because  the  proceeds 
of  the  bonds,  when  received,  were  to  be  invested ;  but  how  were 
they  to  be  invested  ?  ^^  In  such  manner  as  the  said  Benjamin  Mor- 
decai  may  think  proper,  on  consultation  with  the  said  Maurice 
Mayer  and  Rachel  M.,  his  wife."  The  power  to  collect  was  not  at  all 
dependent  on  the  duty  to  invest.  The  bonds,  by  the  deed,  were 
transferred  and  assigned  to  him.  The  legal  title  was  in  him,  and 
this,  of  itself,  conferred  the  power  to  collect  If  the  deed  had  not 
directed  an  investment  still  it  would  have  been  his  dutv,  on  thp. 
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reoeipt  of  payment  of  the  bonds,  to  haye  disposed  of  their  proceeds 
m  some  proper  manner,  for  the  benefit  of  those  interested  in  the 
trust.  An  omission  to  do  so  would  have  made  him  chargeable  with 
interest  on  the  funds  retained  in  his  hands,  and  subjected  him  to 
the  animadversion  of  the  court  by  whioh  he  was  appointed,  for 
holding  in  place  of  investing  thenL 

It  is  not  in  consistency  with  his  position  thus  taken  to  say,  that 
the  dnty  to  collect  was  so  compulso.ry  that  it  could  not  be  deferred, 
because  a  necessity  to  invest  was  imposed  upon  him.  The  invest- 
ment was  to  be  ^^on  consultation'^  with  the  plaintiffs.  Of  their 
absence,  and  the  impracticability  of  reaching  them,  he  was  aware, 
and  his  own  action  in  calling  in  the  securities,  which  he  says  was 
demanded  by  the  deed,  was  in  disregard  of  a  reservation  or  qualifi* 
cation,  which  must  have  been  made  expressly  for  their  benefit 
Although  it  may  be  possible  that,  after  cousultatiou,  he  had  the 
power  to  reject  their  suggestions,  and  disappoint  their  wishes,  by 
pursuing  a  course  which  might  be  objectionable,  and  even  obnox- 
ious to  them,  still  the  condition  conferred  a  privilege,  and  they 
should  have  had  the  opportunity  of  communicating  their  impres- 
sions as  to  the  investment  which,  in  their  judgment,  would  best 
conduce  to  their  interest. 

So  far  as  any  conversion  was  to  be  effected,  it  was  to  be  done  on 
consultation  with  the  cestuis  que  trust.  The  result  might  have 
satisfied  the  trustee  of  the  improvidence  of  the  particular  investment 
to  which  he  was  inclined.  A  conference  with  them  might  have 
aided  his  judgment  At  any  rate,  he  was  to  invest,  after  having 
the  benefit  which  a  consultation  with  them  might  possibly  afford- 
His  authority  should  have  been  strictly  exercised. 

While  the  trustee  relies  on  their  absence  as  an  excuse,  on  the  one 
hand,  for  not  consulting  them,  on  the  other,  he  avers  that  an  early 
conversion  was  for  their  benefit,  as  they  were  not  entitled  to  the 
interest  on  the  bonds  until  they  were  called  in  and  the  proceeds  in- 
vested. If  they  could  not,  as  they  did  not,  after  the  collection  of 
the  bonds,  receive  the  interest,  in  consequence  of  the  want  of  inter- 
course between  the  citizens  of  the  Confederate  States  and  the  United 
States,  how  were  they  benefited  in  that  regard  by  the  cliange  ?  It 
would  have  contributed  more  to  their  advantage  to  allow  the  inter- 
est to  accumulate  on  the  bonds  than  to  place  them  in  securities^ 
which,  if  they  produced  interest  to  which  the  plaintiffs  were  enti- 
tled as  income,  could  be  of  no  avail  to  them  for  present  ise  and 
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support,  and  would,  therefore,  remain  in  the  hands  of  the  trustee, 
yielding  no  profit  to  them. 

It  is  not  clear  that  the  plaintiffs  were  not  entitled  to  the  auunai 
interest  on  the  bonds,  and  that  their  enjoyment  of  it  was  to  be  post- 
poned until  they  were  converted,  through  collection,  into  some 
other  investment.  The  deed  looked  to  their  reception  of  the  inter- 
est  on  the  *^  settled  property,"  and  the  bonds  constituted  that  prop- 
irrty.  A  decision  Of  that  question  is  not  now  necessary,  but  it  will 
not  be  out  of  place  to  refer  to  the  order  which  prescribed  and  fixed 
the  terms  of  the  settlement.  It  directs  "  that  t)ie  share  of  the 
plaintiff,  Etachel  M.  Mayer,  be  conveyed  by  deed  to  Gustavus  Poy- 
nanski"  (in  whose  place  the  s^id  Benjamin  Mordeeai  «as  substi- 
tuted), "  upon  the  trusts  and  conditions  set  forth  in  the  answer  to 
complainant's  bill."  The  answer  furnishes  the  fact,  "that  the  in- 
come of  the  property,  so  settled,  was  to  be  for  the  joint  use  of  her 
husband  and  herself,  during  their  joint  lives,"  etc.  If  there  was  a 
reason  for  such  a  change  by  the  master  who  executed  the  dt'ed,  it 
has  not  been  made  to  appear  in  the  course  of  the  ciise.  It  is,  at 
least,  certain  that  the  trust  contemplated  by  the  plaintiffs  was  to 
make  them  the  recipients  of  the  interest  accruing  annually  from 
the  share  of  the  wife  in  the  real  estate  of  her  father,  which  sharr 
was  represented  by  the  bonds  and  cash  to  be  transferred  by  way  of 
settlt-ment. 

The  motive  which  induced  the  trustee  to  collect  the  bonds  wa* 
not,  in  fact,  to  provide  an  investment  which  would  furnish  the 
plaintiffs  with  the  annual  income  arising  from  it,  as  was  submitU^d 
in  the  argument.  His  conception  was,  that  they  were  entitled  to 
the  interest  on  the  bonds,  and  on  that  he  acted,  for  the  exhibit  filed 
with  his  answer  shows  that  to  July  6,  1861,  at  which  period  com- 
munication with  the  plaintiffs  became  almost  impossible,  he  did 
transmit  to  them  the  interest  received  on  the  bonds. 

The  collection  of  White's  bond  stands  on  a  different  footing  from 
that  of  Kerr's  and  Goldsmith's.  Payment  of  it  was  tendered  to 
him  in  Confederate  treasury  notes,  and  we  are  to  consider  whether 
the  acceptance  of  it,  in  such  currency,  under  the  circumstances,  is 
consistent  with  the  faithful  discharge  of  the  duty  which  he  (»wed 
to  those  whose  interests  were  confided  to  him,  in  a  fiduciary  capac- 
ity, at  a  time  when  they  were  entirely  incapable  of  contributing, 
by  their  presence  or  their  counsel,  to  the  protection  of  them.  The 
bond  was  secured  by  a  mortgage  of  real  estate.     According  to  the 
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testimony,  in  May,  1862,  when  the  first  payment  in  Confederate 
enrrency  was  accepted,  such  property  was  worth,  in  that  currency, 
about  fifty  per  cent  more  than  it  would  have  brought  in  gold  before 
the  war ;  and,  in  May,  1863,  when  the  second  payment  was  made, 
it  was  worth  three  times  as  much.  It  was  in  evidence  that  '^  no 
prudent  person  would  have  sold  property  in  1863  for  the  same 
amount,  in  dollars  and  cents,  that  he  would  have  sold  it  for  before 
the  war,  and  receive  payment  in  Confederate  money,  or  bunds 
representing  on  their  face  that  amount."  With  knowledge  of  all 
ibis,  be  accepted  in  a  currency  which  was  not  a  legal  tender,  even 
under  the  constituticm  or  laws  of  the  Confederate  States,  payment 
of  the  bond  at  the  amount  due  on  its  face.  To  say  nothing  of  the 
want  of  all  obligation  to  receive  such  currency,  can  his  act  be 
recognized  as  one  of  ordinary  prudence  ?  The  bond  and  mortgage, 
as  a  marketable  article,  were  worth  much  more  than  he  received* 
If  he  had  sold  them,  they  would  have  yielded  a  higher  amount,  and 
his  fund  for  investment  in  the  securities  in  which  he  appeared  to 
have  so  much  faith,  although  issued  by  a  government  waging  war 
against  that  in  the  territory  of  which  his  cestuis  que  trust  were 
domiciled,  would  have  been  still  larger.  Regarded,  even,  as  a  mere 
business  operation,  it  exhibits,  to  no  small  extent,  the  characteris- 
tics of  neglect  and  indifference  to  his  trust. 

The  fact  that  the  city  was  besieged,  and  the  buildings  subject  tu 
the  chances  of  injury  by  the  explosion  of  shells,  affords  no  excuse- 
If  parties  were  disposing  of  their  real  estate,  and  retreating  to  the 
interior,  fearful  of  the  fall  of  Charleston,  the  loss  to  the  Confed- 
eracy of  one  of  its  principal  supports,  that  had  so  long  resisted  an 
attack,  would*  not  have  contributed  to  enhance  the  securities  into 
which  he  converted  the  mortgage;  and,  even  if  the  buildings  had 
been  destroyed,  there  would  have  remained  some  value  in  the  land. 

What  has  been  said  in  regard  to  the  bond  of  White  applies,  with 
still  more  force,  to  those  of  Kerr  and  Goldsmith.  The  trustee, 
ander  the  circumstances  already  referred  to,  invited  or  called  them 
in,  without  any  offer  of  payment  from  the  obligors.  It  is  said,  in 
the  decree,  "  that,  having  a  trust  fund  in  charge  which  he  con  Id 
not  dispose  of,  as  directed  by  the  deed,  he  was,  for  the  time,  sub- 
stantially in  the  condition  of  a  trustee  with  funds  as  to  the  invest- 
ment of  which  the  instrument  creating  the  trust  gives  no  direction! 
•t  all.^ 
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Is  it  in  his  power  to  seek  relief  from  such  inability,  when  it  arose, 
in  a  great  measure,  from  his  own  voluntary  act  ? 

That  he  sold,  during  the  war,  his  own  residence,  in  Charleston, 
and  invested  largely  in  Confederate  bonds,  while  it  exhibits  his 
great  faith  in  the  ultimate  establishment  of  the  government  whose 
currency  he  so  much  favored,  may  be  accepted  as  the  evidence  of  a 
patriotism  so  controlling  as  to  absorb  every  selfish  and  interested 
motive. .  He  could  do  as  he  pleased  with  his  own,  but  he  had  not 
the  right  to  risk,  to  the  chances  of  the  whirlpool,  the  means  of 
others,  intrusted  to  his  care  and  protection. 

Although  the  trustee  is  not  discharged  from  liability  to  account 
for  the  three  bonds,  yet  the  mortgage,  as  against  the  original  debt- 
ors, cannot  be  set  up  as  of  force.  The  legal  title  to  the  bonds  was 
in  him,  and  with  the  investment  of  the  proceeds  they  had  no  con- 
cern. If,  according  to  the  ruling  in  this  State,  a  vendee  is  not 
bound  to  see  to  the  application  of  the  purchase-money  {Lining  v. 
Peyton^  2  DeS.  375 ;  Laurens  v.  Lucas,  1  Rich.  Eq.  226),  or  a  mort- 
gagee under  the  order  of  the  court,  that  the  money  is  appropriated 
to  the  purpose  for  which  the  mortgage  was  taken  {Spencer  v.  Bank 
of  State,  Bail.  Eq.  468),  much  less  can  a  debtor  who  makes  satis- 
faction to  the  creditor,  in  a  manner  acceptable  and  agreed  to  by  him, 
in  the  form  of  actual  payment,  be  held  to  such  requisition. 

Mr.  Justice  Inglis,  in  Austin  v.  Kinsman,  13  Rich.  Eq.  265, 
says,  ^'a  creditor,  though  entitled  to  demand  payment  in  lawful 
money,  may  waive  his  right,  and  accept  any  substitute  he  pleases, 
and  his  voluntary  acceptance  of  such  substitute,  as  payment,  makes 
it  so." 

If  the  satisfaction  of  the  bonds  was  the  result  of  a  fraud  between 
the  debtors  and  the  trustee,  or  induced  by  an  improper  combina- 
tion, to  the  prejudice  of  the  cestuis  que  trust,  or  if  the  debtor  knew 
of  the  intended  misapplication  of  the  proceeds  by  the  trustee,  and 
m  any  way  wrongfully  facilitated  the  accomplishment  of  that 
design,  the  instruments  would  be  set  up  as  existing  and  binding. 
But  no  such  proof  has  been  made  in  the  case.  On  the  contrary,  as 
to  the  two  principal  bonds,  the  trustee  required  the  payment. 
There  was  no  medium  of  circulation  but  Confederate  currencv. 
This  the  trustee  might  have  rejected ;  but,  so  far  from  doing  so,  he 
sought  payment  in  it  There  is  no  testimony  showing  any  willful 
combination   on  the  part  of  White,  Kerr,  or  Goldsmith,  with  the 
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tmstee,  that  would  justify  an  interference  to  hold  them  rBBponiible 
for  tiie  act  for  which  alone  he  should  respond. 

It  is  ordered  and  adjudged,  that  so  much  of  the  decree  as  dis- 
misses the  hill,  as  to  the  said  White,  Kerr  and  Gbldsmithy  and 
directs  the  payment  of  the  costs,  be  confirmed. 

That  the  decree  of  the  chancellor,  as  to  the  said  Benjamin  Mor* 
decaiy  be  set  aside,  and  the  case  remanded  to  the  circuit  court,  with 
instructions  for  an  order  directing  him  to  account,  as  trustee  under 
the  said  deed,  on  the  principles  hereinbefore  set  forth,  and  for  all 
proper  orders  necessary  and  requisite  to  carry  out  the  judgment  of 
this  court  in  the  premises. 

Nora.— In  KiiHF  t.  TttBbot,  40  N.  Y.  7S,  the  duties  of  tnisteM  holdlns  trust  funds  for 
Investmont  for  the  benefit  of  minor  children,  were  very  fully  diecuseed,  but  the  court 
■toed  divided  on  the  question  as  to  whether  such  trustees  were  bound  to  inyest  Id 
coremment  or  real  estate  securities.  That  It  is  not  sound  discretion  to  invest  in  per> 
■onal  eeourlties  has  been  often  held.  Smith  t.  Smiths  4  Johns.  Ch.  281 ;  Nyee'B  taiaUt  6 
W.  &  a  2M;  Swoyer'8  appeal^  6  Barr.  877 ;  WiUea*  appeal,  22  Penn.  St.  830;  Harding  y. 
LamuO^  4  Allen,  498;  dark  r.  QarfiOdy  8  Id.  427;  Barney  t.  Sminders,  16  How.  6iS. 
So  In  absence  of  express  authority  the  employment  of  trust  funds  in  trade  or  specula- 
tion or  in  manufacturing  establishments  will  be  a  breach  of  trust.  Mwieh  t.  OoeftereB, 
5  M.  ft  Cr.  178;  ITylev.  BameU,  17  Ala.  806;  FVenchv.  Hohson^O  Ves.  106 ;  Dodcer ▼.  I«ofneii 
llLft  K.  666;  AcktKrmom  ▼.  Jtaiott,  4  Bufo.  666;  R0mfiMVB  appeal,  18  Peon.  BL  WMi 
MoniMW,  1FaBaM,8BaiT.819L^Bsp. 
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Conwrtion, 

A  bafiowed  from  B,  an  Incorporated  bank,  $4,000  In  G6nfedenite  treMorj  notss, 
to  be  letumed  wltliin  ten  dajs,  and  left  with  B,  as  oecnritj,  $4,000  in  its  own 
billa  —  the  latter  being  more  valnable  than  the  former.  A,  within  the  Urn  i  ted 
time,  ofTered  to  letnm  $4/)00  in  Confederate  treasory  notes,  and  demanded 
baek  the  $4,000  he  had  left  with  B  as  eecurity.  The  latter  refused  to  take 
the  one  or  retnm  the  other.  Edd  (Willard,  J.,  dlBsentlng),  that  B's  ref  u«al 
to  return  the  $4,000  in  its  own  billB  was  a  conversion  of  those  bills,  and  that 
trorrer  laj  for  sach  conversion. 

This  was  a  writ  of  error  to  remove  the  record  and  prooeedingi^ 
in  the  case  stated,  from  the  drcnit  into  the  supreme  oonrt 

VoL.Vn.  — 6 
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The  oaae  and  exoeption  are  stated  in  a  report  made  by  the  ciroait 
judge,  which  was  treated  as  a  bill  of  exoeptions,  and  is  as  follows : 

^^  This  was  an  action  of  trover  to  recover  from  the  defendants  cer- 
tain of  their  bills,  amounting  nominally  to  liyOOO,  deposited  by  the 
plaintiffs  in  the  said  bank  in  1862  or  1863.  The  declaration,  which 
will  be  certified  with  the  writ  of  error,  contains  only  two  counts, 
each  in  trover. 

**  A.  H.  Abrahams,  one  of  the  plaintiffs,  testified  as  follows : 

''  In  1862  or  1863  witness  had  in  his  possession  14,000  of  the  bUIa 
of  the  South-western  Railroad  Bank,  of  the  denomination  of  t20 
and  $10,  and  also  some  of  $5;  how  many  of  each  can't  say;  bills 
belonged  to  himself  and  son,  the  other  plaintiff;  he  carried  them  to 
the  bank,  and  asked  Mr.  Fuller,  the  teller,  to  let  him  have  the  use, 
for  eight  or  ten  days,  of  14,000  Confederate  bills,  which  was  leas 
valuable,  and  hold  his  $4,000  of  South-western  Railroad  bills  as 
security  until  he  should  return  the  Confederate  bills ;  Mr.  Fuller 
applied  to  Mr.  Rose,  the  president,  to  know  if  it  could  be  done;  Mr. 
Fuller  returned,  saying  he  was  authorized ;  Mr.  Fuller  then  counted 
the  bills  which  witness  handed  him,  found  $4,000,  and  put  them 
aside,  and  then  delivered  to  witness  $4,000  in  Confederate  notes; 
within  eight  or  ten  days  after,  witness  called  at  the  bank  again  and 
asked  to  have  his  parcel  of  bills  returned  to  him,  offering,  at  the 
same  time,  the  $4,000  in  Confederate  notes  which  he  had  bonowed ; 
the  president  directed  Mr.  Fuller,  the  teller,  to  give  witr.ess  his 
package  of  notes,  and  receive  the  $4,000  Confederate  notes,  as  previ- 
ously agreed ;  Mr.  Fuller  then  asked  witness,  as  a  favor  to  himself, 
to  let  matters  stand  until  the  next  day,  as  he  was  very  busy ;  witness 
returned  the  next  day ;  Mr.  Fuller  told  witness  that  Mr.  Cochran, 
the  cashier,  wished  to  see  him,  the  witness;  Mr.  Cochran  asked  wit- 
ness if  he  was  not  a  friend  of  the  bank ;  if  so,  why  did  he  wish  to 
withdraw  the  bills  thus  left  by  him  ?  that  if  the  Confederate  notes 
were  not  good,  neither  were  the  notes  of  that  bank ;  witness,  never- 
theless, persisted  in  his  purpose  of  having  his  bills  again,  but  they 
were  withheld  from  him ;  he  told  Mr.  Cochran  that  he  came  for 
them,  and  desired  to  have  them ;  but  he  was  never  allowed  to  haye 
them  again,  nor  would  the  bank  take  back  the  Confederate  $4,000 
which  he  had  borrowed  on  the  security  of  the  said  bills,  and  which 
he  offered  to  return  when  he  applied  at  each  time ;  witness  does  not 
recollect  what  was  the  value  of  these  bank  notes  at  the  time  of  this 
transaction ;  they  were  worth  more  than  Confederate  notes  by  per 
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baps  twenty  or  thirty  per  cent ;  they  are  now  worth  about  8izty-fiT» 
per  oent ;  he  never  received  credit  in  his  bank  book  (which  was  pro» 
dnoed  and  examined),  or,  aa  far  as  he  knows  or  believed,  in  any  book 
of  the  bank,  for  this  14,000;  it  never  was  his  intention  to  deposit 
them ;  he  meant  to  leave  them  as  a  simple  pledge,  to  be  redeemed 
by  a  return  of  the  14,000  in  Confederate  bills ;  on  refusal*  of  bank 
to  return  him  his  said  bills  he  did  nothing  —  condition  of  country 
prevented;  at  the  close  of  his  account  with  the  bank,  in  186-,  there 
ought  to  have  been  a  balance  to  his  credit  of  $6,000. 

"  On  this  evidence  I  ruled  '  that  the  plaintiffs  could  not  recover 
under  the  form  of  action  they  had  adopted,  to  wit,  trover,  because 
they  had  not  shown  that  they  paid  any  moneyj^  or  made  any  legal 
tender  of  the  $4,000,  or  its  value,  when  they  made  the  demand  for 
the  package  of  South-Westem  Railroad  Bank  bills  lodged  as  security, 
or  at  any  other  time,'  and  ordered  a  nonsuit. 

''To  this  ruling  the  plaintiffs  did  then,  and  still  do,  except  for 
error  in  law." 

The  error  assigned  is  as  follows : 

That  his  honor  has  assumed  that  the  obligation  of  the  plaintiffs 
viras  to  pay,  or  tender  payment,  for  the  bills  lodged  by  them  aa 
senirity,  lawful  money,  before  they  could  entitle  themselves  to 
demand  them.  Whereas,  their  obligation  was  simply  to  redeem 
\\\nr  bills,  which  were  already  their  own,  by  retaining,  or  offering 
CO  retain,  Confederate  States  notes  to  the  amount  of  $4,000 ;  where- 
fore, they  pray  that  the  said  judgment  of  nonsuit  may  be  reversed 
and  vacated. 

DeTVevillej  for  plaintiffs. 

Offer  of  plaintiffs  to  return  the  Confederate  notes,  received  by 
them,  was  a  compliance  with  their  contract  or  obligation,  and  enti- 
tled them  to  the  package  of  bills  which  they  had  pledged.  The 
refusal  to  deliver  when  demanded  was*a  conversion.  Story  on  Bail., 
§§  341,  345,  346;  Jones  on  Bail.  79,  80;  Bristol  Y.Bush,  7  Johns. 
254. 

A  pawner,  who  offers  to  redeem  within  the  time  and  in  the  man- 
ner agreed  on,  becomes  thereby  entitled,  unconditionally,  to  the 
things  pawned,  and  a  refusal  to  deliver  is  a  conversion.  10  Johns, 
ttl ;  McLean  v.  Walker,  2  Esp.  N.  P.  625,  marg. 

Trover  is  the  proper  action  for  the  recovery  of  choses  in  action, 
u  bank  bills,  promissory  notes,  bonds,  etc.     Todd  v.  Cruikshanh^ 
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8  Johns.  43;  12  id.  484;   CiMm  j.  Hawky,  2  Esp.  N.  P.  548;  » 
Obit  PL  885,  and  notes. 

PringUy  contra. 

It  was  necessary  that  the  plaintiffs  should  haye  preyed  mat  they 
made  a  legal  tender  of  the  yalue,  either  of  the  (4,000  of  the  South- 
western Baih'oad  Bank  notes,  or  of  the  Confederate  notes,  before 
they  can  maintain  their  action,  and  that  they  made  no  such  tender. 
Parkerson  v.  Sinums  i&  Epphig^  2  McM.  188 ;  Thorington  y.  SmUh, 
8  Wall.  1 ;  Phillips  v.  Hooker,  Am.  Law  Beg.,  Vol.  7,  No.  1,  p.  16. 

The  tender  of  the  Confederate  notes  by  the  plaintiff  is  not  proved 
by  the  evidence,  and  would  not  be  sufficient  if  proved*  Const  U. 
S.,  art  1,  §  10 ;  Stat.  U.  S.  18th  Jan.,  1837 ;  1  Bright  162 ;  Stat  U. 
S.  11th  July,  1862 ;  2  Bright  109. 

MosBS,  C.  J.  To  sustain  the  action  of  trover  one  must  have  the 
right  of  property  with  the  right  to  possession.  If  these  unite  in 
him,  and  conversion  is  proved,  a  recovery  must  follow. 

It  is  conceded  in  the  argument  that  bank  notes  may  be  the  sub- 
ject of  this  action.  The  authorities,  both  in  England  and  our  own 
State,  sustain  that  conclusion. 

The  objection  to  the  plaintiffs'  right  of  recovery  was  put,  both  by 
the  judge  below  and  the  counsel  for  the  defendant  in  his  argument 
here,  upon  the  ground  that,  when  demand  was  made  for  the  paroel 
of  South-western  Bailroad  Bank  bills,  they  failed  to  show  that  they 
paid  any  money  or  made  any  legal  tender  of  the  $4,000,  or  its  value. 

The  action  was  not  brought  for  the  recovery  of  a  debt,  but  for 
damages  for  the  conversion  of  specific  choses  in  action. 

If  the  bank  had  disposed,  by  sales,  of  the  notes  left  with  them, 
the  plaintiffs  would  have  been  at  liberty  to  waive  the  tort  and  sue 
for  money  had  and  received  to  their  use.  The  gist  of  the  action 
was  the  conversion,  and  there  was,  therefore,  no  necessity,  on  the 
part  of  the  plaintiffs,  to  pay  any  money  or  make  any  legal  terder 
to  entitle  them  to  a  restitution  of  the  bills  in  the  hands  of  the 
defendant  The  bank  did  not  consider  that  the  agreement  imposed 
a  liability  on  the  plaintiffs,  as  for  a  debt  due.  The  notes  they  left 
were  of  greater  value,  as  shown  by  the  evidence,  than  those  they 
received.  The  refusal  to  return  the  South-western  Railroad  Bank 
bills  was  not  because  the  notes  they  were  offering,  when  they  claimed 
their  own  uYider  the  agreement,  did  not  constitute  a  legal  tender. 
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Even  if  there  had  been  a  debt  due,  the  objection  to  the  character 
of  the  tender. was  waived  when  the  refnsal  to  aocept  waB  not  put 
upon  that  ground.    5  Rob.  Pr.  942. 

The  transaction  amounted  to  a  pledge  or  pawn,  which,  in  the 
oonimon-law  understanding  of  it,  Mr.  Justice  STOBTy  in  his  work  on 
Bailments,  section  286,  defines  '^  to  be  a  bailment  of  personal  prop* 
erty  as  a  security  for  some  debt  or  engagement" 

The  testimony  discloses  the  following  facts:  In  consideration  of 
the  defendant  delivering  to  the  plaintiffs,  for  their  use,  the  sum  of 
14,000  in  Confederate  treasury  notes,  they  left  with  the  defendant 
that  amount  in  its  own  bills,  as  security  for  the  return  of  the  like 
sum  in  the  said  notes  in  eight  or  teii  days.  Within  the  time  lim- 
ited, one  of  the  plaintifis  called  at  the  bank,  offered  the  $4,000  in 
the  same  currency  which  they  had  received,  and  asked  for  their 
parcel  of  bills.  The  president  directed  the  teller  to  deliver  the 
package  and  receive  the  $4,000  Confederate  notes,  as  had  been  pre- 
rionsly  agreed.  The  teller  asked  the  party  who  had  so  called,  as  a 
favor  to  him,  as  he  was  busy,  to  let  the  matter  stand  until  the  next 
day.  This  was  assented  to,  and  he  returned  the  following  day, 
when  the  cashier  (who  did  not  deny  the  agreement),  after  some 
conference  between  them,  refused,  on  demand,  to  restore  the  bills  so 
l?ft,  or  to  receive  the  $4,000  in  Confederate  money.  No  entry  of 
the  transaction  was  made  in  the  books  of  the  bank,  either  as  a 
charge  or  a  credit,  although  the  plaintiffs  were  dealers  with  it 

The  whole  legal  title,  by  a  pledge  or  pawn,  does  not  pass  condi- 
tionally as  in  the  case  of  a  mortgage ;  but  the  pledgee  has  only  a 
special  property  during  the  time,  and  for  the  objects  for  which  it  is 
pledged.    Story  on  Bail.,  §  287 ;  2  Pars,  on  Cont  112. 

Lord  Holt,  in  Baldwin  v.  Cole,  6  Mod.  212,  says :  "  The  verj 
denial  of  goods  to  him  who  has  a  right  to  demand  them  is  a  con- 
version; for  what  is  a  conversion  but  an  tissuming  upon  onesself 
the  right  of  disposing  of  another's  goods ;  and  he  that  takes  upon 
himself  to  detain  another  man's  goods  from  him,  without  a  cause, 
takes  upon  himself  the  right  of  disposing  of  them." 

An  assertion  of  right  inconsistent  with  that  of  the  owner  to 
exercise  dominion  over  his  property  is  a  conversion.    6  Bac.  Abr.  677. 

A  demand  and  refusal  is  presumptive  proof  of  a  conversion, 
because  it  is  the  assertion  of  a  control  of  property  inconsistent  with 
the  general  dominion  over  it  which  belongs  to  the  owner. 

Where  personal   property   is  held   under  pledge,  and    the   full 
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demand  be  tendered  to  the  holder  and  he  refuses  it,  the  refosal  to 
deliTer  on  such  tender  is  eyidenoe  of  conversion.  1  .BoL  1,  50 ;  10 
Coke,  56,  0;  1  Oomyn's  Digest,  1,  title  ''E,''  439;  2  Pars,  on  Cont 
274;  Raieliffe  ▼.  Vance,  2  Miirs  G.  R.  241. 

We  do  not  perceiye  in  the  case  any  thing  which  forbids  the  %ppli« 
cation  of  the  mies  which  strictly  pertain  to  the  action  of  troyer, 
nor  can  we  discover  how  their  force  is  weakened,  becaase  the  trans- 
action was  with  a  bank.  The  liability  of  the  defendant  did  not 
arise  ont  of  a  dealing  with  a  bank  in  the  ordinary  course  of  its 
business.  It  was  a  matter  entirely  outside  of  the  usual  routine  of 
its  operations.  It  is,  nevertheless,  bound  if  loss  ensues  from  its 
tortious  acts.  It  made  no  difference  that  the  article  pledged  was 
money,  or  its  own  bills^  which  represented  it  The  same  principle 
is  to  govern  as  if  the  article  deposited  had  been  a  watch  or  a  jewel. 

The  obligation  which  devolved  on  the  bank  was  properly  under- 
«tood  by  its  president  when  he  directed  the  return  of  the  package 
of  bills  to  the  plaintiffs,  which  they  had  left,  and  the  aooeptanoe  of 
the  notes  which  they  tendered. 

It  is  ordered  and  adjudged  that  the  nonsuit  be  set  asid6»  and  the 
remanded  for  trial 
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WImto  ft  pedestriaa  rooeWed  personal  injuries  arising,  from  a  defejtire  pisnk 
ia  a  sidewalk  of  a  citj,  and  the  officers  of  sueh  dtj  knew,  at  the  »ime  the 
accident  oeenrred,  that  the  general  condition  of  the  walk  was  such  that 
from  mere  decaj  sueh  an  accident  was  liable  to  happen  at  any  inonietu 
\ddt  1.  That  the  citj  was  liable  for  such  injuries,  and  chargeable  with  nt«g 
Ugence  in  omitting  to  repair,  without  bringing  home  to  the  authoritiei 
actual  knowledge  of  the  looseness  of  the  particular  plank  which  occa«iooed 
the  injuries.  2.  That  the  party  so  injured,  where  the  Injury  is  permanent, 
can  recover  prospective  as  well  as  past  damages,  not  exceeding  the  amoaal 
daimed  in  the  complaint.    {See  note,  p.  43.) 

Action  against  a  municipal  corporation  to  recover  for  personal 
injuries  caused  by  a  defective  sidewalk. 

The  cause  was  tried  in  the  circuit  court,  and  a  verdict  rendered 
for  the  plaintiff  for  $1,300.  The  defendant  moved  for  a  new  trial 
Motion  denied ;  judgment  on  the  verdict ;  and  defendant  appeals. 

Humphrey  dt  Pierce  and  W.  S.  Warner^  for  appellants,  urge  that 
the  defendant  was  not  liable,  as  the  authorities  were  not  chargeable 
with  knowledge  of  the  defect  in  the  sidewalk  which  occasioned  the 
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injury.  JfcOinity  t.  Mayovy  etc,  6  Duer,  674;  Griffin  t.  Mayors 
stc,  9  X.  Y.  456;  Cuthbert  v.  OUy  (tf  Appleton,  22  Wis.  642.  That 
the  plaintiff  could  have  avoided  injury  by  a  reasonable  amount  of 
care,  and  hence  is  not  entitled  to  recover.  iSteves  v.  Railroad,  18 
N.  Y.  422 ;  Button  v.  Railroad,  id.  248 ;  Milwaukee  &  Chicago  R.  R. 
V.  Hunter,  11  Wis.  160 ;  Vedder  v.  Hildreth,  2  id.  427.  Thai  *^he 
damages  were  excessive,  and  a  new  trial  should  have  been  graaved. 
Ooodnough  v.  City  of  Oshkosh,  24  Wis.  649 ;  Hayward  v.  Ormsbee^ 
7  id.  J  il ;   Van  Valkenburgh  v.  Hoskins,  id.  496. 

Hudd  <&  Wigman,  for  respondent,  urged  that  the  damages 
were  not  so  excessive  as  to  justify  interference  with  the  verdict, 
citing  Knight  v.  R.  R,  Co,,  Am.  Law  Beg.,  Nov,  1869 ;  Britton  v. 
Railway  Co.,  3  Hurl.  &  Kor.  963 ;  DanuiUe,  etc^  R,  R.  Co.  v.  Stewart, 
%  Met  (Ky.)  19 ;  Curtiss  v.  R.  R.  Co.,  20  Barb.  282 ;  Potter  v.  N. 
W.  Railway  Co.,  22  Wis.  616. 

Paine,  J.  This  was  an  action  against  the  city  to  recover 
damages  for  an  injury  occasioned  by  an  alleged  defect  in  a  side- 
walk. A  reversal  is  urged  principally  upon  the  ground  of  insuffi- 
cient proof  of  knowledge  of  the  defect  on  the  part  of  the  city 
authorities.  And  it  is  claimed  that  the  case  is,  in  that  respect* 
like  that  of  Ooodnough  v.  Oshkosh,  24  Wis.  649.  But  they  are 
materially  different.  In  that  case  the  plank  had  become  loosened 
at  the  place  where  the  accident  occurred,  by  driving  wagons 
across  the  walk  upon  an  adjoining  lot.  It  having  been  replaced, 
and  the  general  condition  of  walk  being  good,  there  was  nothing  to 
call  the  attention  of  the  authorities,  or  of  any  passer-by  to  the 
defect,  unless  some  one  happened  to  so  step  on  the  loose  boards  as 
to  move  them  from  their  place.  But  here  the  whole  sidewalk  was 
in  an  unsound  and  dangerous  condition,  which  '^as  well  known  to 
the  street  commissioner  himself,  for  his  own  testimony  discloses  it 
He  said :  "  It  was  a  very  odd  sidewalk,  and  it  might  get  loose ;  **  he 
kncnv  '<  it  did  occasionally,  and  put  several  nails  in  it  as  he  was 
passing  to  the  bridge."  The  utmost  that  he  could  say  in  its  fbvor 
was,  that  he  did  not  see  any  broken  plank  nor  ^notice  any  thing 
very  much  out  of  repair ;  '^  "  that  it  was  repaired  in  a  tolerably 
passable  condition  for  that  old  sidewalk ; "  and  he  repeated  again 
that  *'  it  was  a  very  old  sidewalk,*'  and  that  '*  the  plank  in  most  old 
sidewalks  get  a  little  loose,*'  etc.;   and  the  counsel  for  the  city 
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caHed  ont  from  him,  at  the  very  close  of  his  testimony,  that  the 
walk  was  in  snch  a  condition  that  the  nails  holding  the  plank 
would  be  drawn  out  by  a  person^s  stepping  on  the  end  of  the 
plank,  bj  reason  of  the  sfcringer  being  so  rotten. 

Certainly  a  more  dangerous  condition  for  a  sidewalk  could  not 
well  be  imagined.  A  broken  plank,  or  one  entirely  absent,  is  a 
defect  of  such  a  character  as  ordinarily  attracts  the  attention  of  the 
passer,  00  that  he  guards  against  it.  But  a  walk  which  presents  a 
delusiTe  appeartoce  of  general  soundness,  but  at  the  same  time  has 
a  loose  plank,  is  like  a  trap  set  for  travelers.  Where  several  ntv 
walking  together,  without  any  warning,  one  finds  himself  suddenly 
stumbling  against  a  plank  which  another  has  raised  before  him  by 
stepping  on  the  end  projecting  beyond  the  stringer.  There  are  few 
who  have  had  much  experience  in  traveling  on  the  "very  old  side- 
walks'^ of  negligent  cities,  who  have  not  been  tripped,  or  seen  others 
taripped  in  that  way,  though,  as  a  general  rule,  the  parties  are  for- 
tunate enough  to  get  off  without  any  very  serious  injury.  But  the 
results  in  this  case,  in  the  Goodnough  case,  and  in  others  in  the 
reports  of  other  States  for  injuries  happening  in  precisely  the  same 
manner,  show  that  the  liability  to  serious  injury  from  such  a  walk 
is  always  imminent  And  a  city  whose  officers  know  that  the 
general  condition  of  a  walk  is  such  that,  from  mere  decay,  such  an 
accident  is  liable  to  happen  upon  it  any  moment,  is  chargeable  with 
negligence  if  it  neglects  to  repair,  without  bringing  home  to  the 
authorities  actual  knowledge  of  the  looseness  of  the  particular  ])lank 
which  happened  to  occasion  the  injury. 

The  evidence  of  the  defect  of  the  sidewalk,  and  of  the  knowledge 
of  it  by  the  proper  officers,  was  ample  from  the  defendant's  wit- 
nesses, without  referring  to  those  of  the  plaintiff,  to  justify  the 
court  in  overruling  the  motion  for  a  new  trial,  so  far  as  these  ))oint« 
w^e  concerned. 

Nor  was  there  any  evidence  of  negligence,  or  want  of  ordinal  y 
care,  on  the  part  of  the  plaintiff,  to  justify  either  the  motion  for  a 
nonsuit,  the  motion  for  a  new  trial,  or  the  instructions  in  which  the 
court  was  asked  to  submit  the  question  of  the  plaintiff's  negligence 
to  the  jury.  The  evidence  of  the  plaintiff,  as  to  the  manner  in  which 
the  injury  occurred,  showed,  affirmatively,  that  she  was  in  the  exer 
cise  of  ordinary  care  when  the  accident  happened.  She  was  going 
•long  the  walk  as  any  person  would,  and  the  only  thing  relied  on, 
apon  which  to  base  any  claim  of  negligence,  was  that  sbf  allowed 
Vol.  VII.  —  6 
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her  attention  to  be  attracted  for  a  moment  to  a  horse  that  waa 
running  away  down  the  street.  This  was  entirely  natural,  and  what 
every  one  would  hare  done  And  no  question  of  negligence  ought 
to  be  submitted  to  a  jury  upon  such  a  circumstance  as  that 

This  view  of  the  evidence  upon  these  two  questions  of  tactj  dis 
poses  of  most  of  the  objections  raised  by  the  appellant 

The  defendant  excepted  to  the  instruction  as  to  the  rule  of  dam- 
ages. That  involved  several  propositions,  a  portion  of  which  are 
not  disputed.  It  told  the  jury  that  the  plaintiff,  if  entitled  to 
recover  at  all,  could  recover  expenses  for  medical  attendance  and 
all  loss  resulting  from  the  injury  up  to  the  time  of  the  trial.  It 
then  told  them,  that  if  the  injury  was  permanent,  she  might  also 
recover  such  damages  as  it  was  proved  would  result  in  the  future, 
not  exceeding  the  amount  claimed  in  the  complaint  The  appellant 
now  objects  to  that  part  of  the  instruction  relating  to  the  allowance 
of  future  damages.  But,  to  raise  that  question,  exception  should 
have  been  directed  specitically  to  that  portion  of  the  instruction, 
and  not  to  the  whole  of  it  But  it  is  well  settled  that  a  party  so 
injured  can  bring  but  one  action  for  the  damages,  and  that  where 
ihe  injury  is  permanent,  he  can  recover  prospective  as  well  as  past 
damages.  And  when  he  alleges  the  actual  nature  and  extent  of  the 
injury,  and  the  amount  of  the  damages,  as  was  done  here,  it  is  not 
necessary  to  state  that  a  part  of  those  damages  will  accrue  in  the 
future,  in  order  to  entitle  the  party  to  recover  them. 

So  the  appellant  claims  that  there  was  evidence  tending  to  show 
that  the  plaintiff  aggravated  the  injury  by  her  own  imprudence  and 
neglect  of  the  directions  of  the  physician,  after  it  occurred,  and  that 
the  general  instruction  about  damages  was  erroneous  in  not  allud- 
ing to  the  question  raised  by  this  evidence. 

But  the  court  properly  told  the  jury  that  the  plaintiff  could 
recover  the  damages  caused  by  the  injury.  That  would  impliedly 
exclude  those  caused  merely  by  her  own  negligence  and  imprudence 
after  the  injury.  And  if  the  defendant  desired  a  more  s{)ecific 
instruction  to  that  effect  he  should  have  drawn  one,  and  asked  the 
court  to  give  it.  The  charge  being  correct  in  itself,  so  far  as  it  went, 
cannot  be  held  erroneous  by  reason  of  on.itting  to  instruct  u}H>n  a 
particular  point,  which  might  properly  enough  have  been  the  sub* 
ject  of  an  instinction,  but  in  relation  to  which  none  was  asked. 

The  damages,  tnough  large,  were  not  such  as  to  justify  the  court 
in  ordering  a  new  trial  upon  that  ground.    The  plaintiff  was  an 
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ftctive,  energetic,  business  woman ;  was  in  the  habit  of  working  in 
the  field,  and  could  earn  fourteen  shillings  and  sometimes  two 
dollars  per  day ;  and  the  injury  had  seriously  interfered  with  her 
capacity  to  perform  that  kind  of  labor.  It  was  for  the  jury  to 
determine,  and  there  is  nothing  indicating  any  passion,  prejudice, 
patriality  or  mistake  on  their  part. 

The  judgment  is  affirmed. 

NocB.— When  »  rounlolpal  oorpontlon  ii  tought  to  be  made  liable,  as  In  the  above 
e—e.  for  Injuries  resultlmc  ttom  Its  omiMtUm  or  negleot  to  keep  the  streets  In  repair, 
either  express  notloe  to  the  corporation  of  the  defect  whioh  oaused  the  Injury,  is 
neceasary,  or  facts  must  be  shown  fkY>m  which  notloe  thereof  may  reasonably  be 
Inferred,  or  from  which  It  may  appear  that  the  defect  ouffht  to  have  been  known 
or  remedied  by  the  corporation.  Dillon's  Mun.  Corp.  760;  Shearman  9i  Redfleld  on  Neff. 


In  Deiosy  ▼.  Detmit,  15  Mich.  807,  the  plaintiff  was  tripped  by  a  loose  board  In  a  side- 
walk, and  a  charge  that  notice  might  be  presumed  from  the  open  and  notorious 
eharaoter  of  the  defect  and  its  long  standing  was  sustained.  80  In  Maxtor  ▼.  ShegUid% 
4  WalL  ISS,  the  plaintiff  was  Injured  by  stumbling  over  a  stump  at  the  edge  of  the  side- 
walk In  New  York.  The  stump  had  been  there  for  ten  years,  and  Mr.  Justice  Nblbov 
•aid,  **  stronger  proof  of  notice  oould  not  be  given.**  In  MtQinity  ▼.  3fayrir,  5  Duer, 
gfi,  it  was  held  necessary  to  prove  actual  notice  to  charge  defendants  with  damages 
oocaaloned  by  plaintiff's  falling  through  a  defectlye  grating  In  a  sidewalk,  the  defect 
being  latemt,  and  so  far  as  appeared  recent :  but  In  Da/oenpmt  ▼.  Auefcman,  10  Abb.  841, 
the  court  Intimated  that  notice  of  a  defect  was  not  necessary.  In  that  case  tlie 
plaintiff  had  fallen  Into  an  excavation  made  In  the  sidewalk,  of  long  standing,  and  the 
oourt  charged  that  **  where  the  dangerous  condition  of  the  street  or  sidewalk  has  con- 
tinued for  a  long  space  of  time,  such  express  notice  Is  not  necessary,"  and  this  was 
sustained  by  the  court  of  appeals.  87  N.  Y.  568.  See  also  to  same  effect  Serrat  ▼.  Omaha 
Otttf,  1  Dillon's  C.  a  K.  812 ;  Hmo  ▼.  Plaln>Md,  41  H.  H.  188.  But  In  Garriann  ▼.  Mauor^  8 
Boew.  407,  where  the  plaintiff  sustained  Injuty  through  the  breaking  of  a  decayed 
plank  In  a  pier  owned  by  the  corporation,  it  was  held  that  the  plaintiff  must  show 
aflbnaUvely  that  the  proper  officers  of  the  corporation  had  notice  of  the  defect,  or  that 
it  was  obrious  to  the  eye  without  any  particular  examination. 

In  Reed  ▼.  Northfidd,  18  Pick.  94,  the  plaintiff  was  injured  through  his  horse  stepping 
Into  a  bole  by  the  side  of  a  small  bridge  and  throwing  him.  There  was  evidence  that 
the  hole  had  existed  for  as  many  as  ten  days  before  the  injury.  Chief  Justice  8haw  In 
dellTering  the  opinion  of  the  court  said:  **  We  are  also  of  opinion  that  the  evidence 
of  notice  to  the  town  of  the  dilapidation  of  the  highway  and  bridge  complained  ol 
wjHt  riirhtly  left  to  the  Jury.  It  has  often  been  held.  In  giving  a  construction  to  this 
■ft.  that  notice  to  the  town  of  the  defect  of  a  highway  may  be  Inferred  from  its  nou^ 
riety,  and  from  Its  continuance  for  such  a  length  of  time  as  to  lead  to  the  presumption 
that  the  proper  officer  of  the  town  did.  In  fact,  know  or  with  proper  vigilance  and  cars 
might  have  kno^ro  the  fact.  This  latter  Is  suffloient,  because  this  degree  of  care  and 
vigilance  they  are  bound  to  exercise,  and  therefore  If  in  point  of  fact  they  do  not 
know  of  such  defect,  when  by  ordinary  and  due  vigilance  and  care  they  would  have 
known  It,  they  must  be  responsible  as  If  they  had  actual  notice." 

In  Ifaneheiter  v.  Harford^  80  Conn.  118,  a  charge  was  held  correct  that  It  was  the  duty 
ef  the  city,  by  its  proper  officers  or  sgents,  to  exercise  a  reasonable  supervision  of  the 
streets  and  sidewallcs  within  Its  limits,  and  It  could  be  no  excuse  for  the  defendants 
that  they  had  In  fact  no  knowledge  of  the  defect  In  question  if  their  ignorance  aross 
hem  negleot  to  exercise  such  supervision.  ^  U  the  defect,"  the  court  said,  **  waa  pal- 
piMei,  danceroua,  and  had  existed  for  a  long  time,  the  Jury  might  very  property  inf ei 
either  negligent  supervision  and  Ignorance  consequent  npon  and  ehargeable  to  sneh 
or  notice  of  the  defect  and  a  disregard  of  the  duty  to  repair  it."    See  BInom- 
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ingttm  ▼.  Bau*  42  111.  608;  How  ▼.  LtitodU  101  Mass.  99 ;  DomOdmn  ▼.  BotUm,  16  Oraj ,  SQft 
Oillev  Y.  Ifihabtlants^  2  Am.  Rep.  30 ;  57  Me.  181. 

It  has  recently  been  held  by  the  House  of  Ix>rds,  upon  great  consideration,  that  bar- 
ing the  meant  of  knouiledoe  and  negligently  remaining  ignoxnnt,  is  equlyalent  In  oreafe- 
ing  a  liability  to  actual  knowledge.  Meney  Docks  ▼.  Qibbs^  11 H.  L.  Gas.  687,  701 ;  L.  R.,  1 
H.  L.08. 

Where  a  municipal  corporation  Is  in  the  wrong,  or  where  It  neg^eotB  to  do  an  act  is- 
oumbent  on  it  to  perform,  as  where  it  negligently  omits  to  keep  a  sewer  in  repair,  do 
notice  Is  necessary.  Bartun  ▼.  Syracuse^  86  N.  Y.  64;  SprinfjJUld  v.  Ledairs,  48  111.  476. 

Where  an  Injury  Is  produced  by  some  sudden  and  unexpected  cause  the  corporation 
is  not  liable  unless  it  had  reasonable  opportunity  to  repair  before  the  accident.  Hub- 
bard V.  Concord^  86  N.  H.  68;  Johnson  v.  HaverhlU^  id.  74. 

Notice  to  a  citizen  is  not  notice  to  the  corporation.  DmuUdson  v.  BcwCon,  16  Gray,  608. 
Although  it  has  been  held  otherwise  In  Maine.  Springer  r,  Bowdoinhamt  7  Greenl.  442 ; 
Mason  y.  EUtrworth^  32  Me.  271. 

It  is  for  the  Jaxy  to  decide  whether,  from  the  circumstances,  notice  of  a  defect  can 
be  inferred.  There  is  no  presumption  of  law  on  the  subject.  CoOjey  t.  InhalHlanU^  1 
Am.  Rep.  80 ;  HvU  v.  LoweO,  10  Gush.  260;  SUmUm t.  i^pringfidd^  12  Allen,  616 ;  Mo9eu  ▼• 
IVW,  61  Barb.  680.— Rbp. 


AsTiSDEL  V.  The  Chioago  and  Nobth-wbstsrk  Railway  Co, 

appellant 

(S6W1B.14A.) 

BaOroad  eorporaHam —  mainlenanee  offenee$ — degree  qf  dOigenee  reqiuited  — 

liability  for  ir^tmee  to  ammaie. 

Where  a  statute  makes  It  the  duty  of  railroad  companies  to  fence  their  roada 
and  to  keep  their  fences  in  repair,  and  also  declares  that  such  oompaniea 
shall  be  liable  for  all  injuries  to  animals  arising  from  a  neglect  to  perform 
this  dnty.  held,  1.  That  where  such  fence^i  get  out  of  repair,  through  some 
accident  or  event  beyond  the  control  of  the  company,  and  repairs  are  made 
with  reasonable  diligence,  the  company  will  not  be  liable  for  injuries  to  ani- 
mals straying  upon  the  track,  notwithstanding  that  the  statute  makes  the 
liability  absolute.  3.  That  in  such  cases  reasonable  diligence  in  making 
repairs  is  a  high  degree  of  diligence,  exceeding  that  which  men  in  geneiml 
exercise  in  their  own  afiairs.    (See  note,  p.  ^7.) 

Action  to  recover  for  domestic  animals  killed  upon  the  track  of 
the  Chicago  and  North-western  Railway  Corporation. 

The  canse  was  tried  in  the  circuit  conrt  for  Bock  county,  and  a 
ferdict  rendered  for  the  plaintiff.  The  defendant  moved  for  a  new 
trial.  Motion  denied ;  judgment  upon  the  verdict,  and  defendant 
appeals.    A  Rufficient  statement  of  the  case  is  given  in  the  opinion 
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A,  A.  Jackson^  for  appellant 

Williams  £  Sahy  for  respondent  Bailroad  corporationB  are  liable 
for  injuries  resulting  from  an  absence  of  the  utmost  diligence  in 
complying  with  the  statute  requiring  them  to  maintain  fences. 
Blaiir  t.  R.  R.  Co.,  20  Wis.  254 ;  McCdU  t.  Chamberlain,  13  id.  637 ; 
Bmneii  t.  R.  R.  Co^  19  id.  145;  HegmMm  r.B.R.  Co^  13  N.  Y.  9; 
SmUh  Y.R.R.  Co^  19  id.  127. 

Paiite,  J.  This  action  was  brought  to  recoTer  for  some  colts  and 
sheep  of  the  plaintiff^  which  got  on  the  defendant's  track  and  were 
killed.  There  is  nothing  in  the  evidence  contained  in  the  bill  of 
exceptions,  tending  to  show  any  negligence  in  the  management  of 
the  train  at  the  time  of  killing ;  but  it  all  relates  to  the  question 
whether  the  fence  through  which  the  animals  escaped  on  to  the 
track  was  kept  in  proper  repair  by  the  company. 

The  court  refused  to  charge  that  ^^  the  defendant  was  required  to 
exercise  only  ordinary  care  and  diligence  in  maintaining  the  fence 
along  its  road."  The  question  presented  by  this  refusal  is  somewhat 
similar  in  principle  to  that  discussed  in  the  opinion  of  this  court  in 
Ward  Y.  The  Town  of  Jefferson,  24  Wis.  342.  That  related  to  an 
injury  from  a  defect  in  the  highway.  And  the  judgment  was 
reversed  because  the  court  told  the  jury  that  the  town  was  only 
bound  to  use  ordinary  care  and  diligence  in  keeping  the  highway  in 
repair.  But  that  conclusion  was  based  upon  the  facts,  that  the 
statute  imposed  an  absolute  duty  upon  towns  to  make  their  roads 
sufficient,  and  that  the  defect  there  complained  of  was  one  that  had 
long  existed,  and  related  to  the  original  sufficiency  of  the  road.  For 
these  reasons  it  was  held  not  to  be  a  question  of  care  and  diligence, 
but  a  simple  question  whether  the  town  had  ever  complied  with  the 
imperative  requirement  of  the  statute  to  make  the  road  sufficient 
And  the  case  was  distinguished  from  the  one  where  the  road  was  once 
properly  constructed,  and,  by  some  accident  or  unforeseen  event, 
got  suddenly  out  of  repair.  In  the  latter  case  it  was  conceded  that 
a  question  of  care  and  diligence  would  arise. 

The  duty  imposed  by  statute  upon  railroad  companies,  to  fence 
their  roads  and  keep  the  fences  in  repair,  and  the  liability  for  all 
injuries  to  animals  arising  from  neglect  to  do  this,  are  as  absolute 
as  those  imposed  on  towns  in  respect  to  highways.  But  in  this  cose, 
the  question,  as  to  a  part  of  the  animals  at  least,  arises  upon  a 
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defect  occurring  in  the  fence  after  it  bad  once  been  properly 
coustructed.  Is  the  rule  of  ordinary  care  and  diligence  the  one 
which  the  law  applies  to  such  a  casp.  ?  As  already  stated,  the  lan- 
guage of  the  statute  is  unqualified.  It  makes  both  the  duty  and 
the  liability  absolute.  But  notwithstanding  this,  the  courts  have 
introduced  a  qualification  based  upon  the  presumed  intention  of 
the  legislature  not  to  require  impossibilities  or  impose  unreasonable 
burdens  upon  the  companies.  And  it  has  been  held,  that  where 
their  fences  get  out  of  repair  by  some  accident  or  event  beyond  the 
control  of  the  company,  they  are  not  responsible  if  the  repair  is 
made  with  reasonable  diligence.  Railroad  Co.  v.  Truitty  24  Ind. 
162  y  Railroad  Co.  v.  Swearingen,  33  111.  289.  The  question  then 
is :  What  is  reasonable  diligence  ?  Ordinary  diligence,  as  usually 
defined,  seems  hardly  adequate.  It  is  defined  as  such  diligence  as 
the  mass  of  mankind,  or  as  men  in  general  use  in  managing 
their  own  affairs.  If  the  instruction  meant  that  the  company 
was  only  bound  to  use  such  diligence  in  keeping  its  fences  in 
repair  as  men  in  general  use  in  respect  to  theirs,  it  was  clearly 
erroneous.  Such  a  rule  would  be  unsafe  in  the  extreme.  And  yet, 
without  further  explanation,  this  is  what  a  jury  would  naturally 
understand  it  to  mean.  But  even  if  it  were  explained  to  mean  that 
it  required  of  the  company  the  same  degree  of  care  and  diligence 
that  men  of  ordinary  prudence  would  exercise  ip  fencing  a  railroad, 
provided  they  had  one  to  fence,  and  were  bound  by  law  to  fence  it, 
still  the  necessity  of  such  an  explanation  shows  that  the  standard 
of  ordinary  care  and  diligence  is  really  inapplicable  to  such  a  case. 
It  is  a  question  of  qualifying  a  liability  imposed  by  statute,  which 
in  its  terms  is  absolute.  And  it  does  not  seem  unreasonable  to  sav 
that  in  such  a  case  reasonable  diligence  is  a  high  degree  of  diligence, 
exceeding  that  which  men  in  general  exercise  in  their  own  affairs. 
The  case  above  cited  from  Illinois  seems  to  lay  down  the  true  rule 
upon  this  subject  It  says,  the  company  is  not  obliged  to  have  *^  a 
patrol  at  all  times,  night  and  day,  passing  along  the  road  to  see  the 
condition  of  the  fence.  If  this  is  done  daily,  and  they  shall  at  onoe, 
when  informed  of  its  insufllcient  condition,  make  the  necessary 
repairs,  they  should  not  be  held  liable."  And  again  it  says:  '^  And 
the  road  must  be  held  to  a  high  degree  of  diligence  in  the  perform- 
ance of  this  duty,  but  not  to  an  impossible  or  unreasonable  extent 
I  think,  therefore,  that  the  instruction  requiring  only  ordinary  care 
am!  diligence  was  properly  refused." 
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Tlie  other  instruction  refnsed  was  properly  refused,  because  it 
ignored  the  possibility  of  negligence^  or  of  willfulness  and  design,  at 
the  time  of  the  killing.*  After  refVising  it,  the  court  gave  an 
instruction  in  the  same  language,  with  the  addition  of  an  exception 
holding  the  company  liable,  notwithstanding  it  was  without  fault 
ih  respect  to  the  fence,  provided  the  killing  was  done  negligently  or 
willfully.  This  exception  is  contained  in  the  statute  itself,  and  the 
ruling  upon  the  point  was  entirely  correct 

Ilie  judgmefU  is  affirmed  with  costs. 


NOTB. — In  the  absence  of  statutorj  reipilations  and  aa  airatntt  the  adjoining  land 
owneia.  rallxxNuU  are  under  no  duty  to  fence  their  roads.  RaUroad  Co,  ▼.  Skinrur^  19 
Ptonn.  St.  8B6;  Matter  of  LotiQ  Itland  R,  R.  Co.,  8  Bdw.  487;  Munoer  t.  Tonatoanda  B.  B. 
09.«  4  N.  Y.  840 ;  IfempIKe,  etc,  B.  B.  Oo.  ▼.  Orr,  43  Mlu.  279;  JeffenmvQU^  dU^  B.  B.  Go. 
▼.  Breooortt  80  Ind.  894. 

The  obligation  of  railroad  companies  under  the  usual  statutory  provisions  to  rebuild 
fsDoea  along  their  roads,  only  extends  to  the  owner  or  rightful  occupier  of  the  adjoin- 
tng  lands,  and  not  to  mere  trespassers,  or  in  other  words,  to  fence  against  cattle  r(0/kt- 
patit  in  adioknino  Mld».  Bemia  v.  CotineetieuU  etc.,  B.  B.  Cm.,  1  Am.  Rep.  389 ;  JaekBon  ¥• 
BurUngUm  A  B.  B.  B.  GSo.,  26  Vt.  IfiO,  and  cases  cited.  See  also  CttXk  v.  FoxA$t  B.  B.  Co,^ 
in  Mo.  246;  Bedf,  B.  B.  Co.  ▼.  Lavjrence^  29  Ind.  40;  Toledo  B.  B.  Co,  v.  Wichery,  44  DL 
19;  Card  v.  N,  F.  &  H.  B.  B.,  60  Barb.  29 ;  Chieaoo  A  Alt,  R.  B.  Co.  v.  Utley,  88  HI.  410. 

It  was  held  otherwise  in  New  York  under  the  statute  of  1860  (oh.  283)  In  CoruHn  t. 
N.  r.  A  Erie  B.  B.  Co.,  13  N.  Y.  42.  Also  that  the  negligence  of  the  plaintiff  in  pei^ 
Bilttlng  his  cattle  to  run  at  large  was  do  defense,  the  defendant  having  neglected  Its 
duty  to  erect  fences  under  the  statute.  Munch  ▼.  N.  T.  C.  B.  B.  Co.,  99  Rarb.  647.  So, 
where  a  railroad  company  is  legally  bound  to  build  fences  along  Its  Hue,  an  adjoining 
owner  Is  not  guilty  of  negligence  In  turning  his  cattle  into  a  field  where  he  knew 
there  waa  no  fence.  The  fault  of  the  defendant  cannot  dispossess  him  of  his  land  or 
prevent  his  making  lawful  use  of  it.  McCoy  v.  Caltfortiia  P.  R.  B.  Co.,  6  Am.  Bep.  098; 
40  Gal.  682;  Shephard  v.  Buffalo,  etc.,  R.  R.  Co.,  36  K.  Y.  64L 

But  where  fences  are  once  built,  as  required  by  statute,  the  corporation  Is  only  lia- 
ble on  the  ground  of  negligence,  and  contributory  negligence  on  the  part  of  the 
plaintiff  In  permitting  the  cattle  to  get  upon  the  track  is  a  valid  defense.  Hanee  v. 
Oayuga,  eto.,  B.  B.  Co.,  26  N.  Y.  428. 

Before  a  railroad  company  can  be  made  liable  for  animals  killed  on  its  track  by  rea- 
son of  its  failure  to  keep  In  repair  the  fences  along  its  line,  it  must  have  knowledge, 
either  actual  or  implied,  that  the  fence  Is  out  of  repair,  and  a  reasonable  time  there- 
after to  put  It  in  condition.  And  this  rule  applied  where  bars  or  gates  have  been  left 
open  by  third  parties.  AyUeworih  v.  ChUaioo,  B.  /.,  ftc.,  B.  B.  Co.,  30  Iowa,  460 ;  Lemmtm 
▼.  Chieaoo,  etc.,  R.  B.  Co.,  82  Iowa,  161.  What  facts  would  be  sufficient  to  Infer  notloe, 
■nd  what  would  be  reasonable  time  to  repair,  are  for  the  Jury  to  determine.— Rbp. 

*  The  instruction  refused  was  in  these  words :  "  If  the  fence  along  the  road  of  the 
defendant  was  Injured  or  destroyed  by  any  thing  beyond  Its  control,  or  by  accident,  H 
was  the  duty  of  the  defendant  to  repair  or  rebuild  it  within  a  reasonable  Ume;  and  If, 
before  the  expiration  of  such  time,  the  sheep  or  horses  of  the  plaintiff  strayed  on  to 
the  track  of  the  defendant  and  were  injured,  the  plaintiff  cannot  reoover.  What  Is  a 
iMSonable  Ume  is  a  question  of  fact  to  be  determined  by  the  Jury." 
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Bheikstboh,  appellant,  y.  Gokb  and  another. 

CKWIa.i6&) 

Btid^nee^^ufuiamped  note — earuiruction  ofint&rruU  moenue  tui, 

Wlien  a  promiaaozy  note  for  $130,  made  June  20, 1865,  and  bearing  only  a  &▼» 
cent  internal  revenue  stamp  waa  offered  in  evidence,  held,  1.  That  such  note 
18  not  invalid  nnder  the  internal  revenue  act,  approved  March  8, 1865,  unleaa 
the  proper  stamp  was  omitted  to  evade  the  provisions  of  such  act.  2.  That 
such  note  is  admissible  in  evidence,  and  that  the  provisions  of  the  act  of 
congress,  approved  July  18, 1866,  were  intended  to  be  prospective  and  not 
retnjspeciive,  and  apply  only  to  instruments  issued  after  such  act  took  effect. 
(See  iwtc,  p.  51.) 

On  the  trial  of  this  action  in  the  circuit  court  for  Vernon  county, 
the  plaintiff  offered  in  eyidence  a  promissory  note  for  $120,  dated 
June  20,  1865,  signed  by  the  defendants,  and  bearing  upon  its  face 
a  fiye-cent  mtemal  reyenue  stamp.  The  defendant  objected  to  its 
admission  in  evidence  on  the  ground  that  the  proper  stamp  had 
not  been  afBxed  thereto  as  prescribed  by  law.  The  court  sustained 
the  objection,  rejected  the  plaintiff's  offer  to  show  that  the  proper 
stamp  was  not  omitted  with  '^  intent  to  evade  the  revenue  act,^  and 
ordered  a  judgment  of  nonsuit  From  this  judgment  the  plaintiff 
appeals. 

Montgomeryf  Tyler  £  Dickinson^  for  appellant.  The  lack  of  a 
stamp  did  not  invalidate  the  note  under  the  act  of  June  30, 1864^ 
unless  the  omission  was  with  intent  to  evade  the  provisions  of  that 
act.  N^ew  Haven,  etc.,  Co.  y.  Quintard,  37  How.  29 ;  Vorebeek  v. 
Roe,  50  Barb.  302.  The  revenue  acts,  so  far  as  they  declare  un- 
stamped contracts  invalid,  are  unconstitutional  and  void. 

Carpenter  S  Chase,  for  the  respondents,  argued  that  under  the 
act  of  March  3,  1865,  the  note  to  be  admissible  as  evidenoe  should 
have  been  stamped  by  the  collector,  citing  Wayman  v.  Torreyeon^ 
4  Nev.  124 ;  McAfferty  y.  Hale,  24  Iowa,  355 ;  D&ud  y.  Wright,  22 
id.  337;  MeBride  v.  Doty,  23  id.  122;  Im  Go.  y.  Perkins,  19  Mich. 
885;  John  v.  The  State,  23  Wis.  604;  also,  Jones  r.  Pease,  21  id. 
652  ;  Jones  v.  Davis,  22  id.  424 ;  Harper  v.  Clark,  17  Ohio  St  193 : 
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Tripp  V.  Bishop,  56  Pa.  St  430;  Brown  t.  Orandal,  23  Iowa,  112; 
Deskin  t.  ChraJiam,  19  id.  553 ;  Maynard  t.  Johnson,  2  Ney.  24,  25 ; 
Mason  y.  Cheney,  47  N.  H.  24;  48  Barb.  614;  that  the  intent 
of  the  act  of  July  13,  1866,  was  to  avoid  any  construction  of  the 
revenue  law  which  should  allow  paper  issued  after  March  3, 
1865,  to  be  used  in  evidence  before  it  had  been  stamped  by  the  col- 
lector. Harper  v.  Clark,  17  Ohio  St.  193 ;  Cooke  v.  England,  27 
Md-  29.  That  if  it  is  the  intent  to  evade  the  revenue  law,  which 
renders  an  unstamped  note  invalid,  the  act  of  March  3,  1865,  pre- 
scribes the  person  by  which  the  question  of  intent  must  be  decided, 
viz.,  the  collector  of  the  proper  district. 

D1XOK9  0.  J.  The  first  question  in  this  case  is  upon  the  con- 
struction of  a  clause  in  the  internal  revenue  act  of  congress, 
approved  March  3, 1865,  which  reads  as  follows:  ''That  any  person 
or  persons  who  shall  make,  sign  or  issue,  or  who  shall  cause  to  be 
made,  signed  or  issued,  any  instrument,  document  or  paper  of  any 
kind  or  description  whatsoever;  or  shall  accept,  negotiiite  or  buy, 
or  cause  to  be  accepted,  negotiated  or  paid,  any  bill  of  exchange, 
draft  or  order  or  promissory  note,  for  the  payment  of  money,  with- 
out the  same  being  duly  stamped,  or  having  thereon  an  adhesive 
stamp  for  denoting  the  duty  chargeable  thereon,  with  intent  to 
evade  the  provisions  of  this  act,  shall,  for  every  such  offense,  forfeit 
the  sum  of  fiftj  dollars;  and  such  instrument,  document  or  paper, 
bill,  draft,  order  or  note,  shall  be  deemed  invalid  and  of  no  effect.*' 
13  Stat  at  Large,  481.  The  language  of  this  clause,  or  that  part 
of  it  material  to  be  considered  in  this  case,  is  the  same  as  that  of 
the  158th  section  of  the  internal  revenue  act,  approved  June  30, 
1864,  of  which  this  was  an  amendment  13  Stat  at  Large,  293. 
The  question  is,  whether  the  words,  "  with  intent  to  evade  the  pro- 
visions of  this  act,"  are  connected  with,  and  qualify  the  words 
declaring  the  instrument  invalid  and  of  no  effect,  or  whether  they 
only  qualify  those  imposing  the  penalty  of  fifty  dollars.  The  for- 
mer is,  no  doubt,  the  fair  and  ordinary  grammatical  construction, 
and  so  we  find  the  courts  very  generally  to  have  decided  whenever 
the  question  has  arisen.  Harper  v.  Clark,  17  Ohio  St  190;  Hitch^ 
cock  V.  Sawyer,  39  Vt  412 ;  Beebe  v.  Hution,  47  Barb.  187;  Dorris 
V.  Orace,  24  Ark.  326 ;  Des^nond  v.  Norris,  10  Allen,  250 ;  TruU  v. 
MauUon,  12  id.  396 ;  Tobey  r.  Chipman,  13  id.  123 ;  Govern  t.  LiUU' 
fieUf  and  Wittey  t.  Robinson^  id.  127, 128 ;  Holyoke  Machine  Go.  v. 
Vol.  VIL  —  7 
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Franklin  Paper  Co.,  97  Mass.  150 ;  Green  t.  Holwajf,  101  id.  243 
(3  Am.  Rop.  339) ;  McGovern  y.  Hoeaback,  53  Pa.  St  176 ;  Dudley  v. 
WelU,  65  Me.  145 ;  WhiteMll  y.  ShickU,  43  Mo.  537 ;  Halhck  y. 
Jaudin,  34  Cal.  167;  iVeta  Haven  <§  Northampton  Co.  y.  Quintard, 
37  How.  Pr.  28  ;  Vorebeck  y.  -Bo^,  50  Barb.  302 ;  Howe  y.  Carpenter, 
53  id  382.  It  is  true  there  are  some  decisions  td  be  found  in  which 
a  different  yiew  has  been  taken,  but  the  decided  weight  of  authority 
is  as  aboye  stated ;  and  that,  we  think,  must  goyern  until  a  contrary 
rule  has  been  established  by  the  supreme  court  of  the  United  States. 
We  hold,  therefore,  that  the  note  in  suit  was  not  inyalid,  unless  the 
requisite  stamp  was  omitted  with  intent  to  eyade  the  proyisions  of 
the  revenue  act. 

And  the  question  as  to  who  has  the  burden  of  proying  such 
intent,  or  whether  the  production  of  the  unstamped  instrument  is 
itself  prima  facie  eyidence  of  it,  does  not  arise  in  this  case.  Here 
the  note  produced  had  a  stamp  upon  it,  but  not  a  sufficient  one. 
Perhaps  that  ought  to  be  considered  as  a  circumstance  going  to 
rebut  the  presumption  of  an  intention  to  eyade  the  provisions  of 
the  act,  if  such  presumption  arises  where  the  instrument  is  wholly 
unstamped.  Yet,  as  the  unstamped  instrument  is  not  yoid,  excppi 
the  omission  be  with  intent  to  eyade  the  law,  and  as  the  prorisioB 
declaring  it  yoid  in  that  case  is  in  the  nature  of  a  penalty,  ofbec 
most  severe,  it  might  be  that  no  presumption  of  fraudulent  intent 
would  arise  from  the  mere  omission  to  affix  the  stamp.  The  omis- 
sion might  have  been  caused  by  mistake,  oversight  or  some  mis- 
understanding, in  itself  innocent  and  excusable.  Penal  statutes 
are  strictly  construed,  and  presumptions  of  guilt  not  indulged  upon 
facts  consistent  with  the  opposite  hypothesis  or  that  of  innocence. 
These  are  general  rules,  and  it  might  be,  notwithstanding  the  omis- 
sion to  stamp,  that  the  presumption  of  innocence  would  prevail 
until  the  contrary,  or  the  existence  of  the  fraudulent  intent,  was 
clearly  established  in  evidence.  See  Green  v.  Holwayy  supra,  and 
Cleme7i8  v.  Conrad^  19  Mich.  178.  But  be  these  things  as  they  may, 
the  plaintiff  here  voluntarily  assumed  the  burden  of  showing  that 
the  omission  to  stamp  was  not  with  intent  to  evade  the  require* 
ments  of  the  law,  which  the  court  below  refused  to  allow  him  to 
do.    This,  we  think,  was  error. 

Another  question  arises  as  to  the  construction  of  that  provision 
ffl  the  act  approved  July  13,  1866.  and  found  in  14th  Statutes  at 
Large,  p.  143,  which  reads  as  follows:  "  That '  hereafter  no  deed, 
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instniinenty  document,  writing  or  paper,  required  by  law  to  be 
atampedy  wbicb  baa  been  signed  or  issued  without  being  duly 
stamped,  or  with  a  deficient  stamp,  nor  any  copy  thereof,  shall  be 
recorded  or  admitted,  or  used  as  evidence  in  any  court,  until  a  legal 
stamp  or  stamps,  denoting  the  amount  of  tax,  shall  have  been 
afi&xed  thereto  as  prescribed  by  law."  It  is  argued  that  under  this 
provision  the  note  in  question  was  not  admissible  in  evidence.  The 
provision  is  prospective,  and  not  retrospective.  The  rule  with 
regard  to  holding  statutes  prospective,  and  not  retrospective  in  their 
operation,  unless  the  latter  intent  is  plainly  made  to  appear,  is  well 
known.  The  language  here  is  entirely  consistent  with  the  former 
construction.  The  words,  '*  which  has  been  signed  or  issued  without 
being  duly  stamped,"  were  undoubtedly  used  prospectively;  for,  if 
we  give  them  the  contrary  effect,  we  exclude  from  the  operation  of 
the  statute  every  deed,  instrument,  etc.,  signed  and  issued  after  the 
passage  of  it  without  being  duly  stamped,  which  would  be  obviously 
against  the  intention  of  congress. 

It  follows  from  these  views,  that  the  judgment  of  the  circuit  court 
must  be  reversed,  and  a  venire  de  novo  awarded. 

So  ordered. 

Ndi'B.  ~  See  Oreen  ▼.  Hdlvxiy^  3  A  iii.  Rep.  339 ;  Samnunu  ▼.  Battowcuy^  4  Id.  46S;  BurUm 
r.  Huntinotoru  id.  407 ;  Duffy  ▼.  Hotmnij  Id.  617. 

That  instrumenu  not  duly  stamped  are  not  void,  or  tnadiniBslble  in  evidence,  when 
the  omission  to  stamp  wa«  without  Intent  t<»  evade  the  provision  ot  the  revenue  act 
Is  too  well  established  to  be  suGcessfully  qiientloned.  It  was  so  held  in  Hitchcock  v. 
Sauyer,  39  Vt.  412 ;  Tobey  v.  ChipnMn,  13  Allen,  123  el  acq. ;  Crocker  v.  Foley,  id.  876 ;  HoU 
yoke  V.  Franklin  Co.,  97  Mass.  160 ;  New  Haven^  etc.,  v.  QuintanU  6  Abb.  N.  8. 128;  Vt^nh- 
beck  ▼.  Ihte^  50  id.  302 ;  McOovern  v.  Hosbeck,  58  Penn.  St.  176 ;  Blunt  v.  Bates^  40  Ala.  470; 
DorrU  ▼.  Grace,  25  Ark.  826;  HaUock  ▼.  Jaudin^  84  Gal.  167 ;  CampbcU  v.  TTticoz,  10  Wal. 
421 :  HaJl  V.  WakinmJU,  21  Orat.  75 ;  Atkina  ▼.  Ptympton,  44  Vt.  21 ;  Dailey  v.  Coker,  38 
Texas,  815. 

It  has  been  held  otherwise  In  Iowa  in  several  cases  (see  City  of  Muscatine  v.  Sterne^ 
main%  6  Am.  Rep.  185,  and  cases),  but  these  have  been  all  expressly  overruled  by  the 
recent  case  of  Mitchell  v.  The  Home  Inn.  Co,,  32  Iowa,  425 ;  it  was  held  in  accordance 
with  the  decision  in  Campbell  v.  Wilcox,  10  Wall.  421,  that  In  absence  of  a  fraudulent 
Intent  the  omission  of  the  requisite  stamp  will  not  invalidate  an  instrument. 

Airain,  it  has  been  frequently  decided  that  in  the  absence  of  affirmative  proof  a 
fraudulent  Intent  will  not  be  presumed.  This  is  so  held  in  the  above  cases;  also  la 
Ik$mond  7.  Ntnrig,  10  Allen,  f^ ;  SneU  ▼.  MmdOtn,  12  Id.  896:  Qreen  ▼.  LiUUJUld,  18  id. 
1ST ;  Bitter  ▼.  Brindlinger^  8  P.  F.  Smith,  68 ;  Sau^yer  ▼.  Parker,  57  Me.  39 ;  Cooke  v.  Enih 
land,  87  Md.  14;  WOdiner  v.  Beed,  3  W.  Va.  445 ;  Adama  v.  Dale,  89  Ind.  178.—  Rbp. 
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8taiutB  pfftr&mJB,    N^n^n^foUMs  tioU-^ effect  of  i% iofwment  fty  ihird  ptfrtf, 

Wbere  a  'peiwaa,  not  a  partj  to  a  non-negotiable  note,  indoraes  it  in  blank  a4 
the  time  it  ifl  made  and  delivered  to  the  payee,  for  the  purpose  of  giving 
original  validity  and  secarity  to  the  contract,  held,  that  each  person  \a 
liable  npon  the  note  as  a  joint-maker,  and  that  his  contract  is  not  void  under 
the  statute  of  frauds  as  being  without  a  consideration  expressed.  Padvib,  J.« 
dlnsenting.    {See  note,  p.  68.) 

Ak  action  was  brought  in  the  circuit  court  for  Kenosha  county, 
upon  the  following  instrument : 

*^  1600.  CEifTRAL  City,  November  4, 1861. 

**  Nine  months  after  date,  for  vulue  received,  I  promise  to  pay 
Oiin  B.  Houghton,  or  bearer,  six  hundred  dollars  in  good  retorted 
dust,  at  $16  per  oz.,  at  the  office  of  Lyon,  Rillman  &  Co.,  with  ten 
per  cent  per  annum  interest  irom  date.  Thomas  Cabteb.** 

The  ahove  instrument  bore  the  following  indorsement :  "  Kenosha 
Quartz  Company,  by  0.  L.  Ely,  president*' 

The  complaint  set  out  the  facts  which  led  to  the  execution  of  the 
aboTe  instrument  and  averred  that  the  undertaking  on  the  part  of 
the  Kenosha  Quartz  Company  was,  and  was  intended  by  them  to 
be,  of  the  same  extent  and  upon  the  same  contract  as  that  of  Carter. 
It  also  contained  averments  apparently  intended  to  charge  all  the 
defendants  but  Carter  as  indorsers. 

AU  the  defendants  answered  by  setting  up  a  general  denial,  except 
Garter,  who  did  not  answer. 

Verdict  for  plaintiff  against  all  the  defendants ;  motion  for  new 
trial  made  and  denied;  judgment  on  verdict;  and  defendants 
(except  Carter)  appeal. 

0.  8.  dk  F.  H.  Heady  for  appellants. 

Under  the  statute  of  frauds  the  contract  of  the  appellants  must 
be  in  writing,  and  such  writing  must  express  the  consideration. 
Osborne  v.  Farmers'  L.  <&   T.  Co,,  16  Wis.  35 ;    Dyer  r.  Gtbsofij  id. 
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557 ;  Smerick  v.  SandBrs^  1  ad.  77 ;  Ndson  t.  Boyntm^  3  Meto.  3M ; 
^Tain  y.  Warlters,  5  East,  10,  and  especiaJly  Taylor  t.  Pr«^,  8  Wi& 
674  The  consent  and  concurrence  of  all  the  partners  mufit  be 
established  in  order  to  fix  their  liability,  if  E^y  exceeded  the  BC^pe  of 
his  anthority.  Laverty  v.  Burr,  1  Wend.  629;  Dol  v.  MaUey,  16 
Johns.  34 ;  Fool  t.  SaHuy  19  id.  157 ;  LivUiffston y.  ffoitia^^  Caines, 
%46.  Unless  the  partners  expressly  agreed  to  the  act  of  Ely,  they 
were  not  liable.     M&rcein  v.  Macky  10  Wemd.  4^1. 

J.  J.  Pettit  and  F,  8.  Scovill,  for  respondents. 

The  defendants  were  orignal  provisors  cor  makers  of  the  contraet 
Hunt  y.  AdamSf  5  Mass.  358 ;  Josselyn  y.  Ames,  3  iiL  274 ;  Samson 
y.  Thornton^  3  Mete.  275 ;  Ijesnard  y.  Vredsnburg,  8  Johns.  28 ; 
Bailey  y.  Freeman,  11  id.  221 ;  Seymour  y.  Van  Slycky  8  Wend.  421 ; 
Seabury  y.  Hungerford,  2  Hill,  84 ;  Griswold  t.  Shewn,  10  Barb. 
402  ;  Durham  y.  Manrow,  2  N.  Y.  533 ;  Hall  y.  >fbw?,  4  Chand.  38 ; 
Snyder  y.  Wright,  13  Wis.  691 ;  Ford  v.  Mitchell,  15  id.  304;  Shook 
x,Va7imater,  22  id.  532.  All  parties  cognizant  of  the  facts  relating 
to  the  giying  and  indorsement  of  the  note,  must  be  presumed  to 
haye  asserted  to,  and  ratified  the  acts  of  tiie  president.  Sags  y, 
Sherman^  2  N.  Y.  417,  426;  Sweetser  y.  Frenehy  2  Cash,  815; 
Waterman  y.  Duttonj  6  Wis.  265,  275. 

Dixon,  C.  J.  Counsel  for  the  defendants  Ely  and  others,  com- 
posing the  firm  or  copartnership  known  as  the  ^^  Kenosha  Qnartz 
Company,"  whose  name  by  the  defendant  Ely,  its  president,  was 
written  on  the  back  of  the  note  before  its  delivery  to  the  plaintiff, 
contest  their  liability  on  the  ground  that  the  contract  is  within  the 
statute  of  frauds,  and  void  according  to  the  doctrine  of  Taylor  y. 
Pratt,  3  Wis.  674.  This  position  of  counsel  has  led  wie  to  examine 
into  the  grounds  of  that  decision.  1  have  done  ao  very  CMrefolly, 
necessarily  devoting  much  time  to  the  subject,  and  the  remit  has 
been  to  satisfy  my  own  mind,  at  least,  upon  some  points  which 
before  were  doubtful  to  me,  made  so  by  the  decision  in  quBBtion.  I 
think  it  entirely  correct  to  say  that  the  opinion  in  the  ease  is  justly 
open  to  the  criticism  of  the  court  of  appeals  of  New  York  upoA 
that  of  Chief  Justice  Kent,  in  the  celebrated  case  of  Leonard  v. 
Vredenlnirg,  8  Johns.  29.  The  court  of  appeals  say  (in  Brewster 
V.  Silence,  8  N.  Y.  211),  that  the  then  chief  justice  hoped,  by  his 
learned  and  elaborate  opinion  in  that  case,  to  put  at  rest  forevei 
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most  of  the  questions  arising  under  that  branch  of  the  statute  of 
frauds  which  relates  to  special  promises  to  answer  for  the  debt, 
default  or  miscarriage  of  another.  And  the  court  further  observes, 
that  a  review  of  the  cases  iu  that  State  for  the  last  forty  years  would 
■how  how  fruitless  was  the  attempt.  Nothing  can  be  more  true  of 
the  opinion  in  Taylor  v.  Pratt  than  these  remarks  of  the  court  of 
appeals.  Tliat  opinion  attempted  to  settle  and  finally  dispose  of 
nearly  every  question  arising  under  the  same  branch  of  the  statute, 
niid  the  futility  of  the  effort  will  clearly  appear  from  the  numerous 
decisions  of  this  court  made  since  that  time.  In  this  respect  the 
court  was  far  less  fortunate  than  the  learned  and  world-renowned 
chief  justice  of  New  York,  who,  if  he  did  speak  obiter,  succeeded, 
at  all  events,  in  stating  principles  which,  with  the  exception  of  the 
majority  of  the  court  in  Brewster  v.  Silence,  and  the  court  in  Taylor 
▼.  Pratty  have  received  the  unqualified  assent  and  approbation  of 
all  courts  and  writers  ever  since  thiat  time.  And  this  I  say  after  the 
fullest  examination  of  the  authorities  as  well  in  New  York  as  in 
other  States  of  the  Union,  and  also  of  the  decisions  in  the  courts 
of  the  United  States  and  those  of  Great  Britain.  I  cannot,  there- 
fore, assent  to  the  correctness  of  the  criticism  of  the  court  of  appeals 
in  this  particular,  but  fully  agree  with  Chief  Judge  Gomstock 
(Cflmrch  v.  Brown,  21  N.  Y.  333),  when  he  says  that  the  correctness 
of  the  first  or  main  proposition  enunciated  by  Chief  Justice  Kbkt, 
in  Leonard  y.  Vredenburg,  was  never  questioned  in  that  State  for 
forty  year& 

But  to  return  to  the  opinion  in  Taylor  v.  Pratt,  to  which  I  was 
proceeding  to  show  that  the  strictures  of  the  court  of  appeals  are 
fully  applicable.  The  head-note  prepared  by  one  of  the  judges, 
and  which  is  fully  sustained  by  the  opinion,  announces  as  the  point 
decided :  *'  Where  there  is  a  liability  by  one  party  to  another,  and  a 
third  party  guaranties  or  becomes  bound,  the  agreement,  promise  or 
contract  of  subh  third  party  must  not  only  be  in  writing,  but  the 
writing  must  express  the  consideration  for  the  promise  or  contract" 
This  seems  to  cover  every  possible  case  of  guaranty  or  suretyship,  and 
is  an  unqualified  assertion  that  as  to  all  the  agreement  must  be  in 
writing,  which  must  express  the  consideration.  And  the  opinion, 
on  pages 695-6  of  the  report,  asserts  the  broad  doctrine  as  follows: 
*'  There  is  no  legal  impediment  in  the  way  of  becoming  liable  for 
the  debt  of  another  person,  but  there  is  a  legal  requirement  that  the 
considr^raiion  for  such  liability,  whatever'  it  may  he^  whether  vtoving 
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or  becmning  beneficial  to  the  guarantor^  or  moving  from  and  becoming 
injurious  to  ifie guarantee^  shall  be  expressed  in  writing"  See  also 
thf  remarks  upon  pages  697  and  698.  The  very  contrary  of  this 
prujiosition  has,  as  to  a  large  class  of  cases,  been  again  and  again 
\.Ad  by  this  court,  upon  principles  of  the  most  unquestionable 
4<Hindn*3^  and  never  controverted  anywhere  except  in  the  passage 
just  quoted.  Osborn  v.  Fanners*  L.  di  T,  Co*,  1 6  Wis.  39  ;  Dyer  v. 
Gibson,  id.  558;  Shook  v.  Vanmatery  22  id.  532  ;  Wyman  v. 
(inodrich,  ante,  p.  21.  It  will  be  seen  by  reference  to  these  and 
otlier  kindred  cases,  that  the  supposed  authority  of  Taylor  v. 
Pratt  has  been  very  greatly  qualified  and  overruled.  Indeed, 
it  will  be  seen  that  there  is  nothing  left  of  the  decision, 
except  the  point  ruled,  with  respect  to  the  first  proposition  laid 
down  by  Chief  Justice  Kent  in  Leonard  v.  Vredenburg,  That  was 
the  only  point  involved  in  the  case,  and  the  only  one  wliich  the 
court  oonld  adjudicate,  and  as  to  that  the  decision  was  dir^^ctly 
opposed  to  the  opinion  of  Chief  Justice  Kent,  and  the  scarcely  less 
eminent  jurists,  who,  with  him,  then  constituted  the  supreme  court 
of  New  York.  As  to  which  court  was  right  and  which  wrong  u\x)D 
that  proposition,  I  am  not  sure  that  it  becomes  me  now  to  express 
an  opinion, since  it  seems  to  be  a  point  not  directly  involved  in  this 
ca^o,  and  since,  also,  as  will  presently  be  seen,  contracts  of  the  kind 
here  in  suit  were  expressly  excepted  from  the  operation  of  the  decision 
iL  Taylor  y.  Pratt.  But,  to  answer  the  arguments  of  counsel,  and 
the  inferences  drawn  by  them  from  that  decision,  it  seems  proper 
enough  that  I  should  consider  it.  It  was  considered  in  very  much 
the  same  way  in  Church  v.  Brown,  above  cited.  And  it  is  at  all 
events  proper  that  I  should  give  the  prt^sent  state  or  condition  of 
the  law  respecting  it,  as,  upon  a  survey  of  the  whole  field,  I  have 
found  it  to  be  with  reference  to  the  decisions  of  our  own  and  other 
courts.  Amid  the  multitude  of  adjudications  upon  the  point,  Taylor 
V.  Pratt  and  Breioster  v.  Silence  stand  alone  in  opposition  to  the 
first  proposition  enumerated  in  Leonard  v.  Vredenburg.  Every 
other  decision  of  any  weight  or  respectability  in  England  or  this 
country  directly  sustains  that  proposition.  The  authority  of  Brewster 
V.  Silence  has  been  greatly  shaken  in  New  York.  The  opinion  of 
the  chief  judge  in  Church  v.  Broion  is  a  most  powerful  argument 
against  it ;  and  the  fact  appearing  in  that  case,  that  but  four  of 
the  eight  judges  then  occupying  the  bench  voted  to  sustain  It 
ai^es  very  strongly  against  its  probable  continuance  as  the  law  of 
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that  State.  It  Beema  but  reasonable  to  infer  that  it  will  ultimately 
lie  oyerruled,  and  the  old  doctrine  of  Chief  Justice  Kent  and  his 
associates  once  more  become  the  law  of  the  State.  The  reasons  in 
support  of  that  doctrine  are  perhaps  nowhere  better  stated  than 
by  Judge  Gomstock  in  the  opinion  above  referred  to,  and  by  the 
courts  in  Union  Bank  v.  Coster^s  Executors,  3  N.  Y.  209,  and  Sim- 
mons V.  Steele,  36  N.  H.  81.  And  I  may  also  very  properly  refer  to 
the  causes  or  motives  which  led  to  the  enactment  of  this  branch  of 
the  statute,  and  which  are  so  well  stated  by  Chief  Justice  Shaw  in 
Nelson  v.  Boynton,  3  Mete.  399,  and  by  Justice  Whelplet  in  Hetfield 
Y.DotVyS  Butcher,  449.  These  seem  to  weigh  very  strongly  in  favor 
of  the  construction  given  by  the  courts  to  the  class  of  engagements 
named  in  the  first  proposition  stated  by  Chief  Justice  Kent.  They 
seem  to  show,  in  holding  the  consideration  to  be  sufficiently 
expressed'  by  reference  to  that  named  in  the  principal  instrument, 
both  engagements  being  entered  into  at  the  same  time,  and  together 
constituting  but  one  transaction  or  agreement,  that  neither  the 
letter  nor  the  spirit  of  the  statute  has  been  in  any  manner  violated 
or  infringed.  They  seem  to  show  that  contracts  of  the  kind, 
evidenced  by  the  signatures  of  the  parties  to  be  charged,  and 
executed  and  delivered  with  solemnity  and  deliberation,  are  not  and 
cannot  be  within  the  mischief  intended  to  be  remedied  by  the 
statute;  that  the  fraud  and  imposition  which  the  statute  was 
designed  to  prevent,  cannot  be  practiced  in  such  cases ;  and  that 
the  courts  are  justified  in  applying  to  those  contracts  the  same 
general  rules  of  construction  which  govern  as  to  others,  and  which 
show  that  the  consideration  is  expressed  for  all  the  practical  pur* 
poses  intended  by  the  statute.  In  other  words,  it  would  seem  that 
the  statute  was  not  intended  to  introduce  any  new  rules  as  to  the 
meaning  or  construction  of  contracts,  but  only  that  they  should 
1)6  evidenced  in  the  manner  prescribed  by  it ;  and  that  what  would 
have  been  considered  a  sufficient  expression  of  the  consideration  to 
uphold  the  agreement  without  the  statute,  or  if  it  had  never  been 
enacted,  and  in  view  of  the  situation  and  circumstances  of  the 
parties  and  nature  of  the  transaction,  as  it  appears  from  the  entire 
instrument,  will  be  considered  a  sufficient  expression  of  the  con- 
sideration with  the  statute.  The  statute  provides  that  the  con- 
sideration shall  be  expressed  in  writing,  but  defines  no  particular 
form  or  mode  of  such  expression.  The  latter  seems  to  have  been 
left  open  for  judicial  determination  upon  the  same  principles  that 
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would  have  governed  without  the  statute.    Snch  is  the  constmction 
which  the  statate  has  almost  nniversally  received. 

And  again,  I  think  I  may  properly  refer  to  the  class  of  cases, 
everywhere  to  be  found,  in  which  it  is  held  that  any  expression  of 
consideration  in  the  note  or  memorandum,  however  vague  or  in- 
delSnite^as  for  example,  the  words  /or  value  receivedy  is  sufficient  to 
answer  the  requirement  of  the  statute.  Day  v.  Elmore,  4  Wis.  190 ; 
Cheney  v.  Cook,  7  id.  413 ;  and  Sears  v.  Loy,  19  id.  96,  are  cases 
of  the  kind  in  this  court.  The  statute  in  terms  requires  the  writing 
to  express  not  a  consideration  but  the  consideration.  This  depart- 
ure from  the  letter  of  the  statute  was  considered  in  Day  v.  Ehuore, 
where  the  court  seemed  to  attach  some  importance  to  the  objection. 
It  was  overruled,  however,  on  the  authority  of  previous  adjudications 
in  other  States,  the  court  saying  what  might  better  have  been  said 
m  Taylor  v.  Pratt,  that  "the  mischief  of  attempting  to  establish  a 
new  rule  would  probably  be  much  greater  than  that  of  a  quiet 
acquiescence  in  the  one  already  established,  inasmuch  as  th«  latter 
may  answer  a  liberal  interpretation  of  the  statute.*'  The  expression 
for  value  received,  in  a  guaranty,  conveys  no  information  whatever 
as  to  the  real  nature  of  the  transaction,  or  of  the  consideration  for 
the  promise.  It  may  be,  and  often  is,  deceptive  and  false.  The 
guarantor  most  frequently  receives  nothing  .of  value,  the  true 
consideration  being  the  credit  obtained  on  the  faith  of  such  guaranty 
by  the  principal  debtor.  To  uphold  a  guaranty  upon  a  considera- 
tion which  is  false,  one  which  appears  so  on  the  face  of  the  writing, 
or  is  shown  to  be  so  by  proof  of  the  facts  and  circumstances  under 
which  it  was  executed,  seems  more  clearly  to  violate  the  letter  of 
the  statute,  than  to  uphold  it  upon  the  true  consideration,  which, 
though  not  expressed  in  the  guaranty  itself  when  considered  as  a 
separate  instrument,  fully  appears  when  the  guaranty  is  read 
in  connection  with  the  principal  contract,  of  which  it  in  fact, 
as  well  as  law  constitutes  an  original  and  most  essential  part 
Sears  v.  Loy,  last  above  cited,  is  a  peculiar  case  belonging  to 
this  class,  and  very  aptly  illustrates  the  just  and  liberal  course 
of  judicial  interpretation  in  such  cases.  It  was  an  action  upon  a 
guaranty  of  the  payment  of  a  promissory  note,  in  which  the  con- 
sideration recited  was  obviously  untrue.  And  besides,  the  guarantor 
offered  to  prove,  and  did  prove,  that  the  consideration  named  in  it 
was  never  in  fiict  received  by  him.  The  note  was  for  ♦TSS.'iS,  and 
the  consideration  for  the  guaranty  was  expressed  in  these  words: 
Vol   Vn.— 8 
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**  In  consideration  of  one  dollar  to  me  in  hand  paid,  I  hereby  guar- 
anty," etc.  The  circuit  court  refused  a  request  of  the  plaintiff  to 
instruct  the  jury  that  the  guaranty,  upon  which  they  brought  suit^ 
was  in  the  nature  of  a  contract,  aud  included  a  receipt  for  the  con- 
sideration, and  that,  in  the  considemtion  of  the  case,  the  jury  should 
disregard  all  testimony  of  the  defendant  as  to  the  non-payment  of 
the  consideration  expressed  in  the  guaranty  of  the  defendant  in 
evidence ;  but  it  did  instruct  the  jury,  that  if  the  consideration 
mentioned  in  the  guaranty  had  not  been  paid  —  and  the  defendant's 
evidence  was  competent  proof  on  that  point  —  then  the  defendant 
was  not  liable  to  the  action.  The  opinion  of  this  court  was  deliy- 
ei*ed  by  Mr.  Justice  Ogle,  who,  in  commenting  upon  these  instruo- 
tions,  used  the  following  language : ''  Without  stopping  to  determine 
the  question  whether  the  court  should  not  liave  given  the  above 
intructions  asked  by  the  plaintiffs,  we  think  the  charge  is  open  to 
objection  upon  this  point 

There  certainly  was  testimony  in  the  case  from  which  the  jury 
might  possibly  have  found  that  the  plaintiffs  sold  the  goods  to  Day 
(the  maker  of  the  note)  upon  the  faith  and  credit  of  this  guaranty. 
If  this  were  so,  then  it  is  evident  tJiat  the  cansideratiofi  for  the 
guaranty  is  amply  sufficient  and  valuable  to  Mupport  the  promise^ 
even  if  the  07ie  dollar  had  never  been  paid.  At  all  events  it  is  very 
dear  that  the  court  should  huiw  qualified  the  charge  by  stating  to 
the  jury  that  if  the  one  dollar  mentioned  in  the  instrument  was 
not  paid,  and  there  was  no  other  consideration  for  the  promise,  S7ich 
as  selling  t/ie  goods  to  Day  upon  the  faith  atid  credit  of  this  guaranty ^ 
then  the  defendant  was  not  liable."  Ther^  was  another  instruction 
given,  which  was  as  follows:  *'If  the  evidence  showed  that  the 
guaranty  in  evidence  was  the  inducement  to  sell  to  Day  the  goods 
for  which  the  note  in  evidence  was  given,  then  the  plaintiffs  were 
entitled  to  recover  in  the  action."  This  instruction  was  held  to  be 
repugnant  to  the  charge  with  respect  to  the  non-payment  of  the 
one  dollar,  as  it  clearly  was,  and  the  opinion  proceeds:  ''We  think 
the  instructions  as  given  were  calculated  to  mislead  and  confuse  the 
jury,  because  the  court  omitted  to  instruct  them  that  the  one  dol- 
lar must  have  been  paid,  or  there  must  fuive  been  some  other  consid" 
eration  sufficient  to  support  the  agreement,  otherwise  the  defendant 
was  not  liable."  A  question  was  made  in  the  case  as  to  whether 
difendant  was  not  estopped  from  denying  the  receipt  of  the  one 
dollar      Upon  this  the  opinion  reads  thus:  ''We  do  not  intend  to 
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commit  ourselves  upon  the  question,  somewhat  discussed  on  the 
argninenty  whether  the  defendant  had  a  right  to  show  by  parol 
proof  that  the  one  dollar  waA  never  in  fact  paid,  or  whether,  under 
the  circumstances,  he  would  be  estopped . from  going  into  that 
matter.  If  he  could  attack  the  payment  of  the  one  dollar,  he 
ought  to  be  required  to  show  further,  and  in  addition  to  this,  that 
there  was  no  other  coimderation  for  tlie  undertaking,  before  ho  can 
be  relieved  from  his  liability.  The  burden  of  showing  this  devolves 
upon  him  in  order  to  establish  a  complete  defense,  even  if  he  is  not 
estopped  from  attacking  the  consideration."  Now,  although  it  may 
not  heretofore  have  been  so  understood,  this  case,  in  reality,  over- 
rules Taylor  v.  Pratt  upon  the  very  point  there  in  decision.  The 
two  cases  cannot  stand  together.  Either  Taylor  v.  Pratt  is  not  law, 
or  Sears  v.  Loy  is  not  I  participated  and  fully  concurred  in  the 
decision  of  the  latter,  and  am  unable  to  discover  any  reasons  why 
I  should  change  my  opinion.  The  simple  facts  in  Sears  v.  Loy 
were,  that  the  guaranty,  which  was  made  before  the  goods  were 
delivered,  constituted  the  credit  given  to  the  principal  or  direct 
debtor.  Day.  The  goods  were  sold  on  the  faith  of  the  guaranty, 
which  was  the  real  and  only  consideration  for  the  guaranty,  that 
named  in  it  being  merely  nominal  and  false.  This  was  apparent 
from  the  writings  themselves,  the  note  and  guaranty,  when  read  in 
the  light  of  surrounding  facts  and  circumstances,  as  very  many  con- 
tracts must  be  in  order  to  their  true  understanding  and  applica- 
tion. It  was  so  apparent  as  to  render  mistake  or  misunderstanding 
as  to  the  true  consideration  quite  impossible ;  and  this  court,  not 
shutting  its  eyes  to  the  facts  thus  appearing,  as  in  justice  and  con- 
science it  could  not,  held,  notwithstanding  the  recital  of  the  nom- 
inal consideration  of  one  dollar,  that  the  defendant  must  not  only 
disprove  that,  but  the  other  consideration  which  also  appeared,  or 
he  could  not  be  discharged  from  the  obligation  of  his  promise. 
This  was  returning,  as  I  understand  it,  squarely  to  the  rule  laid 
down  in  Leonard  v.  Vredenburg,  and  which  is  supported  by  all 
other  decisions,  except  as  has  •  been  already  stated.  It  was  hold- 
ing that  the  actual  consideration,  which  was  different  from  that 
mentioned  in  the  guaranty,  nevertheless  appeared,  or  was  suffi- 
ciently expressed  on  the  face  of  the  writings  to  sustain  the  promise, 
even  after  the  consideration  mentioned  was  disproved  or  shown 
never  to  have  existed.  It  was  considering  the  making  and  deliv* 
sry  of  the  note  and  the  guaranty  as  one  original  and  entire 
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trmsaction ;  *^for/'  as  Chief  Justice  Ke:nt  says,  ^a  guaranty  of  a 
contract  implies,  ex  vi  temiiniy  that  it  was  a  concurrent  act,  and 
part  of  the  original  agreement^  The  note  and  guaranty  being> 
therefore,  regarded  in  law  as  but  one  instrument,  for  the  purpose  of 
giving  effect  to  and  enforcing  the  latter,  the  debt  or  consideration 
for  the  note  was  the  consideration  for  the  guaranty,  and  the  expres- 
sion of  such  consideration  in  the  note  was  an  expression  of  the 
same  in  the  guaranty,  sufficient  to  answer  the  requirement  of  the 
statute.  Upon  this  and  no  other  principle  could  we  have  decided 
as  we  did.  We  certainly  did  not  intend  to,  nor  did  we,  hold  that 
no  expression  in  writing,  either  general  or  special,  of  the  true  or 
actual  consideration  was  required.  It  was  upon  this  principle  that 
I  assented,  and  that,  in  fact,  we  all  agreed  to  the  decision.  I  have 
referred  to  this  class  of  cases  to  show,  what  would  seem  to  be  very 
clear,  that  the  strict  and  literal  interpretation  of  the  statute  which 
constitutes  the  sole  merit  of  the  rule  laid  down  in  Taylor  t.  Prait^ 
an  interpretation  which,  ignoring  the  spirit  of  the  statute  and 
sticking  to  the  letter,  sacrifices  the  most  important  rights  of  parties 
and  destroys  their  most  solemn  compacts  and  obligations  upon 
points  of  the  merest  technicality,  does  not  prevail  in  other  cases 
under  the  same  statute. 

And  the  experience  of  the  British  people,  as  shown  by  their  legia- 
lation,  is  certainly  not  well  calculated  to  encourage  a  belief  that 
these  innovations  upon  former  decisions  or  departures  from  long- 
settled  rules  of  construction  as  to  what  constitutes  a  sufficient 
expression  of  consideration  within  the  meaning  of  the  statute,  will 
be  productive  of  any  thing  but  disorder  and  mischief.  The  case  of 
Wain  V.  Warlters^  5  East,  10,  de<5ided  by  the  king^s  bench  in  1804, 
introduced,  as  is  well  known,  a  new  rule  of  construction  upon  this 
branch  of  the  statute  of  frauds  (29  Car.  II,  cap.  3,  s.  4).  Prior  to 
that  decision,  and  for  more  than  a  century  and  a  quarter  after  the 
passage  of  the  statute,  it  had  been  well  nnderstood  in  England  that 
the  consideration  for  the  special  promise  need  not  be  expressed  in 
the  writing.  Lord  Eldon,  whose  authority  in  the  law  was  certainly 
very  great,  speaking  of  that  case,  said :  "  Until  it  was  cited  some 
time  ago,  I  had  always  taken  the  law  to  be  clear,  that,  if  a  man 
agreed  in  writing  to  pay  the  debt  of  another,  it  was  not  necessary 
that  the  consideration  should  appear  on  the  face  of  the  writing. 
Oftrdom,  ex  parte,  15  Vesey,  286.  But  that  decision  changed  the 
rule,  so  that  it  became  necessary  that  the  consideration   should 
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appear  by  the  express  terms^  or  by  necessary  inference  from  the  terms 
of  the  writing.  This  was  the  most  important  and  only  great 
change  ever  effected  in  the  construction  of  this  clause  of  the  stat- 
ute. The  decision  was  quite  unsatisfactory  at  the  time,  and  failed 
to  receive  the  approbation  of  many  eminent  lawyers  and  judgeS; 
including  Lord  Eldon,  but  ultimately  became  the  settled  law  of 
England.  Now  the  sequel  of  this  great  change  has  been,  that,  after 
fifty  years'  experience  under  the  rule  thus  established  by  judicial 
interpretation,  the  English  nation  found  it  so  inconvenient,  oppres- 
sive and  unjust,  that  it  was  obliged  to  return  by  act  of  parliament 
to  the  old  rule  which  had  so  long  prevailed  before  that  decision  was 
made.  By  the  third  section  of  the  Mercantile  Law  Amendment  Act, 
1856  (19  &  20 Vict  c.  97),  it  was  enacted  that "  no  special  promise  to  be 
made  by  any  person  after  the  passing  of  this  act,  to  answer  for  the 
debt,  default  or  miscarriage  of  another  person,  being  in  writing,  and 
signed  by  the  party  to  be  charged  therewith,  or  some  other  person 
by  him  thereunto  lawfully  authorized,  shall  be  deemed  invalid  to 
support  an  action,  suit  or  other  proceeding  to  charge  the  person  by 
whom  such  promise  shall  have  b<*eu  made,  by  reason  only  that  the 
consideralio?i  far  such  jjrwnise  does  not  appear  in  tcriting  or  by  neceS" 
sary  inference  froni  a  written  document, ^^  Upon  this  subject  see  the 
very  lucid  opinion  of  Read,  J.,  in  Shively  v.  Black,  45  Penn.  St. 
347,  to  which  I  am  indebted  for  my  inforaiation  as  to  this  act  A 
parliament,  as  we  have  unfortunately  no  copy  of  the  British  statutes 
in  the  library  of  this  State.  Now  the  experience  of  the  English 
people  is  the  experience  of  the  American  peoj)le  in  mattera  of  this 
kind.  The  habits,  customs  and  wants  of  the  people  in  the  transac- 
tion of  business  and  the  carrying  on  of  trade  and  commerce,  are  the 
same  in  both  countries ;  and  what  has  been  found  to  be  a  stubborn, 
unjust  and  burdensome  rule  in  the  one  country,  will  be  found  the 
same  in  the  other.  In  view  of  those  facts,  the  question  arises,  ought 
the  courts  to  abandon  settled  points  and  overturn  long-established 
oonstmctions  for  the  sake  of  bringing  within  the  operation  of  a  rule 
acknowledged  to  be  mischievous,  a  large  class  of  cases  which  other- 
wise are  clearly  not  affected  by  it  ?  The  answer  to  this  question 
would  seem  to  be  very  plain.  Let  the  courts  stand  by  the  law 
M  already  expounded.  Let  them  not  enhance  the  mischief,  noi 
strike  down  the  rights  or  remedies  of  parties,  by  the  introduction 
of  new  rules  of  construction,  but  rather  trust  to  the  wisdom  and 
experience  of  the  many  great  masters  of  the  law,  who  in  times  pas^ 
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have  80  often  considered  and  determined  the  'Very  same  questioua. 
And  when  to  these  considerations  the  yet  more  important  one  is 
added,  that  for  every  change  of  decision  in  the  way  of  extending 
the  operation  of  the  statute  to  contracts  not  before  within  it,  new 
sacrifices  must  be  made,  vested  rights  destroyed  and  honest  creditors 
defrauded  and  disappointed,  the  answer  becomes  still  more  clea'* 
and  imperative.  Stability  and  certainty  in  the  law  are  always  of 
the  first  importance.  They  are  more  especially  so  in  cases  arising 
under  the  statute  of  frauds  than  any  other.  There  is  no  stiitute  tlie 
provisions  of  which  enter  more  frequently  into  the  transactions  of 
trade  and  commerce.  It  is  a  matter  of  daily  and  hourly  interest 
that  they  should  be  remembered  and  attended  to.  Contracts  made 
with  reference  to  present  decisions  and  settled  expositions  are  always 
very  numerous.  One  decision  afterward  made,  changing  the  rule 
and  cutting  off"  one  contract,  sweeps  away  thousands.  Creditors 
are  left  to  mourn  their  losses,  and  to  complain  of  the  fickleness  of 
the  courts,  and,  as  they  think,  not  without  some  reason,  of  their 
injustice  too,  while  only  the  debtor  class,  persons  who  have  reaped 
all  the  benefits  of  the  contract,  or  enabled  others  to  do  so  on  the 
faith  of  their  promise,  but  are  now  willing  and  eager  to  escape  its 
burdens  and  repudiate  such  promise,  are  favored  by  or  rejoice  at 
the  doubts  and  uncertainty  which  are  thus  introduced.  The  effect 
of  such  decisions  is  to  corrupt  the  morals  of  the  people,  and  destroy 
confidence  in  and  respect  for  the  judiciary.  lla])pily  for  the  country 
the  number  of  such  decisions  is  not  large,  the  bad  example  of  Wai?^ 
V.  Warlters  having  been  seldom  followed;  and  when  it  has,  the 
error  has  in  general  been  very  soon  corrected.  I  find  in  a  note, 
2  Kent's  Com.  513, 11th  edition,  the  following  passage:  It  was  said 
in  the  last  century,  at  Westminster  Hall,  that  the  statute  of  frauds 
of  29  Car.  II  had  not  been  explained  at  a  less  expense  than  one 
hundred  thousand  pounds  sterling.  I  should  suppose,  from  the 
numerous  questions  and  decisions  which  have  since  arisen  upon  it, 
that  we  might  put  down  the  sura  at  one  million  and  upwards.'* 
The  losses  consequent  upon  the  decision  of  Wain  v.  Warllera  no 
doubt  exceeded  all  othera  put  together.  It  is  certainly  not  wonder- 
ful that  Lord  Campbell,  speaking  of  the  statute,  should  have  said: 
**  I  shall  rejoice  when  it  is  gone.  In  my  opinion  it  does  much  more 
harm  than  good.  It  promotes  fraud  rather  than  prevents  it,  and 
introduces  distinctions  which,  I  must  confess,  are  not  productive  of 
iustice."     }fann?i  v.  WaUiX  6  E.  &  B.  736  (88  E.  0.  L.  726).     And 
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Btill  the  question  recurs^  shall  we  increase  the  uncertainty  and  aggra- 
vate the  mischief  by  further  changes  of  judicial  interpretation  ?  Shall 
we  attempt  to  put  out  the  fire  by  adding  fuel  to  it?  If  the  object 
is  to  make  the  statute  so  grievous  and  unbecarable  as  to  secure  its 
repeal,  that  may  constitute  some  apology  for  this  course  of  decision. 
But,  nothwithstanding  what  Lord  Campbell  says,  the  statute,  with 
all  its  eyils,  has  no  doubt  produced  much  good,  and  if  steadily  and 
uniformly  administered,  according  to  some  well-defined  and  estab- 
lished principles,  may  be  made  permanently  beneficial.  And  thai 
there  are,  and  for  nearly  half  a  century  past  have  been,  such  well- 
defined  and  established  principles  upon  whicli  the  rights  of  parties 
may  be  safely  rested,  will,  I  think,  clearly  appear,  if  one  will  take 
the  trouble  to  examine  the  cases  which  have  been  adjudged  during 
that  time.  I  know  it  has  sometimes  been  said,  and  the  supposition 
sometimes  prevails,  that  there  exists  the  utmost  confusion  and  con< 
flict  among  the  authorities,  and  that  nothing  has  ever  been  settled. 
Nothing,  in  my  judgment,  can  be  more  untrue  or  unfounded.  Ob- 
servations of  this  kind  will  generally  be  found  in  those  cases  of 
recent  date  in  which  courts  or  judges,  not  satisfied  with  the  previous 
course  of  decision,  attempt  to  establish  some  new  rule  or  interpret 
tation  of  their  own.  One  would  infer,  from  examining  some  of 
these  cases  and  from  the  tenor  of  remark  found  in  them,  that  the 
statute  of  frauds  is  a  sort  of  free  common  in  the  law,  into  which 
all  who  come  may  theorize  and  speculate  at  pleasure,  and  in  which 
the  object  of  all  pursuit  is  to  show  by  what  new  and  ingenious 
urns  and  devices  the  heels  of  unlucky  creditors  may  be  tripped  up, 
and  faithless  debtors  let  out  from  the  discharge  of  their  honest  obli- 
gations. In  such  cases,  fortunately  few  in  number,  and  themselves 
constituting  the  only  exceptions  to  generally  well-established  rules, 
the  struggle  seems  to  be  to  show  to  what  new  and  unheard-of 
purposes  of  destruction  the  statute  may  by  possibility  be  applied, 
The  disastrous  consequences  to  creditors  who  have  acted  on  the 
faith  of  previous  decisions,  and  the  respect  due  to  those  decisions, 
are  nothing,  if  this  object  can  be  accomplished.  For  the  good 
name  of  the  law,  as  well  as  of  the  courts,  it  would  seem  time  that 
these  unfounded  statements  were  contradicted.  It  is  no  doubt  true, 
m  the  great  multitude  of  cases  which  have  arisen  under  the  statute, 
that  there  have  been  some  vacillation  and  conflict  of  decision,  and 
occasionally  a  great  revolution  like  that  inaugurated  in  Waifi  v. 
Warlters ;  but,  notwithstanding  these,  I  think  it  may  be  safplv 
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affirmed  that,  for  the  last  forty  years  at  least,  thu  decisioiiB  have 
Iteen  as  uniform  and  harmonious,  both  in  England  and  in  this 
country,  as  upon  any  other  great  topic  of  the  law.  The  great  chan- 
nels of  authority  have  been  most  clearly  marked  and  defined,  so  that 
mistake,  with  respect  to  them,  seems  not  to  have  been  possible ;  and 
if  we  omit  some  differences  as  to  points  of  minor  interest  and 
consideration,  which  will  always  exist,  the  unanimity  of  opinion 
displayed  by  the  courts  has,  under  the  circumstances,  been  very 
remarkable.  If  we  take,  for  example,  the  three  propositions  laid 
down  by  Chief  Justice  Kent,  in  Leonard  v.  Vredenburg,  we  shall 
find  them  to  have  been  almost  always  and  everywhere  sustained. 
And  the  same  remark  is  true  with  respect  to  numerous  other  propo- 
sitions which  were  enunciated  about  or  before  that  time,  and  as  to 
the  same  and  other  branches  of  the  statute.  But  I  have  already 
dwelt  too  long  upon  this  interesting  subject,  and  must  hasten  to 
questions  more  directly  involved  in  the  present  litigation. 

I  have  said,  in  the  former  part  of  this  opinion,  that  contracts  oi 
the  kind  here  in  suit  were  expressly  excepted  from  the  operation  of 
the  decision  in  Taylor  v.  Pratt  This  appears  from  page  695  of  that 
report,  where  the  court  says :  "  It  is  useless  to  examine  the  cases  to 
which  we  have  been  referred,  arising  on  blank  indorsements  of 
promissory  notes,  as  they  bear  7W  analogy  to  the  question  now  before 
us,  which  is  confined  to  the  point  of  the  suflficiency  of  the  written 
undertaking  of  the  plaintiflfs  in  error."  This  shows  that  the  atten- 
tion of  the  court  was  drawn  to  this  class  of  cases,  with  respect  to 
which  there  was  no  intention  to  trench  upon  former  decisions.  The 
name  in  this  case  was  written  upon  the  back  of  a  note  not  nego- 
tiable. There  is,  therefore,  no  question  as  to  the  defendants  not 
having  incurred  the  liability  of  indorsers.  There  can  be  no  such 
thing  as  an  indorsement  of  such  a  note.  They  are  liable,  therefore, 
if  at  all,  either  as  original  promisors  with  the  maker,  or  as  guaran- 
tors of  the  payment  The  complaint  proceeds  on  the  theory  that 
they  were  original  promisors,  and  the  court  instructed  the  jury  that 
they  were  liable  in  that  character,  and  not  as  indorsers  or  guaran- 
tors,  if  the  jury  should  find  that  the  name  was  written  with  inten- 
tion to  give  the  contract  original  validity  or  security.  This  instruc- 
tion was,  in  my  judgment,  precisely  correct ;  and  this  being  so,  there 
arises  of  course  no  question  under  the  statute  of  frauda^  It  was  but 
the  ordinary  case  of  suretyship  constituting  the  basis  of  the  credit 
originally  given.     I  do  not  know  but  there  may  be  some  persons 
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who  can  satisfy  themselTes  that  contracts  so  signed  are  within  the 
statnte  of  frauds,  and  void  for  want  of  a  memorandam  expressing 
the  consideration.  I  hare  already  said  enough  upon  that  subject  to 
show  that,  in  Naew  of  past  decisions  by  which  such  contracts  bare 
be<;n  invariably  upheld,  I  could  not  assent  to  conclusion.  I  am 
opposed,  in  any  and  every  case  where  the  contract  has  heretofore 
been  sustained  by  a  respectable  line  of  decisions,  to  bringing  it  for 
the  first  time  within  the  ban  of  the  statute.  I  should  be  especially 
opposed  to  it  in  this  case,  where  the  decisions  heretofore  have  been 
very  numerous,  and  the  whole  weight  of  authority  and  undivided 
opinion  of  the  courts  have  been  that  they  are  valid.  Some  of  my 
rrasons  for  this  opposition  have  already  been  pointed  out  A  sense 
ol  duty  requires  me  to  decide  the  law  as  I  find  it  to  be,  and  not  as 
I,  perhaps,  would  have  it  Uniformity  of  decision  in  matters  of  this 
nature  in  the  courts  of  the  various  States,  is  greally  to  be  desired. 
The  greatest  evil  or  burden  which  the  trade  and  commerce  of  this 
country  are  at  the  present  day  required  to  encounter,  grows  out  of 
such  conflicts.  Contracts  of  the  kind  are  often  made  in  one  State, 
when  performance  is  to  talce  place  in  another,  or  when  suit  to 
enforce  them  must  be  brought  in  the  courts  of  another.  By  the 
decisions  in  the  State  whore  made  they  are  valid,  but  by  those  in 
the  other  State  they  may  not  be.  It  has  been  held  that  the  contract 
di)es  not  carry  with  it  to  another  State  the  construction  of  the 
statute  given  by  the  courts  of  the  State  where  it  is  made.  Injustice 
and  loss  are,  therefore,  the  inevitable  result  in  such  cases. 

Again,  it  may  be  said  that  the  position  of  the  signature  on  the 
back  of  the  note  Is  inconsistent  with  the  supposition  that  the 
defendants  intended  to  make  themselves  liable  as  joint  makers.  It 
is  very  clear  that  they  did  not  intend  to  make  themselves  liable  as 
indorsers,  for  that  they  could  not  do.  They  must  then  have 
intended  to  assume  the  liability  of  makers  or  guarantors,  or  else  no 
liability  at  all  was  intended.  The  latter  supposition  is  so  incon- 
sistent with  reason  and  justice,  and  contrary  to  what  appears  fix>m 
the  instrument  itself,  that  it  cannot  be  entertained  for  a  moment 
The  defendants  clearly  intended  to  bind  themselves  for  the  payment 
of  the  note.  The  name  upon  the  back  was  written  for  that  purpose. 
They  so  intended  it,  and  the  plaintiff  accepted  it  for  the  same  pur- 
pose, and  parted  with  his  property  on  the  faith  of  it  To  give  effect 
to  snch  obligation,  the  construction  must  be  that  it  was  a  joint 
promise  or  a  guaranty.  In  the  one  case  the  defendants  were 
Vol.  VII.  —  9 
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•aretiefl,  striotly  so  called,  and  in  the  other,  guarantors.  The 
difference  between  the  two,  as  regards  the  nature  and  extent  of 
the  obligation,  is  very  slight,  if,  indeed,  there  exist  any  at  all.  In 
Lequeer  v.  Prosser^  1  Hill,  256,  it  was  held  that  the  liability  was  the 
very  same ;  but  other  courts  have  made  some  distinction.  Both  are 
bound  absolutely  for  the  payment  of  the  debt,  and  what  will  dis- 
charge a  surety  will  in  general  discharge  a  guarantor,  and  vice  nersa* 
And  accordingly  we  find  that  the  courts  have  sometimes  held  that 
persons  thus  obligated  may  be  charged  as  joint  promisors,  or  guar* 
an  tors,  at  the  option  of  the  payee.  In  case  the  payee  choose  the 
latter,  then  it  has  been  held  that  he  may  write  out  a  guaranty  over 
the  signature,  and  upon  that  bring  suit  For  cases  of  this  kind« 
reference  may  be  had  to  Hopkins  v.  Richardsony  9  Grat  494,  and 
eases  there  cited.  See  also  Ford  v.  Miichelly  15  Wis.  308.  But  to 
this  class  of  cases  there  also  exists,  to  my  mind,  a  considerable 
'objection,  growing  out  of  the  statute  of  frauds,  which  in  many  of 
them  seems  to  have  been  overlooked.  That  objection  is  very  clearly 
pointed  out  in  the  opinion  of  Mr.  Justice  Bell,  in  Hodgkina  v. 
Bandy  1  N.  H.  284.  But  by  far  the  larger  number  of  oases  hold  to 
the  rule  laid  down  by  the  circuit  judge  in  this  case,  and  to  that  I 
most  fully  assent.  The  rule  of  those  cases  is,  that  the  instrLmenti 
by  its  very  terms  and  mode  of  execution,  imports  a  joint  promise 
or  making.  The  presumption  of  the  law  is,  that  it  was  all  one 
transaction,  and  that  the  signature  upon  the  back  was  put  there  to 
give  original  validity  and  security  to  the  contract.  The  court  looks 
at  the  instrument,  and,  without  proof  of  any  other  fact  or  circum- 
stance whatever,  pnmou  noes  such  to  be  the  effect  of  it — that  the 
party  so  signing  it  is  a  joint  promisor,  and  the  burden  of  proving 
that  he  is  not,  or  that  such  was  not  the  nature  of  the  transaction, 
lies  upon  him.  He  may  discharge  himself  in  the  same  manner  and 
by  tl)e  same  means  as  any  other  promisor,  but  not  otherwise;  he 
may  show  a  failure  of  consideration  to  charge  him  as  maker,  which 
he  does  do  when  he  shows  that  his  name  was  not  written  originally 
upon  the  not^,  or  at  the  time  it  was  maile  and  delivered.  The  con- 
sideration of  the  note  is  not  then  the  consideration  for  his  promise, 
and  he  is  not  liable  as  maker.  Upon  a  new  or  different  consideration 
arising  after  the  execution  and  delivery  of  a  non-negotiable  note,  he 
can  be  charged  only  as  guarantor,  or  possibly  as  a  second  maker,  as 
many  authorities  hold.  The  maxim  ut  res  magie  vaieai  qtiam 
pereai  may  be  a  very  old  one,  but  I  think  it  is  nevertheless  a  good 
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It  is  H  maxim  expressive  of  one  great  object  regarded  bj 
ooarts  io  the  oonstmction  of  coutracts,  namely,  the  preservation  of 
the  contract  itself.  3  Hill,  235.  We  mast  construe  the  words  of 
the  instrument,  if  possible,  ut  res  fnagisvaUai  quam  pereaL  Grosb, 
J.,  10  East,  428.  It  is  upon  this  maxim  or  rule  of  construction  that 
the  courts  have  always  held  contracts  thus  executed  valid  and  obli- 
gatory. There  is  no  case  to  be  found,  I  am  quite  sure  not  one,  in 
which  they  have  not  been  so  held.  Professor  Parsons,  iu  his  m(»st 
valuable  work  on  Notes  and  Bills,  in  the  chapter  entitled  ^Hlf 
Guaranty  and  other  Collateral  Agreements"  vol.  2,  pages  117  et 
9efj,f  has  collected  the  decisions,  I  should  say,  by  estimation,  to  the 
Dumber  of  one  hundred  or  more,  by  the  courts  of  nearly  every 
State,  and  also  of  England,  in  all  of  which  such  contracts  have  been 
sustained.  Indeed,  the  rules  by  which  they  are  governed  have  been 
90  long  and  well  established  as  to  become  elementary  in  our  law, 
and  no  other  reference  is  required  than  to  this  or  any  other  standard 
i'lementary  work  treating  of  the  subject  Under  these  circum- 
stances  I  cannot  doubt  as  to  my  conclusion.  I  must  sustain  the 
contract  as  iu  terms  suflScient  to  charge  the  defendants.  *^  Wh^nf** 
SAJ9  Chief  Judge  Gomstook,  in  the  opinion  above  refeired  :0| 
''  the  mics  laid  down  by  the  courts  become  the  laws  which  sustain 
titles  and  contracts,  they  are,  in  general,  to  be  sacredly  adhered  to ; 
but  when  they  can  be  used  only  as  instruments  of  destruction, 
vrror  ceases  to  be  sacred,  and  principle  and  truth  ought  to  be 
re-asserted."  I  must  adhere  to  the  rules  heretofore  laid  down,  and 
cannot  vote  for  any  new  ones  which  shall  become  mere  new  **  instru- 
ments of  destruction." 

A  late  case  in  the  court  of  appeals,  which  has  come  to  hand  since 
ihe  above  was  written,  fully  sustains  the  conclusion  at  which  I  have 
arrived,  and  shows  that  the  decision  in  Brewster  v.  Silence  is  not 
understood  by  that  court  as  having  changed  the  rules  of  law  in  cases 
of  this  nature.     Ricfiards  v.  Warrhig,  1  Keyes,  576. 

Of  the  other  questions  in  this  case  I  shall  only  say,  in  general, 
that  we  all  agreed  in  consultation  that  there  was  no  error  for  which 
the  judgment  below  should  be  reversed.  The  propositions  of  law 
were  fairly  and  properly  given  to  the  jury,  and  their  verdict  \a  not 
nnsustained  by  evidence.    I  think  the  judgment  should  be  affirmed. 

Cole,  J.  While  I  should  adhere  to  the  decision  of  Taylor  v. 
Pratt,  in  a  case  presenting  the  same  facts  as  that  case  tliti.  vet  I  am 
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unwilling,  in  yiew  of  many  of  our  previous  decisions  and  the 
authorities  elsewhere,  to  extend  the  principle  there  laid  down  to 
new  cases.  In  Taylor  v.  Pratl  the  defendants  guarantied  the  pay- 
ment of  a  negotiable  promissory  note,  executing  the  guaranty  at  the 
time  the  note  was  given.  Here  the  firm  placed  its  partnership 
name  in  blank  upon  the  back  of  a  note  not  negotiable,  when  it  was 
executed  and  delivei'ed  to  the  payee.  The  intention  in  thus  placing 
the  firm  name  upon  the  note  undoubtedly  was  to  give  the  contract 
additional  credit  and  security.  Now,  it  may  be  that  the  principle 
of  Taylor  v,  PratU  if  inflexibly  adhered  to  and  applied,  would 
render  this  blank  signature  of  no  effect.  So  I  think  it  would  the 
contract  of  indorsement  sustained  in  Cady  v.  ShepJiard  and  that 
class  of  cases.  These  contracts  would  all  be  within  the  statute  of 
frauds  according  to  the  reasoning  of  Mr.  Justice  Crawford.  I  am, 
therefore,  unwilling  to  contribute  to  any  uncertainty  in  the  law  by 
extending  the  decision  of  Taylor  v.  Pratt  to  new  cases.  Conse- 
quently I  feel  bound  to  hold,  with  the  chief  justice,  that  the  contract 
in  the  present  case  is  not  within  the  statute,  but  that  upon  the 
uuthoTities  the  defendants  are  liable  as  joint  promisors  with  tha 
maker  of  the  note. 

Paine,  J.,  dissented. 

Judgment  affirmed. 

Note. —The  statute  of  Wlaoonain  (R.  S^  1656,  f  %  oh.  107)  provtdee  as  foUows :  **  In 
the  following  cases  every  agreement  shall  be  void,  unless  such  agreement,  or  some 
note  or  memorandum  thereof,  expressing  the  oonsideration,  be  In  writing,  and  sub- 
scribed by  the  party  charged  therewith.  *  *  *  2.  Every  special  promise  to  answer 
for  the  debt,  default  or  miscarriage  of  another  person.**  In  New  York  the  note  or 
memorandum  need  not  now  express  the  consideration.  Laws  166%  ch.  464.  So  that 
Brewtter  v.  Sflence  Is  no  longer  an  authority  thereto,  where  a  similar  guaranty  Is  made 
since  the  passage  of  the  above  act. 

In  TaUUyr  v.  Prait,  cited  in  the  above  opinions,  Taylor  was  the  signet  of  a  guaranty 
Indorsed  upon  a  negotiable  promissory  note,  and  whl jh  read  as  follows :  "  We  hereby 
guarantee  the  payment  of  the  within  note." 

The  facts  in  Rkihard  v.  Warring^  39  Barb.  42,  were  similar  to  those  in  the  principal 
cane,  and  the  same  conclusion  was  reached.  The  opinion  was  affirmed  on  appeal  (1 
Keyes,  576),  but  the  court  expressed  the  opinion  that  the  indorser  could  be  treated 
either  as  Joint  maker  or  guarantor.  Crtjmwell  v.  HevHtU  40  N.  Y.  481,  was  decided  on 
the  authority  of  the  last  cited  case,  but  the  cases  were  not  identical,  as  In  the  latter 
case  it  was  the  payee  of  the  note  who  wrote  his  name  across  the  back,  and,  as  appean» 
the  note  was  accepted  by  the  transferree  solely  upon  the  authority  of  the  Indorser. 
See  to  the  same  effect,  as  the  principal  case,  Jondyn  v.  Ame$^  8  Mass.  874 ;  Sumner  ▼. 
Gftiy,  4  Pick.  811 ;  Bryant  v.  Rwtman^  7  Cush.  113 ;  Qriswofd  v.  SZocutn,  10  Barb.  40S 
CodUy  V.  Lawrence^  4  Mart.  (La.)  639. 

The  distinction  made  between  the  character  of  indorsements  by  a  third  party  ol 
Mgotiable  and  non-negotiable  paper  was  strongly  denied  by  PAimD,  J.,  in  his  dliseot- 
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taS  Ofitnloii,  and  was  also  disapproved  of  by  BocKxa,  In  BaU  ▼.  Neweomb^  8  Hill, 
by  Bmott,  J^  in  Waiertfuiry  v.  Lincoln^  16  How.  (N.  T.)  8S9,  and  by  Pratt,  Jh  in  M/Mb  ▼• 
AroicM,  «  Baifk.  »6;  end  wai  ezpreetly  repndialed  In  Parktm ▼•  GoOin,  11  Ooaii.  SUl 
This  dlsttncUon  has  not  been  made  In  meet  of  the  States. 

For  the  liability  of  one  not  a  party,  wbo  writes  bis  name  on  the  back  of  a  aeirotlable 
uoto,  see  the  note  to  Jona  ▼;  Qoodwln,  on  page  47&,  vol.  t.  Am.  Bep. 

The  Indorsements  of  negotiable  paper  are  exceptions  to  tlie  operation  of  the  fourth 
Motion  of  the  statute  of  frauds,  as  tbelr  validity  and  construction  depend  upon  tbe 
law  merehant.   Tbroop's  "  Validity  of  Verb.  Agree.,"  J60,  and  cases. 

Guaranties  and  such  indorsements  as  In  the  principal  case  are  presumed  to  be  based 
upon  the  same  consideration  as  the  note,  when  the  making  of  the  note  and  guaranty 
are  stmuHaneous.  BrieHford  v.  Oibbs,  8 Gush.  154 ;  CkMnum  ▼.  AverOL, 80 Me.8H);  SiiMmi 
▼.  Steele^  86  N.  H.  78;  Klein ▼.  Oumier,  U  111.  287 ;  CampbeU  ▼.  Knapp^  16  Pa. St.  87.  And, 
the  undertakings  being  joint,  the  esse  Is  out  of  the  statute  of  frauds,  notwithstanding 
that  the  consideration  moved  directly  from  the  promisee  to  one  of  the  promlaors. 
OiUm  ▼.  BUmthanU  16  Mich.  908.— Rsp. 
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Bmkoai  earporaHaM'-rugligenee  —  UabUUy  far  properiif  duitaped  bg  fin 

firom  iparks — proximate  and  remote  damagee. 

Where  a  fire,  caused  by  sparks  from  the  engine  used  by  a  railway  company,  is 
eommimicated  to  the  lands  of  an  adjoining  owner  by  means  of  dry  grass,, 
weeds  and  bnshes  allowed  to  accnmulate  along  the  line  of  the  track,  hdd^ 
1.  That  in  an  action  to  recover  damages  for  property  so  destroyed,  the  qaes- 
tion  whether  the  company  were  guilty  of  negligence  in  allowing  combuBti> 
hie  matter  to  accumulate  upon  their  land  was  properly  left  to  the  jury. 
8.  Tliat  the  failure  of  the  plaintiff  to  remove  the  dry  grass  or  stubble  fronr 
his  own  land,  in  order  to  avoid  anticipated  danger  from  fire  caused  by  the* 
default  or  misconduct  of  the  defendants,  was  not  negligence  on  his  part,  or 
the  omission  of  any  duty  which  the  law  imposes ;  and  that  the  suhmisslon 
of  this  question  to  the  jury  was  not  error  as  against  the  defendants.  8.  That 
the  fact  that  natoral  agencies,  as  high  winds  or  drought,  contrihuted  tc 
cause  the  injury,  or  that  the  property  destroyed  was  at  a  distance  from  the 
place  where  the  firo  originated,  does  not  affect  the  question  as  to  the  liahility 
of  the  company,  or  ronder  the  firo  the  remote  and  not  the  ptoximate  eaua 
of  th«  li^ary  done  to  the  plaintiit    (See  note,  jx  80.) 

ACTIOK*  to  recover  damages  for  the  destruction  of  hay,  stnw, 
sheds,  stable,  etc.,  by  a  fire,  originating  in  the  alleged  negligence  of 
the  Chicago  and  Korth-westem  Bailway  Company. 
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The  &ot8  are  as  follows :  On  the  9th  day  of  November  a  fire 
oommunicated  by  sparks  from  the  defendant's  engine,  to  dry  grass, 
weeds,  etc.,  which  had  been  allowed  to  accamnlate  on  a  strip  of  land 
occupied  by  the  company,  and  extending  some  fifty  feet  on  either 
side  of  the  track.  A  strong  wind  blowing  at  the  time,  and  the  grass 
being  very  dry,  the  fire  spread  over  the  adjoining  meadow  and  pas- 
ture land  of  the  plaintifi^,  until  it  reached  and  destroyed  certain 
sheds,  haystacks,  stables,  etc.,  situated  about  one  hundred  rods  firom 
where  the  fire  originated. 

Verdict  and  judgment  for  plaintiff — defendant  appeals. 

Pease  <6  RugeVy  for  api)ellants,  contended  that  by  the  common 
law  of  England  the  action  was  not  maintainable ;  and  that  the 
common  law  of  England  being  a  part  of  the  common  law  of  Wis- 
consin, the  action  cannot  be  maintained  here  in  the  absence  of  any 
statute  on  the  subject  Lansing  v.  Stoney  37  Barb.  18 ;  Oobum  v. 
Harvetf,  18  Wis.  147 ;  Ryan  v.  A  /?.  Co.,  35  N.  Y.  215-271 ;  Sedgw. 
on  Stat,  and  Com.  Law,  16,  17.  That  it  was  the  duty  of  the  plain- 
tiff to  have  guarded  against  the  impossibility  of  fire,  by  ploughing 
a  strip  of  his  land  adjoining  defendant's  road.  Henry  v.  R.  R.  Co. 
80  Vt  e38 ;  Narris  v.  Railroad  Co,,  28  id.  99 ;  HorUman  v.  /?.  ft. 
Co.,  18  B.  Men.  218.  That  by  omitting  to  do  this,  plaintiff  was 
guilty  of  contributory  negligence.  M.  dt  W.  R,  R.  v.  McConnell,  27 
Ga.  481  (26  U.  S.  Dig.  "  Railroad/'  note  4) ;  Carson  v.  R.  R.  Co.y  8 
Gray,  423 ;  Barry  v.  Lowelly  8  Allen,  1293 ;  Fitchburg  R.  R.  Co.  v. 
B.  <§  M.  R.  R.y  3  Cush.  88 ;  Cooley's  Const.  Lim.  384,  543.  That 
the  damages  were  too  remote  for  a  recovery.  Ryan  v,  R.  R,  Co.y  3.^ 
N.  Y.  210;  Hooksett  v.  Concord  R.  /?.,  38  N.  H.  242 ;  Henry  v.  R. 
R.  Co.,  30  Vt.  038;  Fitzsiinons  v.  higlis,  5  Taunt.  534;  Knight  v. 
Wilcoxy  14  N.  Y.  413 ;  Ashley  v.  Harrison^  1  Esp.  48 ;  Ward  v. 
Weeks,  7  Bing.  211 ;  Lokery.  Datnon,  17  Pick.  284 ;  MoU  v.  R.  R.  Co., 
1  Eob.  (N.  Y.)  586,  593,  594;  Banky.  Bank,  17  Mass.  5,  29-32, 
That  questions  of  negligence  had  been  improperly  submitted  to  the 
jury. 

WiHiajAs  A  SaJsy  for  respondent,  contended  that  the  question  of 
the  defendant's  negligence  was  properly  left  to  the  jury.  lUinou 
Central  R.  R.  Co.  v.  MillSy  42  111.  407;  Bass  v.  C.  B.  A  Q.  R.  R.  Co,, 
28  id.  18 ;  Ohio  dk  M.  R.  R.  v.  Shanefelty  47  id.  497.  That  tht 
damages  were  proximate  and  not  remote.    Tliomas  v.  Winchester^  2 
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8eU.408;  Field  r.  Railroad,  32  N.  T.  339;  Scoit  r.  Shepherd,  % 
WvL  Blacks.  893. 

Dixon,  0.  J.  All  the  aathorities  agree  that  the  presenoe  of  dry 
glass  and  other  inflammable  material  upon  the  wa;  of  railroad, 
nffered  to  remain  there  by  the  company  without  caube,  is  a  fact 
fiom  which  the  jury  may  find  negligence  against  the  company. 
The  cases  in  Illinois  cited  and  relied  upon  by  counsel  for  the  defend- 
ant hold  this.  They  hold  that  it  is  proper  evidence  for  the  jury, 
who  may  find  negligence  from  it,  although  it  is  not  negligence  per 
M.  Railroad  Co.  t.  ShanefeUy  47  lU.  497 ;  Illinois  Central  Bail* 
road  Co.  t.  iVtinn,  51  id.  78 ;  Railroad  Co.  t.  MillSf  42  id.  407 ;  Bass 
V.  Railroad  Co.,  28  id.  9.  The  court  below  ruled  in  the  same  way, 
and  left  it  for  the  jury  to  say  whether  the  suffering  of  the  combus- 
tible material  to  accumulate  upon  the  right  of  way  and  sides  of  the 
track,  or  the  iEailure  to  remoye  the  same,  if  the  jury  so  found,  was 
or  was  not,  under  the  circumstances,  negligence  on  the  part  of  the 
company.  No  fault  can  be  found  with  the  instructions  in  this 
respect ;  and  the  next  question  is  as  to  the  charge  of  the  court,  and 
its  refusal  to  chai*ge,  respecting  the  alleged  negligence  of  the  plain- 
tiff  contributing,  as  it  is  said,  to  the  loss  or  damage  complained  of. 
This  is  the  leading  and  most  important  question  in  the  case.  It  is 
a  q  estion  upon  which  there  is  some  conflict  of  authority. 

The  facts  were,  that  the  plaintiff  had  permitted  the  weeds,  grass 
ai.d  stubble  to  remain  upon  his  own  land  immediately  adjoining 
the  railway  of  the  defendant.  They  were  dry  and  combustible,  the 
same  as  the  weeds  and  grass  upon  the  right  of  way,  though  less  in 
quantity,  because  within  the  right  of  way  no  mowing  had  ever  been 
done,  and  the  growth  was  more  luxurious  and  heavy.  The  plain- 
tiff had  not  cut  and  removed  the  grass  and  weeds  from  his  own 
land,  nor  plowed  in  and  removed  the  stubble,  so  as  to  prevent  the 
spread  of  fire  in  case  the  same  should  be  communicated  to  the  dry 
grass  and  weeds  upon  the  railroad,  from  the  engines  operated  by  the 
defendant  The  grass,  weeds  and  stubble  upon  the  plaintiff's  land, 
together  with  the  wind,  which  was  blowing  pretty  strongly  in  that 
direction,  served  to  carry  the  fire  to  the  stacks,  buildings  and  othez 
property  of  the  plaintiff,  which  were  destroyed  by  it,  and  which 
were  situated  some  distance  from  the  railroad.  The  fire  originated 
within  the  line  of  the  railroad,  and  near  the  track,  upon  the  land 
of  the  defendant.    It  was  communicated  to  the  dry  grass  and  othHi 
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combustible  material  there,  by  coals  of  fire  dropped  from  an  engine 
of  the  defendant  passing  over  the  road.  The  evidence  tends  very 
clearly  to  establish  these  facts,  and  under  the  instructions  the  jury 
must  have  so  found.  The  plaintiff  is  a  farmer,  and,  in  the  particu- 
lars here  in  controversy,  conducted  his  farming  operations  the  same 
as  other  farmers  throughout  the  country.  It  is  not  the  custom 
anywhere  for  farmers  to  remove  the  grass  or  weeds  from  their  waste 
lands,  or  to  plough  in  or  remove  their  stubble,  in  order  to  prevent 
the  spread  of  fire  originating  from  such  causes. 

Upon  this  question,  as  upon  the  others,  the  court  charged  the 
jury  that  it  was  for  them  to  say  whether  the  plaintiff  was  guilty  of 
negligence,  and,  if  they  found  he  was,  that  then  he  could  not 
recover.  On  the  other  hand,  the  defendant  asked  an  instruction  to 
the  effect  that  it  was  negligence  j!?^  se  for  the  plaintiff  ♦'o  leave  the 
grass,  weeds  and  stubble  upon  his  own  land,  expos'- .  to  the  fire 
which  might  be  communicated  to  them  from  the  burning  grass  and 
weeds  on  the  defendant's  right  of  way,  and  that  for  this  reason  there 
could  be  no  recovery  on  the  part  of  the  plaintiff.  Tlie  court  refused 
to  give  the  instruction,  and,  I  think,  rightly.  The  charge  upon 
this  point,  as  well  as  upon  the  other,  was  quite  as  favorable  to  the 
defendant  as  the  law  will  permit,  and  even  more  so  than  some  of 
the  authorities  will  justify.  The  authorities  upon  this  point  are,  a» 
I  have  said,  somewhat  in  conflict.  The  two  cases  first  above  cited 
from  Illinois  hold  that  it  is  negligence  on  the  part  of  the  adjoin- 
ing land-owner  not  to  remove  the  dry  grass  and  combustible 
material  from  his  own  land  under  such  circumstances,  and  that 
he  cannot  recover  damages  where  the  loss  is  by  fire  thus  communi- 
cated. Those  decisions  were  by  a  divided  court,  by  two  only 
of  the  three  judges  composing  it  They  rest  npon  no  satisfactory 
grounds,  while  the  reasons  found  in  the  opinions  of  the  dissenting 
judge  are  very  strong  to  the  contrary.  Oppose!  to  these  are  the 
unanimous  decisions  of  the  courts  of  New  York,  and  of  the  English 
court  of  exchequer,  upon  the  identical  point.  Oook  v.  ChampUiln 
Transportation  Co.,  1  Denio,  91 ;  Vauglmn  v.  Taft  Vale  Railway 
Co.,  3  Hurl.  &  Norm.  743 ;  Same  v.  SavMy  5  id.  67t».  These  de- 
cisions, though  made  many  years  before  the  Illinois  cases  arose,  are 
not  referred  to  in  them.  The  last  was  the  same  case  on  appeal  in 
the  exchequer  chamber,  where,  although  the  judgment  was  reversed, 
it  wiis  upon  another  point  This  one  was  not  questioned,  but  wa^ 
affirnied,  as  will  be  seen  from  the  opinions  of  the  judges,  particn- 
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lariy  of  GocKBUBN,  G.  J.,  and  Willxb,  J.  The  reasoning  oi  those 
cases  isy  in  mj  judgment,  ananswerable.  I  do  not  see  that  I  can 
add  any  thing  to  it  They  show  that  the  doctrine  of  contiibutory 
negligence  is  wholly  in^plicable ;  that  no  man  is  to  be  charged 
with  negligence  because  he  nses  his  own  property  or  conducts  his 
own  affairs  as  other  people  do  theirs,  or  because  he  does  not  change 
or  abandon  such  use  and  modify  the  management  of  his  affairs,  so 
as  tc  accommodate  himself  to  the  negligent  habits  or  gross  miscon- 
daut  of  others,  and  in  order  that  such  others  may  escape  the  conse* 
quences  of  their  own  wrong,  and  continue  in  the  practioe  of  such 
negligence  or  misconduct.  In  other  words,  they  show  that  no  man 
is  to  be  depriyed  of  the  free,  ordinary  and  proper  use  of  his  own 
property  by  reason  of  the  negligent  use  which  his  neighbor  may 
make  of  his.  He  is  not  his  neighbor's  guardian  or  keeper,  and  not 
to  answer  for  his  neglect  The  case  put  by  the  court  of  New  York, 
of  the  owner  of  a  lot  who  builds  upon  it  in  close  proximity  to  the 
shop  of  a  smith,  is  an  apt  illustration.  Or  let  us  suppose  that  A 
and  B  are  proprietors  of  adjoining  lands.  A  has  a  dwelling-house, 
bams  and  other  buildings  upon  his,  and  cultiyates  some  ]X)rtion 
of  it  B  has  a  planing  mill,  or  other  similar  manufacturing  estab- 
liahmenty  upon  his,  near  the  line  of  A,  operated  by  steam.  B  is  a 
careless  man,  habitually  so,  and  suffers  shavings  and  other  inflam- 
mable mateiial  to  accumulate  about  his  mills  and  up  to  the  line  of 
A,  and  sc  near  to  the  fire  in  the  mill  that  the  same  is  liable  at  any 
time  to  be  ignited.  A  knows  this,  and  remonstrates  with  B,  but 
B  persists.  Upon  A's  land,  immediately  adjoining  the  premises 
of  B,  it  is  unavoidable,  in  the  ordinary  course  of  husbandry,  or  of 
A's  use  of  the  land,  that  there  should  be,  at  certain  seasons  of  the 
year,  unless  A  removes  them,  dry  grass  and  stubble,  which,  when 
set  fire  to,  will  endanger  his  dwelling-house  and  other  property  of  a 
combustible  nature,  especially  with  the  wind  blowing  in  a  particu- 
lar direction  at  the  time.  It  may  be  a  very  considerable  annual 
expense  and  trouble  to  A  to  remove  them.  It  may  require  consid- 
erable time  and  labor,  a  useless  expenditure  to  him,  diverting  bis 
attention  from  other  affairs  and  duties.  The  constant  watchiiig  to 
guard  against  the  carelessness  and  negligence  of  B  is  a  great  tax 
upon  his  time  and  patience.  The  question  is,  does  the  law  require 
this  of  him,  lest,  in  some  unguarded  moment,  the  fire  should  break 
out,  his  property  be  destroyed,  and  he  be  remediless  ?  If  the  law 
does  so  require,  if  it  imposes  on  him  the  duty  of  guarding  against 
Vol.  VII.— 10 
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B'8  negligenoe,  and  of  seeing  that  no  injury  shall  come  from  it»  or, 
if  it  does  come,  that  it  shall  be  his  fault  and  not  B's,  it  is  important 
to  know  upon  what  principle  it  is  that  the  burden  is  thus  shifted 
from  B  to  himselfl  I  Imow  of  no  such  principle,  and  doubt 
whether  any  court  could  be  found  deliberately  to  announce  or  affirm 
it  And  yet  such  is  the  result  of  holding  the  doctrine  of  contribu* 
tory  negligence  applicable  to  such  a  case.  A  is  compelled,  all  his 
life-time,  at  much  expense  and  trouble,  to  watch  and  guard  against 
the  negligence  of  B,  and  to  prevent  any  injuries  arising  from  it, 
and  for  what?  Simply  that  B  may  continue  to  indulge  in  such 
negligence  at  his  pleasure.  And  he  does  so  with  impunity.  The 
law  affords  no  redress  against  him.  If  th^  property  is  destroyed,  it 
is  because  of  the  combustible  material  on  A's  land,  which  carries 
the  fire,  and  which  is  A's  fault,  and  A  is  the  loser.  No  loss  can 
erer  possibly  overtake  him.  A  is  responsible  for  the  negligence, 
but  Hot  he  himself.  He  kindles  the  fire,  and  A  stands  guard  over 
it  He  sets  the  dangerous  element  in  motion,  and  uses  and  operates 
it  for  his  own  benefit  and  advantage,  negligently  as  he  pleases, 
while  A,  with  sleepless  vigilance,  sees  to  it  that  no  damage  is  done, 
or  if  there  is,  that  he  will  be  the  sufferer.  This  is  the  redudio  ad 
absurdum  of  applying  the  doctrine  of  contributory  negligence  in 
such  a  case.  And  it  is  absurd,  I  care  not  by  what  court  or  where 
applied. 

Now  the  case  of  a  railroad  company  is  like  the  case  of  an  indi* 
vidual.  Both  stand  on  the  same  footing  with  respect  to  their  rights 
and  liabilities.  Both  are  engaged  in  the  pursuit  of  a  lawftQ  busi- 
ness, and  are  alike  liable  for  damage  or  injury  caused  by  their  negli* 
gence  in  the  prosecution  of  it  Fire  is  an  agent  of  an  exceedingly 
dangerous  and  unruly  kind,  and,  though  applied  to  a  lawful  purpose, 
the  law  requires  the  utmost  care  in  the  use  of  all  reasonable  and 
proper  means  to  prevent  damage  to  the  property  of  third  persons. 
This  obligation  of  care,  the  want  of  which  constitutes  negligence 
according  to  the  circumstances,  is  imposed  upon  the  party  who  uses 
the  fire,  and  not  upon  those  persons  whose  property  is  exposed  to 
danger  by  reason  of  the  negligence  of  such  party.  Third  persons 
are  merely  passive,  and  have  the  right  to  remain  so,  using  and  enjoy- 
ing their  own  property  as  they  will  so  far  as  responsibility  for  the 
negligence  of  the  party  setting  the  unruly  and  destructive  agent  in 
motion  is  concerned.  If  he  is  negligent,  and  damage  ensues,  it  is 
his  fault  and  cannot  be  flieirs,  unless  they  contribute  to  it  by  some 
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unlawful  or  improper  act  But  the  use  of  their  own  property  as 
best  snits  their  own  convenience  and  purposes^  or  as  other  people 
oae  theirsi  is  not  unlawful  or  improper.  It  is  perfectly  lawful  and 
proper,  and  no  blame  can  attach  to  them.  He  cannot,  by  his  negli* 
genoe,  deprive  them  of  such  use,  or  say  to  them,  ''Do  this  or  that 
with  your  property,  or  I  will  destroy  it  by  the  negligent  and 
improper  use  of  my  fire/'  The  fault,  therefore,  in  both  a  legal  and 
moral  point  of  view,  is  with  him,  and  it  would  be  something  strange 
should  the  law  visit  all  the  consequences  of  it  upon  them.  The  law 
does  not  do  so,  and  it  is  an  utter  perversion  of  the  maxim  sie  utere 
iuo,  eic^  thus  to  apply  it  to  the  |)er8ons  whose  property  is  so 
destroyed  by  the  negligence  of  another.  It  is  changing  it  fVom 
**  So  use  your  own  as  not  to  injure  another's  property,"  to  '^  So  use 
your  own  that  another  shall  not  injure  your  property,"  by  his  care- 
lessness and  negligence.  It  would  be  a  very  great  burden  to  lay 
upon  all  the  fjEumers  and  proprietors  of  land  along  our  extensive 
lines  of  raUway,  were  it  to  be  held  that  they  are  bound  to  guard 
against  the  negligence  of  the  companies  in  this  way  —  that  the  law 
imposes  this  duty  upon  them.  Always  burdensome  and  difficult,  it 
would,  in  numerous  instances,  be  attended  with  great  expense  and 
trouble.  Changes  would  have  to  be  made  in  the  mode  of  use  and 
occupation,  and  sometimes  the  use  abandoned,  or  at  least  all  profit- 
able use.  Houses  and  buildings  would  have  to  be  removed,  and 
valuable  timber  cut  down  and  destroyed.  These  are,  in  general, 
very  combustible,  especially  at  particular  seasons  of  the  year.  The 
presence  of  these  along  or  near  the  line  of  the  railroad  would  be 
negligence  in  the  farmer  or  proprietor.  In  the  event  of  their  destruc- 
tion by  the  negligence  of  the  company,  he  would  be  remediless.  He 
must  remove  them,  therefore,  for  his  own  safety.  His  only  security 
consists  in  that  He  must  remove  every  thing  combustible  from 
his  own  land  in  order  that  the  company  may  leave  all  things  com- 
bustible on  its  laud  and  exposed  without  fear  of  loss  or  danger  to 
the  company  to  being  ignited  at  any  moment  by  the  fires  from  its 
own  engines.  If  this  duty  is  imposed  upon  the  farmers  and  other 
proprietors  of  adjoining  lands,  why  not  require  them  at  once  to  go  to 
the  railroad  and  remove  the  dry  grass  and  other  infiammable  material 
there  ?  There  is  the  origin  of  the  mischief,  and  there  the  place  to 
provide  securities  against  it  It  is  vastly  easier,  by  a  few  slight 
measi  res  and  a  slight  precaution,  to  prevent  the  conflagration  in 
the  first  place,  than  to  stay  its  ravages  when  it  has  once  begun,  par- 
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ticularly  if  the  wind  be  blowing  at  the  time,  as  it  generally  is  upon 
our  open  prairies.  With  comparatiyely  little  trouble  and  expense 
upon  the  road  itself,  a  little  labor  bestowed  for  that  purpose,  the 
mischief  might  be  remedied.  And  this  is  an  additional  reason  why 
the  burden  ought  not  to  be  shifted  from  the  company  upon  the  pro- 
prietor of  the  adjoining  land ;  although,  if  it  were  otherwise,  it  cer- 
tainly would  not  change  what  ought  to  be  the  clear  rule  of  law  upon 
the  subject 

And  the  following  cases  vrill  be  found  in  strict  harmony  with 
those  above  cited,  and  strongly  to  sustain  the  principles  there  laid 
down,  and  for  which  I  contend:  Martin  v.  Western  Union  Railroad 
Oo.y  23  Wis.  437 ;  Piggoit  v.  Eastern  Counties  R.  R.  Co.,  64  E.  0.  La 
228 ;  Smith  y.  London  and  Southwestern  R.  R.  Co.,  Law  Reports,  5 
C.  P.  98 ;  Vaughan  v.  Menlove,  7  0.  &  P.  626  [32  E.  C.  L.  613] ; 
Hewey  v.  Nourse,  64  Me.  266 ;  Turherville  v.  Stampe,  1  Ld«  RayuL 
264 ;  S.  C,  1  Salt  13 ;  Pantam  v.  Isham,  id.  19 ;  Field  t.  N.  Y.  C. 
R.  R.,  32  N.  Y.  339 ;  Bachelder  t.  Heagan,  18  Me.  32 ;  Barnard 
V.  Poor,  21  Pick.  378 ;  F^o  v.  Buffalo  and  State  Line  R.  R.  Co.,  22 
N.  Y.  209 ;  Fremantle  v.  The  London  and  Northwestern  R.  R.  Oo^ 
100  E.  C.  L.  88;  Hart  v.  Western  Railroad  Co.,  13  Meta  99;  Inger- 
soil  T.  Stochhridge  and  PUtsfield  R.  R.  Co.,  8  Allen,  438 ;  Perhy  ▼. 
Eastern  Railroad  Co.,  98  Mass.  414 ;  Hooksett  t.  Concord  Railroad, 
38  N.  H.  242 ;  McCready  v.  Railroad  Co.,  2  Strobh.  Law  R.  366 ;  Cfow- 
land  T.  Orand  Trunk  Railway  Co.,  42  Vt.  449  ;  1  Black.  Com.  131 ; 
Com.  Dig.  "  Action  for  Negligence  "  (A.  6). 

It  is  true  that  some  of  these  cases  arose  under  statutes  creating  a 
liability  on  the  part  of  railroad  companies,  but  that  does  not  affect 
the  principle.  Negligence  in  the  plaintiff,  contributing  to  the  loss, 
is  a  defense  to  an  action  under  the  statutes,  the  same  as  to  an  action 
at  common  law.    8  Allen,  440 ;  6  id.  87. 

And  the  other  objections  against  the  liability  of  the  company, 
that  the  fire  set  by  its  negligence  was  the  remote  and  not  the  proxi* 
mate  cause  of  the  injury  done  to  the  plaintiff,  because  his  property 
consumed  was  situated  from  sixty-five  to  one  hundred  rods  from  the 
place  where  the  fire  started,  and  because  there  was  a  strong  wind 
blowing  in  that  direction  at  the  time,  are,  in  my  opinion,  equally 
untenable.  The  same  objections  were  taken  in  several  of  the 
cases  above  cited,  and  overruled,  and  might  have  been  taken  in 
most  of  the  others,  if  they  had  been  considered  legitimate  grounds 
of  defense.     It  would  be  strange  indeed,  if  the  liability  of  a  party 


JUNE  TERM,  1870.  77 


Kellogg  T.  The  Chicago  and  North-westem  Bailwaj  Ca 

for  the  negligent  destruction  of  property  by  fire  were  to  depend 
upon  the  fact  whether  he  set  fire  at  once  to  the  property,  or  yhether 
he  set  fire  to  some  other  combustible  material  at  some  distance  from 
it,  but  communicating  with  it,  and  which,  it  was  apparent  at  the 
time,  would  ineyitably,  or  almost  inevitably,  lead  to  its  destruction. 
It  was  apparent  in  this  case,  almost  as  apparent  and  cei*tain  before  the 
fire  was  set,  that,  if  set  at  the  time  and  under  the  circumstances,  would 
prove  destructive  of  the  property  of  the  plaintiflf  or  of  others,  as  it  was 
afterward  that  it  Jiad  so  proved.  It  required  no  prophetic  vision  to 
gee  this.  It  was  a  matter  within  the  common  experience  of  mankind. 
There  were  the  '^  natural  and  ordinary  means  "  at  hand,  by  which  it 
must  prove  so  destructive.  13  Mete.  104.  Those  means  extended 
directly  and  continuously  from  the  place  where  the  burning  coals 
from  the  engine  first  touched  the  dry  grass  and  weeds  on  the  com- 
pany's road,  to  the  plaintiff's  stacks,  buildings  and  other  property. 
There  were  the  dry  grass,  weeds  and  stubble  communicating  with 
the  property,  and  the  wind  blowing  in  the  direction  of  it  And 
this  condition  of  things  had  existed  for  some  time,  and  had  been 
suffered  to  exist  by  the  company.  No  steps  had  been  taken  to 
remove  the  dry  grass  and  pther  inflammable  substances  from  the 
roads,  which,  if  they  had  been  removed,  would  have  prevented  the 
injury.  In  this  the  company  was  at  fault,  and  it  was  his  sole  fault, 
so  far  as  can  be  known,  that  the  injury  took  place.  It  may  be  that 
the  wind  did  not  always  blow,  or  in  the  same  direction ;  but  at  that 
season  of  the  ye^r  the  times  of  calm  were  the  exception.  The  wind 
was  liable  and  likely  to  blow,  and  greatly  to  enhance  the  danger,  at 
any  time.  The  company,  or  its  agents  and  employees,  knew  this, 
and  were  bound  to  increased  care  on  that  account.  And  the  argu- 
ment that  because  the  wind  blew  at  the  time,  or  because  the  same 
negligence  might  not  have  produced  the  injury  if  the  atmosphere 
had  been  calm,  therefore  the  company  is  not  liable,  is  certainly  a 
very  odd  way  of  reasoning  upon  such  a  subject.  The  argument  is 
neither  more  nor  less  than  this :  that  the  greater  the  tendency  and 
exposure  to  damage  from  negligence,  the  less  the  care  and  circum- 
spection required  by  law  to  guard  against  or  prevent  such  damage, 
In  other  words,  that  the  obligation  of  diligence  decreases  in  propor- 
tion as  the  necessity  for  its  exercise  increases.  The  company  may 
neglect  its  duty,  and  set  fires  and  destroy  property,  on  a  windy 
day  or  night  when  the  danger  is  increased,  and  it  shall  not  be  liable ; 
whereas,  if  it  do  the  same  thing  at  a  time  when  the  wind  is  not 
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blowing  and  the  danger  is  diminished,  it  shall  be  liable.  It  may 
be  ihat  this  mode  of  reasoning  merits  the  compliment  of  ingenoitj 
in  the  endeavor  to  avoid  the  liability  of  a  party  for  wrongs  oom* 
mitted  by  him,  bat  it  cleai'ly  cannot  be  sound.  The  aathorities  all 
repudiate  it,  and  it  requires  no  effort  of  one's  natural  sense  of  reasoL 
and  justice  to  do  so.  The  winds  and  the  dryness  and  combustibility 
of  the  substances  upon  the  surface  of  the  land  are  what  create  the 
danger,  and  impose  upon  the  company  the  obligation  of  care  and 
eircumspection  in  the  use  and  management  of  its  fire.  It  is  impos- 
sible to  separate  the  idea  of  such  obligation  or  duty  from  these 
natural  causes  or  agencies  from  which  it  arises.  If  the  materials 
on  the  surface  of  the  earth  never  became  dry  and  combustible,  and 
the  winds  never  blew,  the  obligation  would  never  have  existed.  It 
springs  from  these  natural  causes  and  agencies,  and  is  an  obligation 
to  guard  against  the  evil  effects  produced  by  them,  by  the  employ- 
ment of  reasonable  means  and  appliances  as  will  prevent  the  escape 
or  communication  of  the  fire.  To  say,  therefore,  that  the  obliga- 
tion ceases  to  exist,  or  that  the  party  using  the  fire  is  justified  in 
omitting  the  means  or  appliances  to  pi-event  its  escape  or  oommuni* 
eation,  because  of  the  presence  of  such  natural  causes  or  agencies, 
is  to  lose  sight  entirely  of  the  ground  upon  which  the  obligation 
rests.  The  argument,  if  it  proves  any  thing,  proves  that  there  exists 
no  obligation  or  duty  at  all  in  any  such  case.  It  disproves  itself  by 
proving  too  much. 

But  we  are  referred  to  the  case  of  Ryan  v.  Nwo  York  Central 
Railroad  Co.,  35  N.  Y.  210,  and  the  recent  one  in  the  supreme  court 
of  Pennsylvania,  The  Pennsylvania  Railroad  Co.  v.  Kerr,  4  Western 
Jurist,  254 ;  62  Penn.  St.  353  {S.  (7.,  1  Am.  Bep.  431),  as  having  a 
bearing  favorable  to  the  company  upon  the  qaestions  here  presented. 
The  facts  of  those  cases  so  entirely  distinguish  them  from  the  pres- 
ent, that  it  seems  hardly  necessary  to  comment  upon  them.  The 
point  decided  in  each  case  was,  that  when  fire  is  negligently  com- 
municated to  one  building,  and  it  destroyed,  and  subsequently 
another  distinct  and  separate  building  is  set  fire  to  and  destroyed 
by  sparks  from  that,  the  negligent  party  is  not  liable  in  damages 
for  the  destruction  of  the  latter  building.  In  those  cases  the  build- 
ings were  the  property  of  different  owners,  and  not  contiguous  to 
each  uther.  In  deciding  them,  the  courts  professed  to  act  on  the 
maxim  causa  proxima  non  remoia  spectaiur;  and,  in  the  last  one, 
the  court  lay:  "The  maxim,  however,  is  not  to  be  controlled  by 
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Hm»  or  distance,  but  by  the  suceeeeion  of  events.*^  The  point  was, 
(hat  the  burnings  were  distinct  and  separate^  a  series  of  eyenti  sno> 
oeeding  one  another.  In  the  present  case  there  was  bat  one  bnmin|^ 
one  oontinnons  conflagration  from  the  time  the  fire  was  set  on  the 
railroad  until  the  plaintiff's  property  was  destroyed.  The  combus- 
tible material  extended  and  the  ground  was  burned  over,  all  the  way 
from  the  railroad  to  the  plaintiff *s  property;  and  the  fire,  driyen 
by  the  wind,  was  carried  to  his  property  in  that  manner.  There 
was  no  distinct  or  separate  setting  fire  to,  or  burning  of,  the  stacks 
or  buildings,  and  then  a  communication  of  the  fire  by  sparks  throt'gh 
the  air  from  one  stack  or  building  to  another.  There  was  no  suc- 
cession of  eyents,  but  only  one  eyent 

The  fiurts  of  this  case  are  altogether  like  those  of  the  case  of 
Field  T.  JK  Y.  C.  R.  R*  0(k,  supra,  which  is  referred  to  approyingly 
in  Rffan  y.  JVl  F.  C.  R.  R.  Co.  It  was  not  the  intention  of  the 
court,  therefore,  in  the  latter  case,  to  oyerrule  the  former,  which, 
like  the  present^  is  clearly  distinguishable. 

But  the  doctrine  of  those  cases  has  not  receiyed  the  unanimous 
assent  of  the  courts.  It  is  directly  opposed  by  the  decisions  in 
Massachusetts  and  New  Hampshire  aboye  cited.  In  98  Mass.  414, 
the  case  was  where  fire  was  set  by  a  spark  from  an  engine  to  grass 
near  the  track,  and  spread  in  a  direct  line,  without  any  break,  across 
land  of  seyeral  different  proprietors,  and  a  highway,  to  the  wood- 
land of  the  plaintiff,  half  a  mile  distant  from  the  railroad,  and 
burned  large  quantities  of  wood.  It  was  held,  that  the  railroad 
company  was  responsible.  In  that  case  the  case  of  Ryan  y.  N,  Y. 
0.  R.  R,  Co,  was  cited,  and  the  court  commented  upon  it  as  follows : 
**  In  that  case  a  distinction  is  made  between  proximate  and  remote 
damages.  The  fire  was  communicated  from  defendant's  locomotiye 
to  their  woodshed,  and  thence,  by  sparks,  one  hundred  and  thirty 
feet,  to  the  plaintiff's  house :  and  it  was  held  that  the  plaintiff  could 
not  reooyer,  because  the  injury  was  a  remote  and  not  a  proximate 
consequence  of  the  carelessness  of  the  defendants  in  permitting 
their  fire  to  escape.  Our  own  cases,  aboye  referred  to,  are  not 
noticed  in  the  opinion ;  nor  does  the  opinion  draw  any  line  of  dis- 
tinction between  what  is  proximate  and  what  is  remote,  and  such  a 
line  is  not  obyious  in  that  case.  If,  when  the  cinder  escapes  through 
the  air,  the  effect  which  it  produces  upon  the  first  combustible  sub- 
stance against  which  it  strikes  is  proximate,  the  effect  must  con- 
tinue to  be  proximate  as  to  eyery  thing  which  the  fire  consumes  in 
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its  diieot  coarse.  This  is  so,  whether  we  regard  the  fire  as  a  com- 
bination of  the  burning  substances  with  the  oxygen  of  the  air,  or 
look  merely  at  its  visible  action  and  effect  As  matter  of  fact  the 
injury  to  the  plaintiff  was  as  immediate  and  direct  as  an  injury 
would  have  been  which  was  caused  by  a  bullet,  fired  from  the  train, 
passing  over  the  intermediate  lots,  and  wounding  the  plaintiff  as 
he  stood  upon  his  own  lot  It  is  as  much  so  as  pain  and  disability 
are  proximate  efi^ts  of  an  injury,  though  they  occur  at  intervals, 
through  successive  years  after  the  injury  was  received.  Yet  these 
are  called  proximate  effects,  though  the  actual  effects  of  the  injury 
may  be  greatly  modified,  in  every  case,  by  bodily  constitution,  habits 
of  life,  and  accidental  circumstances.^ 

And  it  is  worthy  of  remark,  too,  that  in  the  Pennsylvania  case, 
as  well  as  the  New  York  one,  there  is  no  reference  to  the  Massa- 
ehnsetts  decisions,  nor  to  the  English  common-law  cases  there  cited. 

The  exception  to  the  diarge  directing  the  jury  to  allow  interest 
on  the  damages  is  not  urged  here.  It  was  held,  in  ihe  case  of 
C^pTnan  et  oL  v.  Chicago  and  Northwestern  Railway  Co.,  just 
decided^  that  such  direction  was  proper. 

I  am  of  opinion,  therefore,  upon  the  whole  case,  that  there  was 
no  error  of  which  the  defendant  can  justly  complain,  and  that  the 
judgment  should  be  affirmed* 

Cole,  J.  I  concur  with  the  chief  jusnce  that  there  was  no  error 
m  the  rulings  of  the  court  below.    Paine,  J.,  dissented. 

Judgment  affirmed. 

Note.— The  oasM  bearing  on  the  subject  of  llree  trom  looomotiTas,  Inclndiot 
proximate  and  remote  oauae,  wUl  be  found  ooUeoted  In  the  note  In  FlyntiT.Zfte  Sen 
Prandactt,  etc,  A.  B.  Co,,  6  Am.  Rep.  606. 

In  an  unreported  decision  of  the  •supreme  court  of  Illinois,  made  June,  U1B|  the 
subject  was  carefully  considered,  and  the  principles  of  the  above  case  fully  sustained. 
:  A  locomotive  with  a  train  of  cars,  in  passing  through  a  Tillage,  threw  out  great  quantl- 

'  ties  of  unusually  large  cinders,  and  set  on  fire  two  buildings  and  a  lumber  yard  near 

I  the  track.   The  weather  was  dry  and  the  wind  strong,  and  the  Are  was  conveyed  to  the 

plaiiitlff  's  building,  about  two  hundred  feet  distant.    Plaintiff  brought  suit  for  dam- 
ages against  the  railroad  company.   The  only  question  considered  Was  whether  the 
cause  was  proximate  or  remote.   The  court  held  that  this  question  was  to  be  deter- 
I  mined  by  the  Jury  under  the  instruction  of  the  court.    ^  If  the  lire  is  the  consequence 

of  the  carelessness  of  the  railway  company,  and  the  question  of  remote  or  proximate 
cause  is  raised,  the  Jury  should  be  instructed  that  so  far  as  the  case  turns  upon  that 
Issue,  the  company  is  to  be  held  responsible  If  the  loss  is  a  natural  consequence  of  its 
alleged  carelesBness,  which  might  have  been  foreseen  by  any  reasonable  peison,  but  Is 
not  to  be  held  responsible  for  Injuries  which  could  not  have  been  foreseen  or  expected 
as  the  result  of  its  negligence  or  misconduct.**  The  cases  of  Bi/an  ▼.  N,  T*  Central  R, 
R.  Go.,  36  N.  Y.  210,  and  of  Kerr  ▼.  Penn,  R.  R,  Co.,  1  Am.  Rep.  481 ;  6B  Penn.  St.  888,  were 
expressly  dissented  from.    Bee  4  Chicago  Legal  News,  886. — Rcp. 
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Railway  CoMPAinr  and  others. 

(»Wta.»lk> 
PraeUee — obJecti<m$  to  verdict  —  private  inetruetitme. 

Whisro,  after  a  jury  bare  retired  to  oonBider  their  verdict,  they  again  came  into 
open  eoart  and  at  their  request  there  received  additional  instructions  in  the 
absence  of  the  defendant  and  his  counsel ;  held,  1.  That  such  instruction 
was  not  a  privy  instruction  or  communication  to  the  Jury  ;  2.  That  the  giving 
of  notice  to  abeent  counsel  or  suitors,  before  proceeding  in  causes  in  which 
thej  are  intorested»  ia  a  matter  of  grace  or  iavor  on  the  part  of  the  court, 
and  not  a  legal  obligation  or  duty. 

This  action  was  tried  in  the  circuit  court  for  Winnebago  county, 
and  verdict  rendered  against  all  the  defendants.  The  defendant^ 
moyed  for  a  new  trial  on  various  grounds,  and  among  those  that 
certain  irregularities  occurred  after  the  jury  first  retired  and  before 
the  verdict  was  returned.  The  nature  of  these  alleged  irregularities 
ia  sufficiently  stated  in  the  opinion.  The  motion  was  denied,  and 
the  defendanta  appeal. 

Oabe  Baucky  for  appellants,  contended  that  after  the  submission 
of  the  cause  to  the  jury  the  court  had  no  authority  to  communicate 
with  them,  unless  by  the  consent  of  parties,  or  in  open  court,  in 
presence  of  both  parties  or  their  representatives.  Sargent  v.  Roberts^ 
1  Pick.  337 ;  Comm.  v.  SneUing,  15  id.  321 ;  Fish  v.  /Smithy  12  Ind. 
563 ;  Ball  v.  Staiey  8  id.  439 ;  Hogg  v.  The  State,  7  id.  551 ;  Red- 
man  v.  Oulnacy  5  Cal.  148 ;  Campbell  v.  Beckett,  8  Ohio  St.  210 ; 
Kirk  v.  Staiey  14  Ohio,  511 ;  Cook  v.  Greetiy  1  Halst.  109;  Crabtree 
V.  Hagenhaughy  23  111.  349;  O^Confior  v.  Otithriey  11  Iowa,  80; 
State  v.  PittSy  id.  343 ;  Davis  v.  Fish,  1  G.  Greene,  406 ;  Rogers  v. 
Moulthrop,  13  Wend.  274 ;  Benson  t.  Clark,  1  Cow.  258 ;  Jackson 
V.  Vrooman,  13  Johns.  488 ;  Hoberg  v.  Statey  3  Minn.  262 ;  Goodman 
V.  Nortony  5  Shep.  381.  That  when  the  jury  were  recharged,  either 
party  were  entitled  to  ask  additional  instructions  which  the  court 
must  hare  given  or  refused.  YeldeU  v.  ShinholsteVy  16  Ga.  189. 
That  as  the  instruction  was  ambiguous,  the  defendants  might  have 
had  it  explained  at  the  time,  but  had  no  remedy  afterward.  Sharp 
7.  BumSy  36  Ala.  653 ;  Warner  v.  Dunnaven,  23  111.  380 ;  WrigM 
V.  Bognion,  37  N.  H.  9 ;  Castle  v.  Bullard,  23  How.  (U.  S.)  172. 
Vol.  VII.  - 11 
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Felker  £  Weisbrod,  for  respondents,  ai'gued  that  counsel  and 
clients  are  bound  to  take  notice  of  a  regular  adjournment  of  the 
court  and  to  be  present  at  their  peril  at  the  time  to  which  it 
adjourns.  Barrett  v.  Statej  1  Wis.  176-183 ;  Ortisen  v.  State,  10 
Ohio  St.  258 ;  CantwM  t.  State,  18  Ohio,  469-480. 

Dixon,  G.  J.  (after  disposing  of  an  unimportant  point.)  The  next 
exception  is  as  to  the  instruction  given  the  jury  the  second  time 
they  were  called  in  by  the  court  and  asked  if  they  had  agreed  upon 
a  verdict,  or  if  it  was  probable  that  they  could  agree.  The  jury 
desired  information  upon  the  point,  and  the  court,  reducing  it  to 
writing,  gave  them  the  instruction.  This  was  in  the  absence  of 
the  defendants  and  their  counsel,  and  it  is  insisted  was  a  privy  com- 
munication. The  cause  was  given  to  the  jury  about  nine  o'clock  in 
the  morning  when  they  retired,  and  the  court  having  continued  in 
session  until  three  o'clock  in  the  afternoon,  and  the  jury  not  then  hav- 
ing agreed,  an  adjournment  was  had  until  nine  o'clock  in  the  evening 
for  the  purpose  of  receiving  the  verdict,  if  any,  and  discharging  the 
jury.  Such  adjournment  of  the  court,  and  the  hour  to  which  it 
was  adjourned,  were  well  known  to  the  defendants  and  their  counseL 
At  nine  o'clock  in  the  evening,  the  judge  again  took  his  seat  on  the 
bench,  pursuant  to  the  adjournmentj  and  the  jury  were  called. 
Being  asked  if  they  had  agreed  upon  a  verdict,  they  replied  that 
they  had  not;  but,  in  answer  to  the  question  whether  it  was  prob- 
able that  they  could  agree,  they  said  they  thought  it  was,  provided 
the  instructions  given  them  in  the  morning  could  be  read  again,  and 
the  testimony  of  one  witness.  The  written  charge  was  then  read, 
but  no  portion  of  the  testimony  was  either  read  or  stated  to  them. 
They  again  retired,  and  at  the  end  of  about  one  hour  were  again 
called  in  by  the  court,  when  the  additional  instruction  was  given 
them  at  their  request  The  defendants  and  their  counsel  were 
absent  during  all  this  time ;  and  the  question  is,  whether  it  was  a 
privy  instruction  or  communication  to  the  jury  ?  We  think  not 
It  was  a  communication  in  open  court,  and  in  the  regular  form  of 
judicial  proceeding.  It  was  in  the  presence  and  hearing  of  the  offi- 
cers  of  the  court  and  other  persons  then  in  the  court  room.  It  waa 
a  public  communication,  as  much  so  as  any  which  had  tLeretofcre 
taken  place  between  the  court  and  the  jury.  The  only  difference 
was,  that  the  defendants  and  their  counsel  were  not  then  present 
And  this  brings  up  the  real  and  only  question  here,  which  is  as  to 


JUNE  TERM,  15=70.  jj3 


Chapman  ▼.  The  Chicago  and  North-western  Railwaj  Co. 


irhether  it  was  the  duty  of  the  court  to  have  sent  for  the  defendants 
or  their  counsel  before  proceeding  to  give  the  additional  instruction 
as  requested  by  the  jury.  It  will  be  remembered  that  the  defend- 
ants and  their  counsel  knew  the  hour  to  which  the  court  tad 
adjourned;  and  it  is  also  proper  to  state  that  the  affidavits  do 
not  charge  the  plaintiffs  or  their  counsel,  or  any  person  connected 
with  the  prosecution  of  the  case,  with  any  fraudulent  or  dishonest 
conduct  or  management,  by  which  the  defendants  or  their  counsel 
were  kept  away.  Their  absence  may  be  regarded  as  the  result-  of 
pure  accident,  or  at  mest  of  excusable  neglect  The  inquiry  then 
is:  Was  it  the  duty  of  the  court  to  have  dispatched  a  messenger  for 
them,  and  to  have  suspended  proceedings  until  their  arrival  ?  It  is 
urged  that  this  was  the  duty,  and  that  it  was  irregular  and  incom- 
petent for  the  court  to  proceed  without  doing  so.  In  support  of 
this  view,  the  generally  prevailing  custom  in  our  courts,  to  send  for 
attorneys  and  counsel  under  such  circumstances,  is  cited.  We  know 
this  custom  or  practice,  and  are  far  from  wishing  to  discourage  it 
We  think  it  a  beneficial  custom,  and  one  that  should  be  observed  in 
all  cases  where  the  business  or  convenience  of  the  court  will  allow 
it  We  are  sorry  that  it  was  not  observed  in  this  case,  though  the  late- 
ness of  the  hour,  and  the  fact  that  it  was  well  known  to  the  defendant 
and  their  counsel  that  the  court  was  to  convene  at  that  time,  may 
ha^e  been  regarded  as  a  good  excuse,  It  is  the  constant  custom  of 
tliis  court,  whenever  it  is  known  that  counsel  are  within  reach.  But, 
notwithstanding  this  custom,  and  our  approval  of  it,  and  desire  to 
encourage  it,  we  are  by  no  means  prepared  to  affirm  as  matter  of 
law  that  it  is  the  duty  of  the  court  at  any  time  to  send  for  absent 
counsel  or  suitors,  or  to  await  their  arrival,  before  proceeding  in 
canses  in  which  they  are  interested.  On  the  contrary,  we  think  the 
duty,  the  strict  obligation  of  law,  is  the  very  opposite.  It  is  the 
duty  of  counsel  and  suitors  to  be  present  in  court  when  their  causes 
are  moved  or  any  proceedings  taken  in  them ;  and  if  they  are  not, 
it  is  at  their  own  risk,  and  not  at  the  risk  of  the  other  party,  if  the 
court  sees  fit  not  to  notify  them.  The  rights  of  the  other  party 
will  not  be  affected,  nor  the  proceedings  set  aside,  on  account  of 
such  mere  omission.  The  giving  of  the  notice  is  a  matter  of  grace 
or  favor  on  the  part  of  tlie  cou]*t,  and  not  of  legal  obligation  or 
duty.  The  court  may  proceed  without  it,  subject  to  the  power  of 
opening  the  proceedings  where  sufficient  cause  of  absence  is  shown* 
and  it  appeal's  that  injustice  has  been  done.     The  idea  that  the> 
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ooart  cannot  proceed  without  cansing  the  notice  to  be  given,  or 
that  it  is  error  to  do  00,  and  that  it  muBt  await  the  motion  and 
presence  of  counsel  or  their  clients,  would  be  intolerable;  for  then 
no  business  could  be  done  and  no  proceedings  taken,  except  bj  the 
laTor  of  counsel  or  of  litigants.  Such  is  clearly  not  the  law ;  and 
there  was  no  error  here  in  the  omission  or  neglect  of  the  court  to 
send  for  the  defenduuts  or  their  counsel,  under  the  circumstanoe% 
disclosed  by  the  bill  of  exceptions  and  the  affidayits. 

With  respect  to  the  authorities  cited  to  show  that  the  additional 
instruction  was  a  privy  communication,  or  in  the  nature  of  one, 
made  by  the  court  to  the  jury,  we  deem  it  unnecessary  to  make  any 
special  comments.  In  none  of  the  cases  where  the  communication 
was  condemned  or  held  irregular  for  that  reason,  was  it  a  proceeding 
in  open  court,  as  here,  except  the  case  in  5  Cal.  148,  where  the 
practice  is  regulated  by  statute,  and  the  giving  of  further  instruo- 
tions  in  the  absence  of  parties  or  their  counsel  is  positively  pro- 
hibited. Campbell  v.  Beckett,  8  Ohio  St  210,  a  case  strongly  relied 
upon  by  counsel  for  the  defendants,  the  further  instruotiona  were 
given  during  a  recess  of  the  caurtf  and  in  the  absence  of  both  partiei 
and  their  counseL 
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law — trantfer  of  powers  Oj 


Where  a  State  eonstitntlon  proyidee  for  the  election  of  sheriih,  fixes  the 
of  ofllee,  etc.,  bat  does  not  define  what  powers,  rights  and  duties  shall  attach 
or  belong  to  the  office,  the  legislature  has  no  power  to  take  from  a  sheriff  a 
part  of  the  duties  and  functions  nsuallj  appertaining  to  the  office,  and  traov 
fer  It  to  an  officer  appointed  in  a  different  manner  anNl  holding  the  office  by 
a  difforent  tenure.    {See  note,  p.  87.) 

Applicatiok  for  a  mandatnus. 

Motion  to  quash  an  alternative  wnt  of  mandamus  issned  oat  ol 
chis  court 
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C*  JT.  Martin^  eanira, 

GoLB,  J.  This  is  an  application  by  the  inspector  of  the  house  of 
correction  of  the  county  of  Milwaukee,  for  a  writ  of  ma^idamus 
directed  to  the  respondent,  the  sheriff  of  that  county,  commanding 
such  sheriff  to  deliver  over  to  the  relator  all  prisoners  confined  in 
what  had  theretofore  been  the  county  jail  of  Milwaukee  county, 
together  with  all  writs,  process  and  other  papers  belonging  to  the 
office  of  sheriff,  which  pertained  to  the  custody  of  said  prisoners,  or 
by  which  any  of  them  were  held  in  custody.  The  relator  bases  hit 
right  to  such  relief  upon  the  provisions  of  chapter  332,  P.  &  L 
Laws  of  1870.  By  the  first  section  of  that  act  it  is  declared  that 
the  building  known  as  the  house  of  correction  of  the  county  oi 
Milwaukee  shall,  in  addition  to  other  purposes  for  which  it  is  used, 
be  the  county  jail  of  that  county,  and  that  the  inspector  thereof 
shall  be,  ex  officio^  the  jailor  of  the  county.  In  other  sections  it  is 
further  provided,  that  such  inspector  shall  have  the  exclusive  charge 
and  .custody  of  such  jail  and  of  the  prisoner  in  the  same;  and  it  if 
made  the  duty  of  the  sheriff,  upon  demand  made  by  the  inspector, 
in  the  old  jail,  with  all  writs,  etc.,  which  pertain  to  the  custody  of 
any  of  the  prisoners.  Sections  3  and  5.  The  other  provisions  oi 
the  law  need  not  be  referred  to,  as  no  particular  question  arises 
upon  them. 

The  respondent  resists  this  application,  and  moves  to  quash  the 
alternate  writ,  upon  the  ground  that  the  provisions  above  referred 
to  are  unconstitutional.  He  contends  that  it  is  not  competent  fot 
the  legislature  to  take  from  his  office  the  duty  of  taking  charge  of 
the  county  jail  of  Milwaukee  county,  and  the  charge  and  custody  of 
the  prisoners  in  the  same,  and  transfer  that  duty  to  the  relator. 
By  virtue  of  his  office,  he  insists,  and  as  a  part  and  parcel  of  the 
duties  from  time  immemorial  belonging  to  it  by  law,  the  sheriff  of 
the  county  has  custody  of  the  common  jail  and  of  the  prisonen 
therein ;  and  it  is  no  more  competent  for  the  legislature  to  take 
from  the  sheriff  that  duty  and  commit  it  to  another  officer,  than  it 
is  to  deprive  the  sheriff  of  the  right  to  execute  writs  and  processes, 
or  the  duty  of  conserving  the  public  peace.  It  seems  to  us  that  this 
fiew  of  the  question  is  rational,  and  in  harmony  with  the  spirit  of 
the  constitution.    The  office  of  sheriff,  in  a  oertaun  sense,  is  a  con 
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ttitutional  office;  that  is,  the  constitution  pro>nde8  that  sheriffs 
shall  be  chosen  by  the  electors  of  the  respective  counties,  once  in 
eyerj  two  years  and  as  often  as  vacancies  shall  happen.  ISec.  4,  art 
6.  Now,  it  is  quite  true  that  the  constitution  nowhere  defines  what 
powers,  rights  and  duties  shall  attach  or  belong  to  the  office  of 
sheriff.  But  there  can  be  no  doubt  that  the  framers  of  the  consti- 
tution had  reference  to  the  office  with  those  generally  recognized 
legal  duties  and  functions  belonging  to  it  in  this  country,  and  in 
the  territory,  when  the  constitution  was  adopted.  Among  those 
duties,  one  of  the  most  characteristic  and  well  acknowledged  was 
the  custody  of  the  common  jail  and  of  the  prisoner  therein.  This 
is  apparent  from  the  statutes  and  authorities  cited  by  the  counsel 
for  the  respondent.  And  it  seems  to  us  unreasonable  to  hold,  under 
a  constitution  which  carefully  provides  for  the  election  of  sheriffs, 
fixes  the  term  of  the  office,  etc.,  that  the  legislature  may  detach 
from  the  office  its  duties  and  functions,  and  transfer  those  duties  to 
another  officer.  In  this  case  it  is  said  that  the  legislature  has 
attempted  to  take  the  largest  share  of  the  duties  of  the  sheriff,  in 
point  of  responsibility  and  emolument,  and  to  commit  it  to  an 
officer  selected  by  the  county  board  of  supervisors.  If  the  legisla* 
ture  can  do  this,  why  may  it  not  deprive  the  sheriff  of  aZ/ the  duties 
and  powers  appertaining  to  his  office,  and  transfer  them  to  some 
officer  not  chosen  by  the  electors  ?  It  would  certainly  be  a  very 
idle  provision  of  the  constitution,  to  secure  to  the  electors  the  right 
to  choose  their  sheriffs,  and  at  the  same  time  leave  to  the  legislature 
the  power  to  detach  from  the  office  of  sheriff  all  the  duties  and  func- 
tions by  law  belonging  to  that  office  when  the  constitution  was 
adopted,  and  commit  those  duties  to  some  officer  not  elected  by  the 
people.  For  this  would  be  to  secure  to  the  electors  the  right  to 
choose  a  sheriff  in  name  merely,  while  all  the  duties  and  substance 
of  the  office  might  be  exercised  by  and  belong  to  an  officer  appointed 
by  some  other  authority.  We  therefore  conclude  that  it  was  not 
competent  for  the  legislature  to  take  from  the  constitutional  otlice 
of  sheriff  s.  part  of  the  office  itself,  and  transfer  it  to  an  oflicei 
appointed  in  a  different  manner,  and  holding  the  office  by  a  differ- 
ent tenure  from  that  which  was  provided  for  in  the  constitution. 

We  are  aware  that  this  view  of  the  power  of  the  legislature  in 
respect  to  the  office  of  sheriff  is  in  opposition  to  the  case  in  Georgia 
{The  State  v.  Dews,  R.  M.  Charlton's  R.  397) ;  but  it  is  sustained 
by  the  principle  and  reasoning  of  the  cases  of  Warner  v.  Tlip  People, 
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%  Denio,  272;  State  t.  Hastings^  10  Wis.  625;  AfcCabe  y.  Mazzii- 
c/iellL  13  id.  478. 

Tlie  innfi&n  to  qiuuih  the  alternative  writ  and  dismiss  the  prrtcee^l* 
int/s  herein  is  granted. 

NOTB.'8ee  FsopteT.  Bai/mimA,  8T  N.  Y.  428,  wherein  it  was  held  that  inaarauoh  u 
u  e  ofllae  of  commtMioner  of  taxes  of  the  olty  of  New  York  oomprfised  the  offlcial 
duties  and  functions  of  offloen  esiatinir  at  the  time  the  constitution  w^s  addpted,  an 
■01  of  the  lefflalature  vesting  their  appointment  in  the  fcovernor.  was  umroustltu- 
itonal.— Rbp. 


Thb  Statb  and  De  Ouenthbr  v.  Douglass. 

(96W18.428.) 

CofutUutumal  law — jxwer  of  UgUiature  to  aboiuh  officer 

Where  an  ofBoe  Is  created  entirely  by  the  act  of  the  legislature,  the  legfniature 
may  in  the  absence  of  any  constitutional  restriction  upon  its  power  in  th« 
special  case,  shorten  the  tenn  or  alK>lish  the  office  altogether,  as  it  may 
think  the  public  interests  require.    {8ee  note,  p.  90.) 

Action  in  the  nature  of  a  quo  warranto^  commenced  in  the 
anpreme  court,  to  determine  the  rights  of  the  parties  to  the  offico 
of  supervisor  of  Milwaukee  county. 

Demurrer  to  the  complaint  on  the  ground  that  it  does  not  state  a 
cause  of  action.  The  complaint  is  sufficiently  stated  in  the 
opinion. 

C.  K,  Martin^  for  demurrer,  contended  that  the  power  of  the 
State  legislature  is  not  restricted  except  by  the  State  and  federal 
constitutions.  People  v.  Morrell,  21  Wend.  5(>3  ;  Butler  v.  Palmer^ 
1  Hill,  324  ;  Bloodgood  v.  R,  R.  Co.,  18  Wend.  9 ;  Lcygeft  v.  /Innfar, 
19  N.  Y.  445.  The  officer  has  no  vested  right  in  the  office.  Con  net 
▼.  Mnyoi\  etc.,  5  N.  Y.  285;  2  Sandf.  355.  Under  the  constitution 
of  this  State,  the  office  of  county  supervisor  is  subject  to  the  control 
of  the  legislature. 

fenhiiis  A  Elliotty  contra. 

CoLB,  J.  The  question  arising  upon  this  demurrer  is,  as  to  th« 
validity  of  the  acts  of  rhe  le^slatnre  at  its  last  session,  re-organir- 
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ing  the  boari  of  superriaora  for  each  ooanty,  and  changing  Qie 
system  of  county  government,  at  least  so  far  as  related  to  the  basis 
of  representation  upon  the  county  boards.  Preyions  to  this  recent 
legislation,  the  county  board  for  each  organized  county  consisted 
of  three  members,  elected  in  and  for  each  supervisor  district ;  but 
in  counties  which  contained  more  than  three  assembly  districts, 
there  was  elected  a  supervisor  for  each  assembly  district ;  and  in 
counties  where  there  were  more  than  three,  and  an  even  number  of 
assembly  districts,  an  additional  supervisor  at  large  was  chosen  by 
the  qucdified  voters  of  the  entire  county.  These  members  of  the 
county  board  were  elected  at  the  general  election  in  Non  omber  for 
two  years;  supervisors  representing  even-numbered  districts,  to- 
gether with  the  supervisor  at  large,  being  elected  at  one  election, 
and  those  from  the  odd-numbered  districts  at  the  next  election,  and 
so  on  alternately.  Oh.  129,  Laws  of  1861 ;  ch.  399,  Laws  of  1862 ; 
and  ch.  75,  Laws  of  1865.  By  ch.  84,  Laws  of  1870,  these  various 
statutes  are  repealed,  and  the  provisions  of  the  Revised  Statutes  are 
re-enacted,  which  make  the  county  boards  consist  of  the  chairmen 
of  the  boards  of  supervisors  of  the  several  tewns,  togethei  with 
supervisors  chosen  from  cities  and  incorporated  villages ;  each  wara 
or  part  of  a  ward  in  a  city,  and  every  incorporated  village,  or  part 
of  an  incorporated  village,  being  represented  by  a  supervisor  on  the 
board  of  the  county  where  it  is  situated.  Ch.  85,  Laws  of  1870. 
These  members  of  the  county  boards  are  elected  annually,  by  their 
respective  constituencies.  Ohapters  84  and  85,  Laws  of  1870,  de- 
clared that  the  existing  supervisors  should  remain  in  olBce  until 
the  first  Tuesday  of  April,  1870,  when,  as  we  understand  these 
statutes,  their  offices  were  abolished. 

Now  it  appears  from  the  allegations  of  the  complaint,  that  the 
plaintiff  was  elected  at  the  general  election  in  November,  1868,  to 
the  office  of  supervisor  in  the  first  assembly  district  of  the  county 
of  Milwaukee,  comprising  the  first  ward  of  the  city  of  Milwaukee, 
for  the  term  of  two  years  from  the  first  Monday  of  January,  1869, 
and  that  he  duly  qualified  and  entered  upon  the  duties  of  his  office. 
It  further  appears  that  the  defendant  was,  on  the  first  Tue&day  of 
April,  1870,  at  an  election  held  in  the  first  ward  of  the  city  of  Mil- 
waukee, by  the  greatest  number  of  votes  given  at  such  election  for 
supervisor,  duly  elected  as  supervisor  of  the  county  of  Milwaukee, 
and  thereupon  took  and  filed  his  oath  of  office  as  required  by  law, 
and  did  every  other  act  as  requisite  and  necessary  by  him  to  he 
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done  to  anthoriie  him  to  ^nter  upon  the  discharge  of  the  duties  of 
his  office  on  the  20th  day  of  April,  last,  when,  it  is  alleged,  he  ousted 
the  plaintiff. 

Upon  these  allegations  it  is  rery  obyions,  that  if  chapters  84  and 
85,  Laws  of  1870,  are  constitutional  and  valid,  and  discontiLur 
altogether  the  office  held  by  the  plaintiff,  he  has  no  standing  in 
court  And  that  it  was  competent  for  the  legislature  to  enact  them, 
and  that  it  was  the  manifest  intent  of  these  statutes  to  abolish  the 
office  held  by  the  plaintiff,  we  think  is  quite  plain.  The  only  de- 
batable question  then  is,  oould  the  legislature,  under  the  circum- 
stances, abolish  the  office  held  by  the  plaintiff?  That  office  was 
one  created  by  the  legislature,  and  we  are  not  aware  of  any  consti- 
tutional proyision  which  prohibited  the  legislature  from  abolisliing 
it,  when  they  deemed  it  expedient  to  do  so.  It  is  readily  conceded 
that,  in  a  case  of  a  constitutional  office,  the  tenure  of  which  is  pre- 
scribed by  that  instrument,  the  legislature  cannot  abridge  the 
term  thereof,  nor  transfer  its  duties  to  some  other  officer.  But,  in 
respect  to  an  office  created  entirely  by  an  act  of  the  legislature,  the 
case  is  different.  There  the  legislature  may  restrict  the  term,  or 
abolish  the  office  altogether,  as  they  may  think  the  public  inter- 
ests require  (StaU  t.  Von  Banmhachy  12  Wis.  310),  there  being 
no  constitutional  restriction  upon  its  power  in  the  special  case. 
Any  other  rule  of  law  would  almost  paralyze  the  legislature.  A 
reference  to  the  statutes  upon  the  subject  will  show  that  the  legis- 
lature has  been  constantly  changing  the  organization  of  the  county 
boards  of  supervisors.  At  one  time  the  board  has  been  composed 
of  the  chairmen  of  the  boards  of  supervisors  of  the  several  towns. 
Then  it  was  provided  that  it  should  consist  of  supervisors  chosen 
from  the  assembly  districts.  Now,  the  legislature  has  returneil  sub- 
stantially to  the  constitution  of  the  board  as  established  by  tlie 
revision  of  1858.  At  the  next  session  this  method  of  representa- 
tion may  be  changed,  and  some  other  adopted.  But  "  it  is  of  the 
nature  of  legislation  to  create  and  abolish  offices  accordingly  as  they 
may  be  deemed  useful  or  superfluous."  Gowen,  J.,  in  The  People 
V.  Morrell,  21  Wend.  563-576.  So  far  as  the  office  of  supervisor  is 
concerned,  the  matter  seems  to  be  left  by  the  constitution  entirely 
to  the  discretion  of  the  legislature.  It  may  enlarge  or  restrict  the 
term  of  the  office,  or  abolish  it,  and  change  the  basis  of  representa- 
tion and  the  constitution  of  the  county  boards,  as  in  the  present 
instance.  The  only  limitation  upon  the  power  of  the  legislature 
VoT.  VII.  — 12 
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which  the  constitutiou  imposes  is,  that  '^it  shall  establish  but  one 
system  of  town  and  county  government  which  shall  be  as  nearly 
uniform  as  practicable.'*  It  cannot  be  denied  that  the  legislature 
intended  to  discontinue  the  office  held  by  the  plaintiff,  after  the 
first  Tuesday  of  April  last.  No  sufficient  reason  presents  itself  why 
this  intention  should  not  have  effect  in  this  case.  The  plaintiff's 
office  was  one  created  solely  by  the  statute,  and  from  the  nature  of 
the  case  entirely  subject  to  the  law-making  power. 

It  was  not  claimed  that  the  plaintiff  had  any  vested  right  in  his 
office,  which  the  legislature  could  not  abrogate  or  destroy.  Such  a 
position  would  be  clearly  untenable  u{H)n  the  authorities,  and  as  a 
principle  utterly  inadmissible  under  our  form  of  government.  On 
this  point  the  remarks  of  Kugglks,  0.  J.,  in  Conner  v.  Mayor^  eic, 
of  New  Vorky  5  N.  Y.  285-295,  are  just  and  appropriate.  "  Public 
officers  in  this  State,"  says  the  chief  justice, ''  are  not  incorporeal 
hereditaments,  nor  have  they  the  character  or  qualities  of  grants. 
They  are  agencies.  With  few  exceptions  they  are  voluntarily  taken, 
and  may,  at  any  time,  be  resigned.  They  are  created  for  the  benefit 
of  the  public,  and  not  granted  for  the  incumbeut.  Their  terms  are 
fixed  with  a  view  to  public  utility  and  convenience,  and  not  for  the 
purpose  of  granting  the  emoluments  during  that  period  to  the 
office-holder." 

W^e  think  the  demurrer  to  the  complaint  must  he  sustained. 

Dv-murrer  tmsiained. 

NOTB.-- Where  an  office  Is  created  by  statute  ft  is  wholly  within  the  control  of  the 
legislature.  OrmtMr  ▼.  New  York,  2  Sandf.  86&,  and  6  N.  Y.  285 ;  0»nnumwetUth  v.  Biwnu 
6  8.  &R.3SS;  Commfmioeotth  ▼.  Afa?»n,  5  W.  ft  3.  418;  Butler  w,  PenimulvafUiu  10  How. 
MB;  Barker  r,  PiaU^huMyK,  4  Penn.  St.  49;  TerrWiry  Pule^  I  Oregon.  140;  Bryan  v.  OUtdl. 
15  Iowa,  088.  But  if  the  term  of  an  office  is  fixed  by  the  constitution,  the  lefrislnturc 
hes  no  authority  to  remove  the  officer  either  directly  or  by  abolishloy  the  oAo« 
unless  such  power  is  expressly  irlTen  In  the  constitution.  Penyie  ▼.  rhii»*iK,  ti  lU.  547 
9UtU  ▼.  JiMtmors,  U  Wis.  188  s  OommonvoedUh  ▼.  Gamhle,  63  Penn.  St.  Iku.  -  Bw 
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Thobbbv  y.  The  Schooner  J.  B.  Martin  el  al,  appellants. 

(S6  Wi8.tf8.) 

MtariUme  eonlraet,    JwritdieHon  of  I^Mer(tl  and  State  eaurU,    Lien  on  veseel  fc9 

equipments. 

Whore  a  contract  wbb  entered  into  between  a  ship-owner  and  a  ehip-chandler, 
both  citizens  of  the  State,  for  the  supply  of  sales,  cordage,  ropes,  etc.,  for  a 
schooner  built  and  launched  in  another  State :  Held,  1 .  That  the  contract 
being  for  the  original  equipment  of  the  vessel  was  not  a  maritime  contract, 
and  BO  not  within  the  admiralty  jurisdiction  of  the  Federal  courts.  3.  That 
though  the  contract  were  within  the  admiralty  jurisdiction,  yet  in  casei 
arlaing  upon  the  lakes,  that  jurisdiction  is  not  exclusive,  but  concurrent  with 
that  of  the  State  courts  over  remedies  given  by  State  laws.  8.  That  our 
statute  creates  a  lien  upon  the  vessel,  in  such  cases,  which  may  be  enforced 
notwithstanding  subsequent  changes  of  ownership.  4.  That  such  lien 
attached  as  soon  as  the  vessel  reached  this  State ;  and  that  all  personf 
acquiring  a  subsequent  interest  in  her,  acquire  it  subject  to  such  lien.  5.  Thai 
the  act  of  congress  concerning  the  necessity  of  registering  bills  of  sale, 
mortgages,  etc.,  relates  to  written  conveyances  only,  and  contains  nothing 
which  can  defeat  liens  under  the  State  laws.     {See  note,  p.  96.) 

Action  under  chapter  160  of  the  Revised  Statutes  of  Wisconsin  to 
reooTer  against  the  schooner  J.  B.  Martin,  the  value  of  certain  labor 
and  materials  furnished  for  the  equipment  of  said  vessel. 

In  or  about  the  month  of  February,  1868,  the  plaintiffs  entered 
into  a  contract  with  one  Daniel  Newhall  to  furnish  the  labor,  sails, 
cordage,  ropes,  etc.,  necessary  to  equip  the  schooner  J.  B.  Martin, 
then  owned  by  the  said  Newhall,  and  already  built  and  launched  at 
the  city  of  Detroit,  in  the  State  of  Michigan.  Both  parties  to  the 
contract  were  citizens  of  the  State  of  Wisconsin;  and  the  vessel, 
when  equipped,  was  intended  for  the  navigation  of  the  lakes,  and 
especially  the  waters  of  this  State.  The  contract  was  performed 
and  the  materials  and  labor  furnished  to  the  value  of  $3,733.31. 
Default  in  payment  being  made,  and  the  vessel  being  within  the 
jurisdiction  of  this  State,  a  complaint  was  filed  in  the  circuit  court 
for  Milwaukee  county,  alleging  substantially  the  above  facts,  and  a 
warrant  prayed  for  as  provided  by  statute.  Upon  return  of  the 
warrant,  it  appeared  that  one  Herrick  and  one  Smith,  of  New  York, 
held  a  mortgage  lien  upon  the  vessel,  and  leave  was  granted  them 
io  make  a  defense. 

Said  Herrick  and  Smith  answered,  admitting  the  complaint,  and 
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averring  that  on  the  13th  of  May,  1868,  said  Newhall  executed  to 
the  defendants  a  bond  for  the  sum  of  $20,000  to  secure  the  payment 
of  moneys  advanced  by  them  to  said  Newhall ;  that  at  the  same 
time,  Newhall  executed  to  the  defendants  a  mortgage  upon  said 
vessel,  with  all  her  rigging  and  furniture,  to  secure  payment  of  the 
uond.  That  mortgage  was  recorded  in  the  office  of  the  collector  of 
customs  at  the  port  of  Milwaukee,  May  14, 1868 ;  and  in  the  office 
of  the  register  of  deeds  of  Milwaukee  county,  August  10th,  1868 ; 
that  default  had  been  made ;  and  that  there  was  then  due  upon  the 
bond  and  mortgage  $20,000.  The  defendants  claim  that  their  mort- 
gage is  superior  to  the  plaintiff's  lien ;  and  that  they  should  have 
priority  in  payment  out  of  the  proceeds  of  the  sale  of  the  vessel. 

The  plaintiffs  recovered  judgment  against  the  vessel  for  $4,003.72 ; 
the  vessel  was  sold  under  an  order  of  the  court,  and  the  proceeds^ 
$4,370.50,  paid  into  court  to  be  distributed  among  the  claimants 
according  to  the  order  of  their  priorities.  The  court  ordered  the 
ftiU  claim  of  the  plaintiff  paid,  with  interest  and  costs.  From  :his 
order  Herrick  and  Smith  appeal. 

Win.  Pitt  Lynde  and  Jos.  J.  Jenkins,  for  appellants. 

The  case  comes  within  the  admiralty  and  maritime  jn^^'^'ivtion 
of  the  Federal  courts.  Rule  12  of  Rules  in  Admiralty  of  >,  S. 
supreme  court  77ie  Steamer  St.  Lawrence,  1  Blackf.  522 ;  The  Get^ 
tfro/ iSrottt,  4  Wheat  438 ;  FTiSard  v.  i>orr,  3  Mason,  91 ;  K  J.  Steam 
Nav.  Co.  v.  Merchants'^  Bank,  6  How.  (U.  S.)  344.  A  proceeding  under 
chapter  150,  Revised  Statutes,  is  a  proceeding  in  the  nature  of  a  suit 
in  admiralty ;  and  State  laws  conferring  jurisdiction  in  such  cases 
upon  State  courts  are  in  conflict  with  the  constitution  of  the  United 
States,  and  void.  In  re  Steamboat  Josephine,  39  N.  Y.  19 ;  The  Mine 
V.  Trevor,  4  Wall.  569 ;  Tlie  Moses  Taylor,  id.  411 ;  Ferran  v.  Hos- 
ford,  54  Barb.  200 ;  Jackson  v.  Prop.  Hinnie,  8  AnL  Law  Reg.  N. 
S.  470 ;  Steamboat  BueU  v.  Long,  18  Ohio  St  521 ;  Oristpold  t. 
Steamboat  Otter,  12  Minn.  465 ;  BaUard  v.  Wiltsheir,  28  Ind.  341 ; 
Stewart  v.  Barry,  3  Bush.  (Ky.)  438.  That  the  decision  of  this 
court  in  Hay  v.  Steamboat  Winnebago,  10  Wis.  428,  that  the  statute 
confers  some  sort  of  lien,  is  in  conflict  with  the  general  current  of 
authorities.  Moses  v.  Steamboat  Missouri,  1  Man.  507 ;  Janes  ▼• 
Steamboat  Commerce,  14  Ohio,  408 ;  Putney  v.  Sloop  Celesttne,  4 
Am.  Law  Journal,  165  ;  The  Velocity,  3  Law  Rep.  61 ;  The  OlobSt 
id.  488 ;   Wick  v.  Schr.  Samuel  Strong^  6  McLean,  587. 
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Emmons  S  Van  Dyke,  for  respondent 

The  plaintiff's  demand  constituted  a  lien  upon  the  Teasel  as  of 
the  date  when  contracted,  and  has  preference  orer  the  lien  of  the 
defendant's  mortgage.  Jfay  v.  Steair^toat  Winnebago,  10  Wis.  428 ; 
Bmeretm  t.  Shawano  City,  10  Wis.  433 ;  Steamboat  Su  liana  t.  Chap^ 
^nanf  5  id.  454 ;  Provost  v.  Wilcox,  17  Ohio,  359 ;  MonarcJi  v.  Pottert 
7  Ohio  St  457 ;  The  Globe,  2  Blatch.  ^7.  The  State  courts  have 
jurisdictiou.  Maguire  v.  Card,  21  How.  248.  The  decision  of  The 
Eagle,  8  Wall.  15,  is  not  to  the  contrary.  Contracts  for  materials 
furnished  for  the  original  construction  and  outfit  of  a  vessel  are  not 
maritime.  PeopUs  Ferry  Co*  t.  Beers,  20  How.  400;  Roach  v.  Chap- 
man,  22  id.  129. 

Paike,  J.  There  are  two  good  answers  to  the  objection  that  the 
State  court  had  no  jurisdiction.  The  first  is,  that  the  contract  for 
the  original  equipment  of  the  vessel  was  not  a  maritime  contract, 
irithin  the  supposed  exclusive  admiralty  jurisdiction.  PeopUfs 
Ferry  Co.  v.  Beers,  20  How.  393 ;  Roach  et  al.  v.  Chapman  et  ah, 
22  id.  119.  In  the  former  case  the  contract  was  for  building  the 
hull  of  a  vessel.  And  the  court,  in  holding  it  not  to  be  a  maritime 
contract,  within  the  admiralty  jurisdiction,  naturally  enough  men- 
tions the  fact  that  it  was  a  contract  made  upon  land,  and  to  be  per- 
formed on  land.  But  it  is  obvious  enough,  from  the  whole  opinion, 
that  that  fact  was  not  considered  as  the  criterion  by  which  the 
question  was  to  be  determined,  and  that,  on  the  contrary,  it  depended 
upon  the  fact  whether  the  contract  related  directly  to  actual  com- 
merce and  navigation,  ^'  to  a  voyage  to  be  performed,"  or  merely  to 
the  original  construction  and  equipment  of  the  ship,  so  as  to  pre- 
pare it  to  enter  upon  the  business  of  navigation.  And  this  being 
the  test,  it  cannot  be  material  to  the  result  whether  the  contract  for 
the  construction  or  equipment  is  to  be  performed  before  the  hull  is 
launched  or  afterward.  It  has  precisely  the  same  relation  to  actual 
commerce,  navigation  and  '^  voyages  to  be  performed,"  in  the  one 
ease  as  in  the  other.  In  the  other  case,  the  contract  sought  to  be 
enforced  in  admiralty  as  maritime,  was  for  furnishing  the  boilers 
and  machinery  to  a  steamboat,  which,  although  the  fact  is  not  men- 
tioned, were  undoubtedly  furnished  and  put  in  after  the  hull  of  thd 
vessel  was  launched.  And  yet  it  was  held  that  the  Federal  court  had 
no  jurisdiction.  The  court  said ;  ^  A  contract  for  building  a  ship, 
or  supply  engines,  timber  or  other  materials  for  her  oonstruction,  is 
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clearly  not  a  maritime  contract."  There  can,  of  course,  be  no  dis- 
tinction in  this  respect  between  a  contract  to  supply  machinery  for 
the  original  construction  of  a  steamboat,  and  one  to  supply  sailfl, 
cordage,  etc.,  like  the  one  here,  for  a  sail  vessel 

Another  answer  is,  that  even  though  the  contract  were  within 
the  admiralty  jurisdiction,  yet,  in  cases  arising  upon  the  lakes,  that 
jurisdiction  is  not  exclusive,  but  concurrent  with  that  of  the  State 
courts  over  remedies  given  by  State  laws.  We  are  aware  that  by 
the  decision  of  the  United  States  supreme  court  in  Tlie  Bagle^  8 
Wall.  15,  which  seems  to  be  tlie  latest  exposition  of  the  law  upon 
this  subject,  the  act  of  congress  of  1845,  which  was  passed  for  the 
purpose  of  extending  the  admiralty  jurisdiction  over  the  lakes,  ia 
held  to  have  been  to  a  greater  extent  inoperative,  silice  the  decision 
of  that  court  in  the  case  of  the  Qenesee  Chief,  12  How.  443,  which 
obliterated  the  distinction  between  tide  waters  and  other  navigable 
waters,  and  held  that  the  admiralty  jurisdiction  extended  equally 
over  both  by  virtue  of  the  constitution  and  the  original  act  of  con- 
gress of  1789.  The  fair  result  of  the  opinion  seems  to  be,  that  inas- 
much as  the  act  of  1845  was  passed  in  consequence  of  a  general 
misapprehension  as  to  its  necessity,  the  court  would  not  give  effect 
to  it  as  a  restriction  upon  the  jurisdiction  which  existed  without  iL 
But  its  remarks  upon  this  subject  relate  to  the  effect  of  the  act  as  a 
direct  restriction  upon  the  jurisdiction  of  the  Federal  courts,  grow- 
ing out  of  the  clause  limiting  the  jurisdiction  to  vessels  of  twenty 
tons  burden,  or  upward,  and  to  cases  of  contract  and  tort  But 
notwithstanding  this,  the  court  does  not  hold  the  act  wholly  inop- 
erative. They  expressly  hold  it  effectual  so  far  as  to  secure  to  the 
parties  the  right  of  trial  by  jury.  There  seems  nothing  in  the 
opmion  from  which  it  can  justly  be  inferred  that  any  different  view 
should  be  taken  of  its  effect  in  securing  to  the  parties  also  any  con- 
current remedy  under  the  State  laws.  The  legislative  intent  was  as 
clear  in  respect  to  the  one  as  to  the  other;  it  was  as  competent  for 
the  legislature  to  make  the  one  provision  as  the  other;  and  the  pro- 
vision saving  this  concurrent  remedy  does  not  seem  to  be  within 
either  the  letter  or  the  spirit  of  the  remarks  of  the  court  in  respect 
to  the  effect  of  the  act  as  a  restriction  upon  the  jurisdiction  of  tha 
Federal  courts.  The  saving  of  a  concurrent  remedy  under  the  State 
law  cannot  be  regarded  as  any  restriction  upon  that  jurisdiction. 
And  it  is  difficult  to  see,  so  long  as  the  act  is  held  operative  at  all^ 
upon  what  ground  the  legislative  intent,  thus  clearly  expreaaed, 
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eoald  be  disregarded ;  for  it  would  not  be  contended,  that  it  waa 
not  competent  for  congress  so  to  provide. 

And  it  is  a  significant  fact,  supporting  this  conclusion,  that  while 
the  court  liolds  that  clause  reserving  the  concurrent  remedy  at  com- 
mon  law  to  have  had  no  effects  because  it  was  the  same  in  substance 
as  the  provision  of  the  act  of  1789,  it  yet  says  nothing  whatever  as 
to  the  clause  concerning  the  concurrent  remedy  under  the  State 
laws,  though  found  in  the  same  sentence.  This  seems  to  indicate  a 
studious  intention  on  the  part  of  the  court  not  to  express  itself  upon 
that  very  important  question,  which  was  not  involved  in  the  case 
before  it,  and  as  to  which  its  remarks  could  not  have  been  regarded 
as  authority.  And  we  can  see  nothing  in  the  case,  fairly  considered, 
inconsistent  with  the  conclusion  that  the  act  of  1845  was  effectual 
to  preserve  this  concurrent  remedy  under  State  laws. 

The  jurisdiction  existing,  we  are  not  disposed  to  reconsider  the 
decision  of  this  court  in  Hay  v.  The  Steamboat  Winnebago,  10  Wis. 
428,  as  to  the  effect  of  our  statute  in  creating  substantially  a  lieni 
which  may  be  enforced  notwithstanding  subsequent  changes  of 
ownership.  But  it  is  necessary  to  decide  another  question,  sug- 
gested, but  not  determined,  in  the  case  of  MoRoberts  v.  Tlis  Steam- 
hoot  Henry  Clay,  17  Wis.  101,  and  that  is,  inasmuch  as  the  vessel 
was  out  of  the  State  when  the  equipment  was  furnished,  so  that  our 
laws  could  not  reach  it,  at  what  time  did  the  lien  or  liability,  se- 
cured by  our  law,  attach  to  it  ?  Was  it  when  the  vessel  arrived  in 
this  State,  or  not  until  actually  seized  on  a  proceeding  against  it  ? 
It  was  there  suggested  that  the  legislature,  undoubtedly,  intended 
to  go  as  far  as  it  could  in  giving  effect  to  the  remedy  it  provided. 
And  that  would  lead  to  the  conclusion  that  the  right,  secured  by 
our  law,  should  be  held  to  attach  as  soon  as  the  vessel  came  within 
our  jurisdiction,  in  all  cases  where  there  had  been  no  prior  change 
of  ownership.  This  is  a  very  strong  case  for  the  application  of  that 
rule ;  for,  though  the  vessel  was  actually  built  out  of  this  ?tate,  yet 
Milwaukee  was  her  home  port,  and  both  the  owner  and  the  parties 
furnishing  these  supplies  resided  there,  and  were  citizens  of  this 
State.  The  case  is,  therefore,  peculiarly  one  which  ought  to  be  sub- 
ject to  our  laws.  We  hold,  therefore,  that  as  soon  as  the  vessel  reached 
this  State  it  became  subject  to  the  liability  provided  by  our  statute, 
and  that  whoever  acquired  a  subsequent  interest  in  it,  acquired  it 
subject  to  such  liability.  And  it  follows  that  the  plaintiffs  had  a 
prior  right  to  enough  of  the  proceeds  of  the  sale  to  satisfy  their 
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ehdm  0T«r  the  subaeqaent  mortgagees.  There  in  nothing  in  the  act 
of  congress  concerning  the  neoessity  of  registering  bills  of  sale, 
mortgages,  hypothecations  or  conTeyances  of  yessels,  which  can 
defeat  liens  nnder  the  State  laws.  That  act  relates  to  written 
ooareyances ;  and  the  fact  that  it  makes  an  exception  in  favor  of 
^  liens  by  bottomry,"  aflEbrds  no  implication  of  an  intention  to 
destroy  idl  other  liens  not  arising  out  of  a  written  conyeyance  or 
contract  capable  of  record.  A  lien  by  bottomry  was  created  by  a 
bottomry  bond,  originated  in  circamstances  of  neoessity,  and  had 
this  peculiar  quality,  that  the  last  bottomry  lien  had  priority  instead 
of  the  first.  It  was,  undoubtedly,  the  peculiar  nature  of  this  lien, 
and  the  fact  that  it  was  created  by  a  written  instrument  capable  of 
being  recorded,  and  mighty  therefore,  be  held  to  be  within  the  gen- 
eral language  of  the  act,  that  induced  the  exception.  But  it  affords 
no  just  implication  of  an  intention  to  destroy  all  claims  for  liena 
under  State  statutes,  for  work,  materials  and  supplies  to  vessels,  in 
which  there  is  no  attempt  at  any  written  conveyance  of  the  vessel, 
and  which  could  not,  therefore,  be  held  to  &11  within  the  general 
language  of  the  act,  so  as  to  need  any  exception  in  their  fiftvor. 
The  order  appealed  from  must  be  affirmed. 

Order  affirmed. 


NoiB.— That  aoontnust  for  labor  performed  mod  mateilaU  fumlBhed  In  the 
■tmotion  of  Teaeels  is  not  a  maritime  oontraot,  nor  within  the  admiralty  Jurladiotloa 
eC  the  United  States  oourta,  was  held  by  the  supreme  Judiolal  court  of  MaMaohosetts 
la  FBiCsr  T.  Th«  JBtehord  BiMCMd,  1  Am.  Bep.  ISS;  and  by  the  court  of  appeals  eC  Nsiw 
Tork  in  8  Am.  Bep.  680.  To  the  same  eifeot  see  Foutia  t.  T7U  OrphSHS,  S  OUfl,  •  T%§ 
9otmaih  >  Bi»«  M>;  lAnUmr.SUamboat  ilolMrtt,pose.— Rbp. 


MoIvDOX,  appellant,  y.  Mobmav. 


When  a  pnrebmser  goes  into  poneasloii  of  premlsM  under  a  eontiaei  of  sale 
and  the  title  of  the  yendee  fails,  or  he  is  onable  to  make  conveyance  M  stlpQ- 
lated  by  the  contract,  sach  purchaser  cannot  retain  possession  and  ei^oy- 
ment  of  the  premises  bj  yirtne  of  the  contract,  and  at  the  same  time  avoid 
the  payment  of  the  purchase  price. 
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TIm  Tendor  amy  maintaiii  an  adion  for  a  itriet  f oredoanre  and  lorfeitiifd  of 
the  puchaae  rights  under  the  oontraet,  onlees  the  latter  oflfor  to  reacind ;  and 
it  ia  not  noceasary  that  the  plaintiff  ehoold  tender  a  deed  oonyeying  a  elear 
title  before  such  action  can  be  brought  or  maintained. 

AcTiOK  to  foreclose  all  of  a  vendee's  claim  to  and  cy^nity  of 
redemption  in  certain  premises  held  and  occupied  by  him  under  a 
contract  of  sale. 

By  the  terms  of  a  bond  executed  and  deliyered  by  the  plaintiff  to 
the  defendant,  the  former  was  to  execute  and  deliver  to  the  latter 
a  good  and  sufficient  deed  of  conveyance  of  certain  lots  of  land  on 
or  before  the  26th  day  of  November,  ISQ'Hy provided  that  the  defend- 
ant should  pay  to  the  plaintiff  a  specified  sum  before  that  day.  In 
1869  the  plaintiff  brought  this  action  in  the  circuit  court  for 
Marathon  county,  alleging  the  tender  and  refusal  of  a  deed,  and 
a  refusal  to  pay  the  amount  mentioned  in  the  bond.  The  defendant 
alleged  in  his  answer  the  payment  of  two  several  sums,  and  facts 
showing  an  inability  on  the  part  of  the  plaintiff  to  give  a  clear  title 
to  the  premises.  That  the  defendant  went  into  possession  under  the 
contract,  and  remained  in  possession  ever  since.  That  he  had  made 
improvements  upon  the  land,  and  that  the  plaintiff  was  insolvent. 

Upon  the  trial  the  court  found  that  the  plaintiff  could  not  give 
a  good  and  sufficient  deed  in  fee  simple,  and  therefore  held  that  the 
plaintiff  had  no  cause  of  action.  Judgment  of  nonsuit  and  plain- 
tiff appeals. 

James  0.  Raymond,  for  appellant,  cited  Taft  v.  Keuel,  16  WiB. 
278;  Ludlow  v.  GUman,  18  id.  552;  HorUm  v.  Arnold,  id.  212; 
WalJcor  V.  Wihotij  13  id.  522 ;  Hall  v.  Oale,  U  id.  54. 

W.  C,  SUverihom,  for  respondent,  cited  Wright  v.  Young,  6  Wis. 
127 ;  Baieman  v.  Johnson,  10  id.  1 ;  Taft  v.  Kessel,  16  id.  273 ;  Davis 
V.  Henderson,  17  id.  105 ;  Davidson  v.  Van  Felt,  15  id.  341 ;  Sfnith  v. 
Mariner,  5  id.  558. 

Dixoifr,  C.  J.  If  the  defendant  were  not  in  possession  of  the 
premises,  claiming  to  hold  them  under  the  contract,  the  judgment 
of  the  circuit  court  might  stand.  But  the  defendant  is  in  possession 
and  enjoyment  of  the  premises,  never  having  been  evicted  or  dis- 
turbed, and  claims  the  right  to  continue  therein  by  virtue  of  the 
contract,  and  still  refuses  to  pay  the  price.  The  judgment  of  the 
circuit  court  establishing  his  right  thus  to  remain  hi  the  poosegflion 
Vol.  VII.— 13 


gg  WISCONSIN, 


Mdndoe  t.  MormaiL 


and  enjoyment,  leaves  him  there,  and  jnstifies  his  refiisal  to  pay  the 
consideration  money  as  he  has  agreed.  The  case  of  Tafi  v.  Kessely 
16  Wis.  273,  is  clear  authority  that  this  cannot  be  done.  The 
remedy  of  the  purchaser,  as  there  decided,  where  the  title  of  the 
vendor  fails  or  he  is  unable  to  make  conveyance  as  stipulated  by  the 
contract,  is  to  rescind  the  contract,  or  offer  to,  and  to  restore  the 
possession,  in  which  case  he  may  recover  the  purchase-money 
advanced,  and  the  interest,  together  with  the  value  of  his  improve- 
ments, deducting  therefrom  such  sum  as  the  use  of  the  premises 
may  have  reasonably  been  worth ;  and,  if  necessary  for  his  protec- 
tion, the  court  will  also  provide  by  the  judgment  that  the  possession 
be  not  surrendered  until  the  amount  so  recovered  shall  have  been 
paid  or  otherwise  secured  to  his  satisfaction.  If,  on  the  other  hand, 
the  purchaser  chooses  not  to  rescind,  but  to  retain  possession  under 
the  contract,  he  can  do  so  only  upon  condition  that  he  pays  the 
purchase-money  and  interest  according  to  the  contract.  In  the 
latter  case,  or  rather  when  the  purchaser  does  not  elect  to  rescind, 
it  is  considered  that  he  is  willing  to  receive  such  title  as  the  vendor 
is  able  to  give,  and  content  with  the  personal  responsibility  of  the 
vendor  upon  his  covenants  in  case  the  title  actually  fails  and  he  is 
afterward  dispossessed.  These  propositions  are  clearly  established 
by  Taft  v.  Kessely  as  well  as  the  following,  in  addition  to  the  cases 
there  cited :  Worthinqton  v.  Curdy  2,%  A.rk.  277 ;  Oarvin  v.  Cohen, 
South  Carolina  Law  and  Eq.  B.  (Richardson,  13  Law  and  12  £q 
1860-1866),  153;  Helvenstein  v.  Higgason,  35  Ala.  259;  Wiley  v 
Howard,  15  Ind.  169. 

In  holding  thus,  we  do  not,  of  course,  intend  to  say  that  there 
may  not  be  circumstances  under  which  some  modification  of  these 
rules  would  be  proper.  There  may  be  cases  where  it  would  be 
proper,  and  the  ends  of  justice  would  require,  that  the  vender's  pro- 
ceedings be  stayed,  or  his  action  continued,  to  enable  the  purchaser 
to  pay  off  an  outstanding  incumbrance,  which  is  such  that  he  can 
pay  it  and  apply  the  amount  or  have  it  applied  under  the  direction 
of  the  court,  in  extinguishment  of  so  much  of  the  sum  due  upon 
his  contract.  And  there  may  be  other  cases  where  it  would*  be 
equitable  and  just  to  stay  the  vendor's  proceedings  to  foreclose,  and 
to  require  him  to  extinguish  an  outstanding  title  or  incumbrance 
out  of  the  purchase-money  to  be  paid  into  court,  and  if  he  did  not 
do  so,  to  order  the  money  refunded,  and  perhaps  his  action  dis- 
missed.   If  it  should  appear  that  the  vendor  had  unjustly  and  will- 
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fully  refnsed  to  satisfy  an  incumbrance  or  extinguish  an  outstand- 
ing title  or  lien,  when  it  was  entirely  competent  for  him  to  do  so 
and  that  his  purpose  was  to  oppress  the  purchaser  and  force  him 
against  his  interest  to  elect  a  rescission,  I  have  little  doubt  the  court 
might  make  such  order,  and,  if  it  were  not  complied  with,  might 
properly  dismiss  the  action.  In  all  such  cases  the  court  may  so 
shape  and  control  its  proceedings  as  to  prevent  injustice,  and  com- 
pel either  party  to  do  that  which  is  equitable.  See  Mack  v.  Patching 
42  N.  Y.  171,  172,  and  cases  cited..  But  cases  of  the  kind  are 
exceptional,  and  this  one  presents  no  such  peculiar  circumstances. 
It  is  but  the  ordinary  case  of  a  yendor  who  is  unable  to  give  a  clear 
title  in  compliance  with  the  terms  of  his  agreement.  It  is  true,  the 
answer  avers  that  the  vendor  is  insolvent,  but  that  does  not  vary 
the  case.  The  purchaser  cannot  refuse  to  pay  the  price,  and  retain 
possession  of  the  premises  forever  on  that  ground.  It  would  be 
inequitable  for  him  to  do  so.  He  cannot  put  the  vendor  off,  or 
compel  him  to  wait  the  course  of  events,  or  until  the  title  has 
become  perfect  by  lapse  of  time  or  otherwise.  It  is  optional  with 
him  to  rescind,  and  when  he  does  so  he  will  have  judgment  for  the 
purchase-money  already  paid,  with  other  legitimate  expenditures 
under  the  contract  beyond  what  has  been  realized  on  the  rents  and 
(irofits  at  a  fair  valuation  ;  and  this,  with  his  lien»jknd  right  to  retain 
possession  until  the  judgment  is  paid,  is  considered  an  ample 
Remedy,  at  least  as  ample  as  the  nature  of  the  case  will  admit  The 
situation  is  quite  as  much  if  not  more  to  his  advantage  than  if  he 
had  taken  a  deed  and  given  a  mortgage  to  secure  the  purchase- 
money  ;  for  what  the  rights  of  a  naortgagor  would  be  should  he 
undertake  to  rescind  and  tender  a  re-conveyance,  is  not  so  well 
settled.  The  defendant  .should,  therefore,  if  he  desired  to  avoid  a 
strict  foreclosure  and  forfeiture  of  all  rights  as  purchaser,  have 
offered  to  rescind  by  his  answer;  for  otherwise  judgment  must  go 
against  him  for  the  residue  of  the  purchase-money  and  interest,  and 
then  all  right  and  remedy  will  be  gone,  unless  he  pays  the  judgment 
and  receives  a  deed  within  the  time  limited  for  that  purpose.  And 
it  may  yet  be  time  for  the  defendant  to  avail  himself  of  this  privi- 
l^e.  The  power  of  amendment  is  still  open  to  him ;  for,  upon  the 
cause  being  remanded,  the  circuit  court  may  undoubtedly,  in  its 
discretion,  allow  an  amendment  of  the  answer,  should  proper 
application  be  made. 
The  position  of  the  It^arned  counsel  for  the  defendant^  rhat  the 
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pbuntiff  was  required  to  tender  a  deed  conyeying  a  clear  title  before 
snit  brought)  or  before  he  can  maintain  this  action,  ia  inconsiBtent 
with  the  view  above  expressed,  and  of  course  untenable.  The 
aulhorities  to  which  the  counsel  refers  are  distinguishable,  being 
cases  where  the  vendor  proceeded  to  enforce  an  equitable  lien  for 
the  pnrchase-money,  and  the  vendee  elected  to  rescind  on  the 
ground  that  the  vendor  could  not  make  title;  or  cases  where  the 
vendee  had  offered  to  pay  the  purchase-money,  and  demanded  a 
deed,  and  the  vendor  had  refused  to  execute  it,  and  afterward 
brought  suit  to  recover  the  money.  It  would  have  been  idle  here 
for  the  plaintiff  to  have  tendered  a  deed,  as  it  conclusively  appears 
that  the  defendant  would  have  refused  to  accept  it  and  pay  the 
purchase-money. 

And  the  other  position  of  the  counsel,  that  the  court  below  must 
have  found  that  the  subsequent  agreement  set  up  in  the  answer  was 
entered  into  between  the  parties,  is  also  untenable.  The  bill  of 
exceptions  purports  to  contain  all  the  evidence  given  upon  the  trial, 
And  there  is  not  one  word  of  testimony  in  support  of  that  part  of 
the  answer,  even  if  the  finding  is  to  be  construed  as  counsel  con 
tends,  which  is  very  doubtful. 

The  judgment  of  the  circuit  court  is  reversed,  and  the 
remanded  for  further  proceedings  according  to  law. 


JiLSOK,  executor,  v.  Oilbert  and  another,  appellants. 

(»Wti.637.) 

OtmPract.    Statute  of  frauds,    8t€Uute  of  UnUtaHom, 

Where  a  person  agrees,  bj  parol,  to  reward  another  for  past  servioes  bj  teeta- 
mentarj  beqnest,  the  agreement  is  not  within  that  branch  of  the  statute  of 
fraads  relating  to  agreements  not  to  be  performed  within  one  jear. 

The  statnte  of  limitations  does  not  begin  to  run  against  the  claim  or  demand 
for  such  serrices  until  after  the  death  of  the  promisor. 

Action  upon  a  joint  and  several  promissory  note,  made  March 
28,  1855,  by  Levi  P.  Gilbert  and  William  T.  Gilbert,  and  payable  to 
TTannah  Peck,  or  bearer,  on  or  before  April  1,  1857,  with  interest 
at  twelve  per  cent. 
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JilsoDy  the  plaintiff,  was  the  executor  of  the  last  will  and  testa- 
ment of  Hannah  Pierce,  formerly  Hannah  Peck,  the  payee  of  die 
note.  The  complaint  alleged  the  making  of  the  note,  and  non* 
payment 

Tsie  answer  admitted  the  making  of  the  note,  but  alleged  that  it 
was  given  for  the  individual  debt  of  Levi  Gilbert,  and  that  the 
other  defendant  signed  it  as  surety  in  fact;  that  the  action  was 
barrod  by  the  statute  of  limitations;  that  the  payee  agreed  to  allow 
and  apply  a  claim  for  services  rendered  by  said  Gilbert  in  payment 
of  the  note,  and,  retaining  possession  of  the  same  during  her  life- 
time, to  bequeath  the  note  to  him  to  be  sun'endered  tip  and  can- 
celed after  her  death. 

The  reply  set  up  a  general  denial,  and  the  statute  of  limitatioub, 
as  a  bar  to  the  defendants'  claim  for  services. 

Verdict  for  plaintiff;  new  trial  denied;  judgment  on  verdict,  and 
defendants  appeal. 

L.  B.  Caswell,  for  the  appiellants,  contended,  among  other  things* 
that  services  rendered  under  promise  of  compensation  by  will,  create 
a  good  claim  against  the  estate  if  no  will  be  made.  Martin  v. 
WrigAfs  admWsy  i3  WcTid.  f^60:  Edtifi^WBintin;^'m\  5W; 
Jacobson  v.  Eocecui&rs'of  he  Orange;  3«John5.  W^;*  Ptiitir^a^  y. 
Patterson,  13  id.  379.  The  note  being  joint  and  several,  the 
counterclaim  could  be  set  up  in  favor  of  one  defendant.  Feoph 
ex  rel.  Cram  v.  White,  8  How.  151,  454;  Briggs  v.  Briggs,  20  Barb. 
477 ;  R  S.,  ch.  125,  §  11. 

Weymouth  <6  Porter,  for  respondents,  argued  that  the  agreement 
could  not  be  pleaded  as  a  set-off  to  the  note:  1.  Because  it  is  not 
enforceable  at  law ;  2.  Because,  being  by  parol,  it  could  not  vary  a 
written  contract;  3.  Because  by  the  statute  of  limitations. 

Dixon,  C.  J.  The  agreement  set  up  in  the  answer  was  not 
within  that  branch  of  the  statute  of  frauds  relating  to  agreements 
not  to  be  performed  within  one  year,  nor  had  the  statute  of  limita- 
tions run  upon  it ;  and  neither  was  it  an  agreement  varying  or 
contradicting  the  terms  of  the  note.  The  agreement  was  not  within 
the  statute  of  frauds,  for  two  reasons.  In  the  first  place,  it  was 
made  upon  an  executed  consideration.  The  services  rendered  by 
the  defendant  Levi  P,  Gilbert^  and  for  which  it  is  alleged  the  t<\sta- 
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trix  agreed  to  pay^  had  been  performed  before  the  promise  waa 
made ;  and  past  servioes  are  a  sufficient  consideration  to  support  a 
promise  to  pay  for  them.  It  is  immaterial  whether  the  promise  be 
made  before  or  after  the  services.  Snyder  v.  Costards  Adin^tSy  4 
YeateSy  353-^58.  The  subsequent  promise  to  pay  implies  that  the 
services  were  rendered  upon  previous  request.  The  consideration 
for  the  agreement  having  been  thus  fully  executed  on  the  part  of 
the  defendant  with  whom  it  was  made,  and  before  the  makiugoi  it^ 
the  fact  that  the  time  of  payment  extended  or  might  extend,  even 
if  it  had  been  expressly  so  provided,  beyond  the  year,  would  not 
bring  the  promise  within  the  statute,  as  has  just  been  decided  in 
MeOkllan  v.  Sanfordy  antey  p. 

But  more  than  this,  the  promise  was  not  by  its  terms  to  be  per- 
formed beyond  the  year,  which  is  the  other  reasou  why  it  was  not 
within  the  statute.  **  The  contract,  to  be  within  the  statute,''  says 
this  court,  in  WTiite  v.  Hancheity  21  Wis.  416,  ^'  must  be  such  that  it 
eanndl  be  performed  within  a  year.''  By  this  was  not  intended,  of 
course,  a  natural  or  physical  impossibility,  but  an  impossibility  by 
the  terms  of  the  contract  itself,  or  by  the  understanding  and  inten- 
tion  of  the  parties,  as  shown  by  the  contract  The  statute  includes 
culy  §ucb  agr^epie^t&i^  &irly  ajid.reaaonably,  interpreted,  do  not 
admit  o?  a  Va^v^;  e^ecutio^i;,  vr|thin  ja  year  from  the  making.  If,  by 
possibility,  an  agreement  may,  by  its  terms,  be  executed  within  that 
time,  it  is  not  within  the  statute.  An  agreement  or  promise,  there- 
fore, the  performance  of  which  is  contingent  upon  the  duration  of 
human  life,  is  not  within  the  statute,  because  by  the  death  of  the 
person  within  one  year,  upon  the  happening  of  which  the  perform- 
ance is  to  take  place,  a  valid  execution  or  performance  may  be  had 
within  that  time  according  to  the  very  terms  of  the  contract  The 
fact  that  the  performance  may  thus,  by  possibility,  be  requirec 
within  the  year,  relieves  the  contract  from  the  operation  of  th 
statute.  And  this  construction  of  the  statute  is  sustained  b^ 
numerous  decisions,  with  none  to  the  contrary  so  far  as  I  know 
AnonymauSy  1  Salk.  280 ;  Peter  v.  CromptoUy  Skin.  353 ;  Fenton  v. 
BmbUrSy  8  Burr.  1278 ;  Peters  v.  Westboroughy  19  Pick.  364 ;  Lyon 
v.  Kiiigy  11  Mete.  411;  Worthy  t.  JorieSy  11  Gray,  168;  Doyle  v. 
DixoTiy  97  Mass.  208 ;  Ridley  v.  Ridleyy  34  Beav.  478 ;  Updike  v. 
Ten  Broecky  32  N.  J.  Law  R.  (3  Vroom.)  105  ;  Brown  on  Frauds,  §S 
273-276,  and  the  cases  referred  to. 

Fenton  v.  Emblers  was  a  case  like  the  present,  in  that  it  was  a 
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promise  to  reward  a  party  for  seryioes  by  a  legacy,  or  provisioD  to 
be  made  in  a  will.  In  that  case,  the  defendant's  testator  had  prom- 
isetl  the  plaintiff  that  if  she  wotild  become  his  housekeeper,  he 
wonid  pay  her  wages  after  the  rate  of  £0  per  annnm,  and  give  her, 
by  his  last  will  and  testament,  a  legacy  or  annuity  of  £16  by  the 
year,  to  be  paid  yearly.  The  plaintiff,  on  this  agreement,  entered 
into  the  testator's  seryice,  and  became  his  housekeeper,  and  con- 
tinned  so  for  more  than  three  years.  The  contract  whs  by  parol, 
and  objection  was  taken  to  it  that  it  was  within  the  statute,  and 
invalid ;  but  the  court  held  otherwise.  Mr.  Justice  Dbknison,  with 
whom  the  other  judges  coincided,  declared  his  opinion  to  be,  that 
the  statute  plainly  means  an  agreement  not  to  be  performed  within 
the  space  of  a  year,  and  expressly  and  specifically  so  agreed ;  that  a 
contingency  was  not  within  it,  nor  any  case  that  depended  on  a 
contingency;  and  that  it  did  not  extend  to  cases  where  the  thing 
might  be  performed  within  the  year. 

And  in  Ridley  v.  Ridley,  in  the  Rolls  court,  where  the  decision 
was  by  Sir  John  Rohilly,  M.  R.,  who  is  certainly  very  high 
authority,  the  point  is  thus  correctly  stated  in  the  note:  ''That 
part  of  the  fourth  section  of  the  statute  of  frauds  (29  Car.  2,  ch.  3), 
which  requires  agreements,  not  to  be  performed  within  a  year,  to  be 
in  writing  and  signed,  does  not  apply  to  cases  in  which  the  perform- 
ance may,  by  possibility  or  accident,  be  extended  beyond  that 
period ;  it  is  to  be  confined  to  cases  where  the  agreement  is  not  to  be 
performed  and  cannot  be  carried  into  execution  within  that  space 
of  time.  Therefore,  where  A  B  agreed  by  parol  for  valuable  con- 
sideration to  leave  0  D  a  certain  amount  by  his  will,  and  A  B  died 
fourteen  years  after  the  agreement,  held,  that  the  statute  of  frauds 
did  not  apply." 

And  the  same  construction,  if  not  expressly,  is  certainly  im- 
pliedly, sustained  by  many  other  cases,  in  which  it  has  been  held 
that  services  rendered  under  promise  of  compensation  by  will, 
create  a  good  claim  against  the  estate  if  no  will  be  made.  Such 
was  the  recent  case  in  this  court  of  Baylies  v.  Entate  of  Pricfure, 
24  Wis.  651,  where  the  agreement  was  made  in  March,  1857,  and 
the  plaintiff  continued  to  serve  under  it  from  that  time  until 
November,  1863,  and  Pricture  died  in  May,  1867,  not  having  made 
com])ensation  by  a  legacy,  as  he  had  agreed,  and  a  recovery  aguwist 
the  estate  was  sustained.  And  see,  also,  Martin  v.  Wri(/ht\s  Adm'rf^ 
13  Wepd.  460;  Jannhfton  v.  Executors  of  he  Grange^  3  Johns.  199; 
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PalUrmm  t.  Patterson^  13  Johns.  379 ;  Eaton  y.  Bmion^  3  Hill, 
576 ;  LUtl$  y.  Dawsatiy  4  Dall.  Ill ;  and  Snyder  t.  Oastar^s  Adm'rs, 
iuprcu  In  die  latter  case,  it  will  be  observed  that  the  promise  or 
declaration  of  the  intestate  that  the  plaintiff  should  be  paid  for  her 
service  after  his  death,  was  not  made  nntil  some  years  after  the 
service  was  rendered.  And  in  Patterson  v.  Paitersmij  it  was  shown 
that  the  defendant,  ^ho  was  the  father  of  the  plaintiff,  had  said 
that  he  intended  to  reward  the  plaintiff  well ;  that  he  was  old,  and 
that  the  plaintiff  must  continue  with  him  as  long  as  he  lived  and 
he  would  reward  him  well,  and  that  he  should  have  the  £urm,  pay- 
ing legacies  to  his  other  children.  It  was  also  shown  that  the 
defendant  had  said  he  intended  to  give  the  plaintiff  (750  for  his 
■ervices,  and  had  provided  for  it  in  his  will,  and  that  he  should 
■hare  equally  with  the  other  children.  A  will,  duly  executed  by 
the  defendant,  was  likewise  produced  in  evidence,  by  which  it 
appeared  that  he  had  ordered  (750  to  be  paid  to  tlie  plaintiff^ 
and  the  residue  of  his  property  to  be  divided  equally  between  his 
children.  The  court  said  it  was  evident  from  the  testimony,  ^'that 
the  plaintiff  was  to  be  compensated  for  his  services  by  a  provision 
to  be  made  for  him  by  his  father  (the  defendant)  in  his  will ;  and, 
of  course,  that  no  claim  for  compensation  was  to  be  made  in  his 
father's  life-time.  The  defendant  is  bound  to  make,  and  it  is  pre- 
sumed will  make,  such  a  provision  for  the  plaintiff  by  his  will  as 
will  do  him  perfect  justice,  and  which  may  be  perfectly  satisfactory 
to  him  or  which,  in  judgment  of  law,  may  amount  to  a  satisfaction. 
Should  the  defendant  wholly  overlook  the  plaintiff  in  his  will,  this 
would  be  such  an  act  of  injustice  that  there  can  be  no  doubt  the 
plaintiff  might  maintain  an  action  and  recover  a  reasonable  ootnpen* 
eation  for  his  sertncesJ^  This  was  the  clearest  possible  recognition 
of  the  validity  of  such  agreements  and  that  they  are  not  within  the 
statute  of  frauds. 

And,  as  to  the  claim  or  demand  of  the  defendant  being  barred  by 
the  statute  of  limitations,  it  is  entirely  elear  it  is  not  The  day  of 
payment  did  not  arrive  until  the  death  of  the  testatrix,  and  no 
cause  of  action  occurred  nntil  that  time,  and  until  it  appeared  that 
she  had  failed  to  make  the  testamentary  provision  agreed  upon. 
The  defendant  had,  therefore,  no  right  of  action  until  after  hei 
death,  which  appears  to  have  accrued  after  March,  1868 ;  and  henoc 
hii  oounteiclaim,  or  right  to  set  off  the  value  of  his  Bervioes,  c»r  U 
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riiow  payment  in  that  way  of  the  principal  ram  due  upon  the  note, 
cannot  be  defeated  on  this  ground. 

And  the  other  objection,  that  the  agreement  varied  or  was  incon- 
sistent  with  the  terms  of  the  note,  seems  equally  untenable.  It  was 
no  more  than  an  agreement,  showing  how  the  note  had,  in  fact, 
been  paid,  and  how,  upon  the  death  of  the  holder,  it  was  to  be 
surrendered.  If  evidence  had  been  received,  under  the  answer,  as 
offered  by  the  witness  Hickoz,  and  the  answer  sustained,  it  would 
have  been  proof  of  payment,  or  of  an  accord  and  satisfEtction.  by 
which  the  principal  sum  due  had  been  liquidated  and  the  debt 
eztiuguished.  The  case  differs  somewhat  in  facts,  but  not  at  all  iu 
principle,  from  Jones  v.  KeysSy  16  Wis.  562,  and  Peterson  v.  c/oA/t- 
son^  22  id.  21,  and  cases  there  cited.  See,  also,  Racine  County  Batik 
V.  Keepy  13  id.  209.  Or,  if  we  view  it  in  another  light,  and  as  an 
agreement  to  pay  the  defendant  for  his  services  in  that  particular 
way  and  at  that  time,  it  seems  still  less  in  conflict  with  the  terms 
of  the  note,  and  the  right  of  set-off  is  very  obvious.  It  would  be 
very  strange  were  it  to  be  held  that  the  defendant  must  lose  all 
right  of  compensation  for  his  services,  which  the  testatrix  agreed  to 
make,  because  such  was  the  form  of  the  agreement.  Proof  of  the 
services  and  of  the  agreement  proves  payment ;  and  that  tUis  con- 
stitutes a  valid  defense  to  the  action  we  think  there  can  be  no  man« 
ner  of  doubt 

But  if  the  law  were  otherwise  with  respect  to  the  agreement,  and 
it  was  invalid,  or  barred  by  the  statute  of  limitations,  or  inconipe- 
tent  to  be  shown  as  a  defense  to  the  note,  the  judgment  would  still 
have  to  be  reversed  for  error  in  the  instructions  to  the  jury.  To 
meet  the  answer  of  the  statute  of  limitations,  set  up  by  the  defend- 
ants in  bar  of  the  action  upon  the  note,  and  to  take  the  case  out  of 
the  operation  of  section  41,  ch.  138,  R.  S.,  the  plaintiff  called  the 
defendant  Levi  P.,  the  principal  in  the  note,  his  co-defendant  being 
surety,  as  a  witness  to  prove  that  the  sums  indorsed  upon  the  note 
as  payments  of  interest  were,  in  fact,  paid  by  him  to  the  testatrix. 
The  witness  testified  that  he  paid  her  the  money,  but  not  as  interest 
upon  the  note,  but  in  pursuance  of  the  agreement  set  forth  in  his 
answer,  and  as  an  annuity  to  her  during  her  life-time,  equivalent  to 
the  rate  of  interest  specified  in  the  note.  He  said :  ^^  I  sent  her 
money  to  pay  interest  on  the  other  note,  and  smaller  sums  to  apply 
on  the  agreement  or  annuity  which  I  made  with  her,  and  not  on 
diis  note.  We  talked  about  taking  up  this  note  and  putting  it  in 
Vol.  VTL— 14 
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the  titna  of  annuity,  but  she  had  not  the  note  with  her/'  And 
again  he  testified;  *< There  was  no  agreement  about  paying  interest 
on  tlie  note.  I  understood  my  payments  to  apply  on  the  contract 
or  annuity.  On  this  annuity  I  agi'eed  to  pay  her  the  current  rate 
of  inteR'st"  A  formal  offer  was  made  by  the  defense  to  prove,  by 
the  same  witness,  the  agreement  set  up  in  the  answer,  but  that  waa 
rejected,  and  probably  because  it  was  not  competent  for  him  to  tes- 
tify to  it,  the  other  party  to  the  agreement  being  dead.  But  the 
foregoing  testimony  was  received  without  objection,  and  under  the 
circumstances  stated.  Upon  this  evidence,  which  was  all  there 
was  of  payment,  in  fact,  of  the  sums  indorsed  upon  the  note,  the 
court  instructed  the  jury  that,  ^*  under  the  pleiidings  in  this  case,  and 
the  defendant's  statement  that  he  owed  Mrs.  Peck  nothing  but  this 
note  and  another;  if  you  find  that  within  six  years  before  the  com- 
mencement  of  this  action  the  defendant  overpaid  the  other  note 
and  interest,  and  within  the  six  years  made  payments  as  interest 
over  and  above  paying  the  other  not«,  you  must  find  for  the  plain- 
tiff." To  this  instruction  the  defendants  excepted,  and  we  think  it 
was,  in  any  view,  erroneous.  Conceding  the  agreement  between  the 
defendant  and  testatrix  not  to  have  been  valid  or  binding,  still,  so 
fai  as  it  had  been  acted  upon  by  the  parties  and  money  paid  in  pur- 
suance of  it  (and  this  was  in  evidence  before  the  court  —  proved^  in 
fact,  by  the  plaintiff  himself),  it  seems  to  us  to  have  been  error  to 
withdraw  it  or  the  evidence  from  the  consideration  of  the  jury  upon 
the  point  in  question,  namely,  whether  the  money  paid  was  paid  as 
interest  on  the  note  or  not  If,  acting  upon  the  agreement  and 
treating  it  as  valid,  the  money  was  paid  upon  that  or  as  an  aiinuity, 
and  not  as  interest  on  the  note,  then  it  is  manifest  that  such  pay- 
ment did  not  have  the  effect  of  taking  the  note  out  of  the  o)>er»- 
tion  of  the  statute.  It  is  the  intention  of  the  party  paying  which 
decides  the  character  or  effect  of  payment  under  such  circum- 
stances, provided  such  intention  he  known  to  the  party  receiving  the 
money.  If  the  testatrix  received  the  money  upon  the  agreement, 
of  which  its  existence,  if  established,  would  constitute  very  strong 
evidence,  then  it  was  no  ]>ayment  upon  the  note,  and,  of  course*  did 
not  relieve  the  plaintiff  from  the  bar  of  the  statute.  It  wa?  oomj>ef  ent, 
therefore,  for  the  jury  to  consider  the  evidence  upon  thi8)w>int ;  and 
it  should  have  been  submitted  to  them  under  proper  instruction  io 
say  whether  the  payments  were  made  on  the  note  or  on  the  agree- 
ment, and  if  they  found  the  latter,  then  that  the  action  was  barred 
.Yiidsrment  reversed,  and  a  venire  de  novo  awarded. 
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UouGHTOK,  appellaDty  v.  The  Fikst  National  Bank  of  Elk* 

HORN,  impleaded,  eta 

(SS  Wli.  668.) 

'  Ihwni$$orjfjioie^ind0r9&merUbyoaM&r.    JMies^ 

Whim  the  cashier  of  a  hank,  for  the  accommodation  of  the  ftayee  or  prior 
indorser,  indorsed  his  name  upon  a  note,  not  belonging  to  the  bank,  aa  "  A. 
B.,  Ou."  MM,  tliat  the  indorsement  was  official,  not  personal,  and  sufficient 
in  form  to  bind  the  bank.    {8m  note,  p.  HI.) 

Action  upon  a  promissory  note. 

On  the  23d  day  of  Jane,  1869,  Eugene  Gostigan  at  Pentwater^ 
Michigan,  made  his  promissory  note  for  (1,005.19,  payable  to  the 
order  of  Wadsworth,  Adams  &  Co.,  at  the  Merchants'  National 
Bank  in  the  city  of  Milwaukee.  This  note  was  indorsed  by  Wads- 
worth,  Adams  &  Co.,  the  payees ;  and  on  the  24th  of  June,  1869, 
was  again  indorsed  by  George  Buckley,  cashier  of  The  First 
National  Bank  of  Elkhorn,  and  left  in  the  hands  of  the  payees. 
Fbe  payees  soon  after  transferred  the  note  to  one  Chase,  who  left  it 
silh  tiie  plaintiffs  for  discount  The  plaintiffs  made  inquiries  of 
aaid  Buckley,  at  Milwaukee,  concerning  the  note,  and  were  informed 
by  him  that  his  indorsement  as  cashier  was  all  right ;  that  the 
bank  of  Elkhorn  held  security  for  the  payment  of  the  note,  and 
that  it  would  be  paid«  The  plaintiffs  thereupon  purchased  the 
note.  Chase  indorsing  it  *^  without  recourse." 

The  complaint  alleged  the  making  of  the  note ;  the  indorsement 
by  the  payees  to  the  bank  of  Elkhorn  and  by  it  to  Chase,  and  by 
him  to  plaintiffs;  also  due  presentment,  non-payment,  and  notice 
to  the  bank. 

The  answer  denied  that  the  bank  of  Elkhorn  eyer  owned, 
possessed  or  indorsed  said  note;  and  ayerred  that  the  note  was 
indorsed  by  one  Buckley  for  the  accommodation  of  Wadsworth, 
Adams  ft  Co. ;  and  that  it  was  not  purchased  by  Chase  or  the 
plaintiff^  in  good  faith,  or  in  the  usual  course  of  business,  but  it  was 
purchased  at  a  great  discount,  and  with  foil  knowledge  that  it  had 
not  been  indorsed  by  or  for  the  bank. 

The  court  found  that  the  indorsement  by  Buckley  was  made 
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with  on  t  consideration  and  for  the  accommodation  of  the  payeeS; 
and  that  the  Bank  of  Elkhom  never  owned,  negotiated  or  had  any 
mterest  in  the  note. 

Upon  these  findings  the  conrt  he]d  that  the  indorsement  oy 
Buckley  was  not  binding  upon  the  bank  and  rendered  judgmen 
against  the  plaintiff.    From  this  judgment  the  plaintiffs  appeal. 

Carpenter  <t  Murphy,  for  appellants. 

The  indorsement  of  Buckley  was  in  law  the  indorsement  of  the 
bank.  Layfayette  Bank  v.  State  Bank,  4  McLean,  208 ;  Bahk  of 
Genesee  v.  Patchin  Bank,  13  N.  Y.  309;  Burnhanty.  Webster ^  19 
Me.  232 ;  Robh  v.  Bank,  41  Barb.  586 ;  Bank  of  K  Y.  v.  Bank  of 
Ohio,  29  N.  Y.  61 9 ;  Mechanicn'  Bank  v.  WlMe  Lead  Co^  36  id.  505 ; 
Bank  of  the  State  v.  Wheeler,  21  Ind.  90 ;  Staie  Bank  of  Ohio  t. 
Fox,  3  Blatch.  431;  Baldmn  v.  Bank,  1  WalL  234.  That  the 
plaintiffs  had  a  legal  right  to  regard  the  indorsement  as  within  the 
ordinary  powers  of  the  cashier.  Fleckner  y.  U.  S.  Bank,  8  Wheat 
339 ;  North  River  Bank  v.  Aymar,  3  Hill,  202 ;  Famier^\  etc^  Bank 
T.  Butchers',  etc.,  Bank,  16  N.  Y.  137.  That  bank  is  estopped  by 
the  representations  of  its  cashier  from  alleging  that  it  was  aocom- 
modation  paper.  Fleckner  y.  U.  8.  Bank,  8  Wheat  339;  8t€U$ 
Bank  v.  Wheeler,  21  Ind.  90. 


Conger  <6  Sloan,  for  respondents,  contended  that  ho  liability, 
against  the  bank,  can  be  created  by  an  indorsement  of  its  cashier 
of  paper  not  owned  by  it  for  the  mere  accommodation  of  another. 
Edwards  on  B.  &  N.  349 ;  Marvine  v.  Hymers,  12  N.  Y.  227 ;  Bank 
of  Oenesee  y.  Patchin  Bank,  13  id.  314  That,  to  bind  the  bank, 
the  acts  of  the  cashier  must  be  done  in  the  ordinary  coarse  of  his 
duties.  Bank  of  U.  S.  v.  Dunn,  6  Pet  51 ;  U.  S.  y.  City  Bank,  21 
How.  356.  The  indorsement  being  made  without  authority  does 
not  bind  the  bank.  North  River  Bank  y.  Ayv/utr,  3  Hill,  262; 
Mechanic^  Bank  y.  Nmo  York  di  K  H.  R.  R.  Co.,  13  K.  Y.  634 ; 
Farmers  dk  Mechanical  Bank  y.  Butchers  d  Droveinf  Bank,  14  id. 
631 ;  S.  G.,  16  id.  125. 

OoLX,  J.  To  our  minds  the  position  that  the  indorsement  of 
Buckley  in  the  manner  in  which  it  was  made  is  to  be  treated  as  hit 
personal  indorsement,  and  not  one  in  his  official  character,  binding 
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upon  the  bank,  is  clearly  nntenable.  In  the  first  place,  Buckley 
iras  the  cashier  of  the  bank,  the  person  who,  in  the  regular  course 
of  bunness,  was  authorized  to  indorse  notes  for  the  bank.  He 
indorsed  the  note  in  question  by  signing  his  name,  *^  Geo.  Buckley, 
Cas.''  Now,  it  is  said  that  the  name  of  the  bank  does  not  any* 
where  appear  in  the  indorsement,  and  that  the  paper  does  not  bear 
any  eyidence  to  connect  the  bank  with  it  in  any  manner.  But  the 
authorities  cited  on  the  brief  of  the  counsel  for  the  plaintiffs  abund- 
antly show  that  it  is  not  necessary  that  the  indorsement  should  be 
made  in  the  name  of  the  corporation,  but  that  an  indorsement  by 
the  cashier  of  the  bank  adding  the  suffix  ^  Cashier  "  or  <'  Cash'r,'' 
*>r  "  Cr."  or  "  Cash."  will  be  regarded  as  an  official  indorsement. 
The  reason  and  principle  upon  which  these  authorities  proceed  are 
bo  fully  stated  in  the  opinions  of  the  judges  in  those  cases  that 
nothing  further  need  be  added  here  upon  the  point.  See  also,  in 
addition  to  the  cases  cited  by  plaintiff's  counsel,  Rockioell  r.  Elk- 
horn  Bank,  13  Wis.  653 ;  Ballston  Spa  Bank  v.  Marine  Bank,  16 
id.  120 ;  Clafiin  v.  Fanners  di  Citizen^  Bank,  36  Barb.  640,  which 
have  more  or  less  bearing  upon  the  question. 

But  it  is  insisted  that  this  was  the  individual  and  not  the  official 
act  of  Buckley,  because  it  was  made  for  the  accommodation  of  the 
payees  and  first  indorsees,  and  not  for  the  use  and  benefit  of  the 
oauk.  The  circuit  court  found  as  a  fact  established  by  the  eyi- 
dence that  the  indorsement  was  made  without  consideration  and  at 
the  request  and  for  the  accoinmodation  of  the  payees,  the  bank 
never  having  owned  or  negotiated  the  note,  nor  having  any  interest 
therein.  But  Buckley  expressly  swears  that  he  indorsed  the  note 
to  enable  the  payees  to  get  it  discounted  in  Milwaukee,  for  the 
purpose  of  taking  up  paper  that  the  bank  had  previously  dis- 
counted for  them,  either  due  or  becoming  due.  And  the  fair 
inference  from  his  testimony  is  that  this  paper  referred  to  had 
been  re-discounted  for  the  bank  in  Milwaukee,  and  that  he  indorsed 
this  pai'ticular  note  with  the  expectation  that  the  payees  would  use 
the  money  realized  by  its  discount  to  take  up  that  paper.  But 
however  this  may  be  we  still  think  that  if  it  was  an  accommo- 
dation indorsement  for  the  benefit  of  the  payees,  yet  under  th« 
circumstances  the  bank  is  liable  thereon.  We  have  already  said 
tliat  the  indorsement  was  good  in  form  to  bind  the  bank,  and  can* 
not  be  regarded  as  the  private  indorsement  of  Buckley.  But  still 
it  is  claimed  that  even  if  the  indorsement  was  good  in  foim  to  bind 
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the  bank,  yet  the  bank  is  not  liable  thereon,  because  the  cashier 
only  has  authority  to  indorse  paper  owned  by  the  bank,  and  cannot 
in  his  ofScial  character  make  an  accommodation  indorsement,  and 
that  if  he  does  he  acts  clearly  beyond  the  scope  of  his  authority^ 
and  the  principal  is  not  holden  on  the  contract.  Consequently 
it  is  argued  that  whoever  purchases  paper  bearing  the  cashier's 
indorsement  takes  the  risk  of  obtaining  that  which  he  had  no 
authority  to  indorse,  and  no  representation  of  the  cashier  that  the 
paper  indorsed  belonged  to  the  bank,  nor  any  other  representation 
made  by  him  to  show  that  the  indorsement  was  rightfully  and 
legally  made,  can  avail  to  bind  the  bank  upon  an  indorsement  not 
authorized. 

This  question  is  not  a  new  one  in  the  courts.  It  is  most  elabo- 
rately and  ably  discussed  in  the  North  River  Bank  v.  Aymar,  3 
Hill,  262;  Fartners  <6  Mechanics'  Bank  v.  Butchers  d  Drovers^ 
Bank,  14  N.  Y.  633;  S.  C,  16  N.  Y.  125;  and  conclusions 
were  reached  by  the  learned  judges  adverse  to  this  view  of  the  law. 
It  is  true,  the  decisions  in  those  cases  were  not  unanimous —  C.  J. 
Nelson  dissenting  in  the  first  case,  and  Judge  Comstook  in  the 
other ;  but  the  strength  of  the  argument  seems  to  me  decidedly  with 
the  majority  opinions,  and  we  have  concluded  to  follow  them  as  the 
better  rule  upon  this  subject.  The  case  before  the  court  falls  fully 
within  the  principle  and  general  reasoning  of  those  cases,  and  there* 
fore  we  have  no  difficulty  in  saying  that  the  bank  is  effectually 
bound  by  the  indorsement  of  the  cashier,  even  if  it  was  made  for 
the  accommodation  of  Wadsworth,  Adams  &  Co.  And  this  upon 
the  principle,  that  as  the  cashier  is  the  person  authorized  to  indorse 
notes  for  the  bank,  a  purchaser  of  such  paper  in  good  faith  before 
maturity  is  not  bound,  when  he  takes  it  thus  properly  indorsed,  to 
inquire  whether  the  bank  owned  it  when  it  was  indorsed  or  not 
Bank  of  N.  T.  v.  Bank  of  Ohio,  29  N.  Y.  619 ;  Banking  Associa- 
Hon  V.  Whi^e  Lead  Oo.,  35  id.  505.  It  is  true,  in  this  case  one  of 
the  plaintiffs,  before  they  bought  the  notes,  applied  to  the  cashier, 
Buckley,  to  know  if  his  indorsement  was  genuine,  and  asked  if  **  it 
was  all  right,"  and  was  told  it  was.  Perhaps  the  law  would  not 
mipose  this  duty  upon  the  plaintiffs  of  inquiring  of  the  cashier, 
before  purchasing  the  note,  whether  it  was  all  right ;  but  the  fact 
that  they  did  exercise  this  diligence  cannot  weaken  their  case.  It 
is  objected  that  this  information  was  not  sought  of  the  cashier  while 
at  the  counter  of  the  bank,  but  when  he  was  in  Milwaukee.    But 
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what  earthly  difference  can  that  make  ?  Suppose  the  plaintiff  had 
Been  the  cashier  on  the  street  in  ElkhorriJ  or  on  the  steps  of  the 
bank  building,  and  made  this  inquiry  in  regard  to  the  paper  ?  Can 
it  be  seriously  claimed  that  they  would  have  no  right  to  rely  upon 
his  representations  in  respect  to  his  indorsement,  unless  made  by 
him  while  standing  at  the  counter?  It  well  might  be  that  an 
officer  might  decline  to  answer  such  inquiries  when  away  from  the 
bank  without  its  books  before  him  to  refresh  his  recollection.  But 
cert^nly  if  he  did  undertake  to  give  the  information  when  away 
from  the  bank,  a  party  about  purchasing  a  note  indorsed  by  him 
would  have  a  right  to  rely  upon  the  representations  which  the 
cashier  might  make  in  regard  to  the  nature  and  character  of  the 
indor^ments. 

It  is  further  insisted  that  the  plaintiffs  cannot  be  regarded  as 
bona  fide  holders  without  notice  that  the  note  never  belonged  to  the 
bank.  But  we  fail  to  see  any  circumstance  attending  the  negotia- 
tion of  the  note  which  should  have  put  them  upon  inquiry.  It  is 
said  that  the  note  purported  to  have  been  executed  at  Pentwater, 
Michigan,  June  23, 1869,  and  that,  a  day  or  two  after  it  bore  date,  it 
was  left  with  the  plaintiffs  for  sale  by  Ghase.  Therefore,  it  is  argued^ 
the  plaintiffs  must  have  known  that  the  note  could  not,  in  that 
short  space  of  time,  have  passed  through  the  bank  in  the  regular 
course  of  business;  that  time,  distance  and  circumstances  rendered 
it  impossible  that  it  should  have  done  so.  Whatever  force  there 
might  be  in  this  view  of  the  matter,  it  is  a  sufficient  answer  to  say 
that  the  plaintiffs  did  inquii^  of  Buckley  if  the  indorsement  was 
his  as  cashier,  and  were  told  that  it  was.  What  more  were  they 
required  to  do  ? 

We  see  no  grounds  for  holding  that  the  note  in  the  hands  of 
Wadsworth,  Adams  &  Co.  was  not  the  subject  of  sale  in  the  market 
like  any  other  commercial  paper. 

It  follows  from  these  views  that  the  judgment  of  the  circuit  court 
must  be  reversed,  and  the  cause  be  remanded  with  directions  to 
enter  judgment  for  the  amount  of  the  note  against  the  bank. 

Ordered  accordingly. 

NoTB.~8ee  Meam  v.  SwomuUdt, »  Am.  Bep.  880|  and  not« 88&  whera  tha  oaoaaa  an 
•oUaotad :  aiao  Hc4U  v.  iVfree,  8  ▲m.  Bep.  ISB.— Bar. 
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L1A.0H  T.  Hale,  receiyer,  appellant; 

(SI  Iowa,  60.) 
If aHonal  banks.  BaUments,    Banking  powers.  BMmm* 

Wben  A  natioiULl  bank  reoelyed  on  deposit  United  States  bonde  of  oae  daai 
for  the  porpoee  of  conyerting  the  same  into  bonds  of  another  daas,  hM,  1. 
That  the  bank  was  not  a  mere  mandatary  or  bailee  acting  without  oompensa^ 
tion,  but  was  liable  to  the  depositor  for  the  yalae  of  the  bonds  on  its  refusal 
to  deliver  them  on  demand ;  2.  That  the  business  of  receiving  one  dase  of 
United  States  bonds,  to  be  conyerted  intoVnother,  is  within  the  scope  of  tiie 
powers  conferred  upon  national  banlcs  bj  the  act  of  congress  under  which 
they  are  organized ;  3.  Tliat  where  a  certificate  of  deposit  is  inadmissible  aa 
evidence  for  want  of  a  proper  stamp,  parol  evidence  is  admissible  of  the 
facts  it  redtes. 

Thb  plaintiff  avers  in  his  petition  that  he  deposited  in  the  First 
National  Bank  of  Keokuk  t400  in  7^0  United  States  bonds,  to  be 
converted  into  5.20  six  per  cent  United  States  securities ;  that  such 
bonds  were  at  a  premium  of  ten  per  cent,  and  worth  t440 ;  that  a 
demand  was  made  of  the  receiver  of  the  bank  for  the  return  of  one 
of  the  other  class  of  bonds,  which  was  refused ;  and  that  the  con- 
version of  United  States  bonds  from  one  class  into  another  was  a 
part  of  the  legal  business  of  the  bank  from  which  it  deriyed  profit 
A  written  receipt,  executed  by  the  cashier  of  the  bank,  was  annexed 
^o,  and  made  a  part  of,  this  petition. 
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An  amended  petition  was  subsequently  filed  reciting  substantially 
the  same  facts,  but  making  no  reference  to  the  receipt  above  men- 
tioned. 

The  answer  denies  the  allegations  of  the  petition,  and  that  the 
bonds  were  ever  a  part  of  the  assets  of  the  bank,  or  were  ever 
appropriated  or  converted  to  its  use. 

Trial  by  the  court,  and  judgment  for  plaintiflF. 

Among  the  facts  found  by  the  court  were  the  following : 

1.  The  First  National  Bank  of  Keokuk  was  an  association  under 
die  laws  of  the  United  States,  doing  a  general  banking  business  at 
the  date  the  bonds  in  question  were  received  by  it. 

2.  That  about  that  time  its  cashier  advertised,  in  a  newspaper, 
published  in  Keokuk,  that  it  would  convert  7.30  United  States 
securities  into  bonds  called  5.20*s  without  charge. 

3.  That  at  that  time  it  was  the  custom  of  banks  at  Keokuk  to 
convert  one  class  of  United  States  bonds  into  another  as  a  part  of 
their  general  business. 

4.  That  plaintiff  left  with  the  cashier  of  the  bank  $400  in 
United  States  bonds,  to  be  converted  into  bonds  of  another  class. 

5.  That  the  cashier  of  the  bank  executed  9  receipt  for  said  bonds 
aet  out  in  plaintiff 's  petition. 

6.  That,  while  the  bank  advertised  that  it  would  convert  United 
b'tates  securities  without  charge,  it  was  in  some  form  compensated 
therefor. 

Motion  by  defendant  in  arrest  of  judgment  and  for  a  new  trial 
on  the  following  grounds :  1.  The  petition  does  not  state  a  cause 
of  action.  2.  The  facts  set  out  show  a  tort  if  any  thing,  and  the 
cause  of  action  set  out  in  the  petition  is  ex  coiiiractu,  3.  The 
decision  of  the  court  is  not  sustained  by  the  evidence  and  is  con- 
trary to  law.  4.  The  facts  found  are  not  supported  by  the  evidence. 
Motions  overruled,  and  judgment  for  plaintiff.    Defendant  appeals 

A  P.  Lowe,  for  appellant 

W.  B.  CollinSy  for  appellee. 

Deck,  J.    We   will  notice  the  objections,  made  by  defendant*  1 

counsel  in  the  order  they  are  discussed  in  the  printed  argument. 

Tlie  first  XK)int  presented  for  our  consideration   is  this  one:     The 

transaction,  which  is  the  foundation  of  the  action,  amounts  in  law 

Vol.  VTL—   :> 
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to  a  bailment  and  not  to  an  indebtedness  or  promise  to  pay  money. 
The  petition  claims  recorery  as  upon  an  indebtedness  or  promise  to 
pay  money ;  judgment  therefore  cannot  be  rendered  thereon.  In 
sn|  port  of  his  yiews  defendant's  oouDsel  argues  that»  firom  the 
evidence,  it  appears  that  plaintiff  deposited  certain  bonds  with  the 
cashier  of  the  bank  to  be  exchanged  for  other  bonds,  and  that  this 
service  was  to  be  rendered  by  the  bank  without  compensation.  He 
concludes  that  the  transaction  is  a  bailment  in  the  nature  of  a 
mandate.  In  considering  this  question  we  will  look  to  the  findings 
of  the  court  to  determine  the  nature  of  the  transaction.  The 
question,  whether  the  findings  are  supported  by  the  evidence,  will  be 
hereafter  considered  in  passing  upon  the  objections  made  to  them 
by  defendant  We  will  also  concede  that  the  transaction  was  within 
the  scope  of  the  bank's  business,  and  that  it  had  power  to  receive 
and  convert  the  bonds  of  plaintiflEl  This  is  denied  by  defendant 
and  a  question  raised  thereon,  which  we  will  consider  in  its  order. 
The  transaction,  in  the  light  we  are  now  considering  it,  amounts 
to  the  deposit  of  certain  securities  with  an  undertaking  to  return 
those  of  a  different  class,  and  was  within  the  scope  of  the  general 
business  of  the  bank.  The  court  made  no  finding  as  to  the  tact 
whether  the  bank  received,  in  this  particular  case,  compensatioUt 
though  it  IS  found  that  generally  for  such  business  it  was  in  some 
form  compensated.  As  to  the  liability  of  the  bank  the  transaction 
is  governed  by  the  same  rules  which  would  apply  in  the  case  of  the 
de))osit  of  money  to  be  repaid  in  different  currency,  or  the  reoript 
by  the  institution  of  commercial  paper  for  collection.  Gan  it  be 
claimed  that  the  dep<.»sit  of  a  di*aft  in  bank,  under  a  special  agree- 
ment that  it  shall  be  collected  and  the  proceeds  paid  in  gold  or 
United  States  securities,  creat.e8  a  bailment  in  the  nature  of  a 
mandate  ?  We  are  unable  to  see  any  distinction  between  a  transac* 
tion  of  that  kind  and  the  one  before  us.  If  no  agreement  was 
made  for  the  payment  of  compensation  to  the  bank,  or  if  it  was 
agned  that  none  should  be  paid,  in  neither  case  is  its  liability 
different  fn)m  the  case  of  deposits  of  money  securities  oi  oom« 
mercial  paper  for  purposes  within  the  limits  of  its  general  business. 
Institutions  of  this  kind,  in  dealing  in  such  property,  are  compen- 
sated for  their  services  by  direct  benefits  to  their  business.  Ik 
would  startle  the  financial  and  commercial  world  to  announce  the 
rule  contended  for  by  defendant's  counsel,  that  banks  receiviag 
securities  from  their  customer*  for  a  purpose  within  the  limits  of 
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their  proper  busmeoB,  eyen  withoat  compensatioi..  are  liable  only  as 
mandatary  ? 

In  oar  opinion  the  bank's  liability  on  account  of  the  transaction, 
as  H  appears  from  the  court's  findings,  is  suflSciently  set  out  in  the 
petition,  and  judgment  was  correctly  rendered  thereon. 

It  is  next  claimed  that  the  transaction  in  question  is  not  within 
the  range  of  banking  business  authorized  by  the  act  of  congress 
under  which  the  institution  exists.  The  act  referred  to  confers 
upon  national  banks  organized  under  its  provisions  authority  to 
exercise  '^  all  such  incidental  powers  as  shall  be  necessary  to  carry 
on  the  business  of  banking  by  discounting  and  negotiating  promis- 
sory notes,  drafts,  bills  of  exchange  and  other  evidences  of  debt ;  by 
receiving  deposits:  by  buying  and  selling  exchange,  coin  and 
bullion;  by  loaning  money  upon  personal  security ;  by  obtaining, 
issuing  and  circulating  notes  according  to  the  provisions  of  this  act'' 
It  is  argued  that  the  business  of  receiving  from  the  customers  of 
the  bank  one  class  of  United  States  bonds  to  be  converted  into 
another  is  not  within  the  scope  of  the  powers  conferred  by  this  act. 
We  are  not  informed  by  the  record  as  to  the  acts  that  were  necessary 
to  have  been  done  by  the  bank  in  order  to  "convert"  bonds  of  the 
government  from  one  class  to  another.  It  may  have  been  done  by 
forwarding  the  bonds  to  be  converted  to  the  proper  officer  of  the 
government,  and  receiving  from  him  in  return  their  equivalent  in  a 
different  series ;  or  it  may  have  been  accomplished  by  their  sale  and 
the  purchase  of  the  kind  desired.  We  think  the  bank,  under  the 
provisions  of  the  act  above  cited,  was  clothed  with  authority  to 
pursue  either  course  in  order  to  "convert"  the  bonds  of  its 
customers.  It  was  authorized  to  receive  deposits.  It  cannot  lie 
doubted  that  it  might  have  received  deposits  of  United  States 
bonds,  and  certainly  such  deposits  could  have  been  received  under 
a  contract  to  return  bonds  of  another  class  in  their  place.  It  was 
empowered  to  purchase  and  sell  such  bonds,  and,  undoubtedly,  it 
was  within  the  limits  of  its  power  to  sell  plaintiff's  bonds  when 
deposited  with  it  and  buy  others  to  be  returned  in  their  place.  We 
are  unable  t.o  see  why  these  transactions  may  not  have  taken  place 
witn  the  proper  officer  of  the  government,  the  bank  delivering  to 
him  one  class  of  bonds  and  receiving  in  return  another.  It  is 
the  policy  of  the  government  to  encourage  the  purchase  and  sale  of 
\ts  bonds  and  to  facilitate  transactions  in  them,  foi  thereby  their 
viHue   will  he  enhanced  and  the  credit  of  the  government  in  a 
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measure  promoted.  It  is  not  probable  that  congress  intended  to 
impose  restrictions  upon  the  national  banks,  the  most  numerous 
class  of  financial  agents  in  the  country,  which  woiild  operate  to 
prohibit  dealing  in  the  securities  of  the  government  in  a  mannoi 
nsual  among  bankers  and  banking  institutions.  The  effect  of  such 
legislation,  it  is  apparent,  would  tend  to  discourage  transactions  in 
these  securities,  and  in  a  measure  operate  to  lessen  their  value. 

The  receipt  given  by  the  cashier  of  the  bank,  it  is  claimed,  is 
not  sufficiently  stamped  and  was,  therefore,  improperly  admitted  in 
evidence.  The  record  recites,  that  when  offered  in  evidence  objec- 
tion was  made  to  its  admission  on  account  of  the  want  of  a  stamp ; 
that  it  was  received  subject  to  the  objection,  which  was  to  be  after- 
ward passed  upon.  No  further  mention  is  made  in  regard  to  the 
objection,  nor  is  it  stated  what  ruling  was  made  thereon.  Neither 
does  it  appear  that  the  court  based  its  finding  of  the  fact  of  the 
delivery  of  the  bonds  to  the  cashier  of  the  bank  upon  the  receipt. 
There  was  other  evidence  before  the  court  competent  to  establish 
the  transaction.  Parol  evidence  is  admissible  for  that  purpose. 
The  petition  does  not  claim  recovery  upon  the  receipt ;  it  is  not  set 
up  as  the  foundation  of  the  action,  but  is  referred  to  as  evidence  of 
the  fact  of  the  delivery  of  the  bonds  and  failure  to  return  them  by 
the  bank.  Admitting  that  the  receipt  is  not  competent,  the  facts 
it  recites  are  sufficiently  established  by  other  evidence.  Its  admis- 
sion, if  it  was  considered  as  evidence,  was,  therefore,  error  without 
prejudice. 

It  may  be  conceded  that  the  contract  between  the  plaintiff  and 
the  bank  is  embodied  in  the  receipt,  yet,  if  it  is  void,  that  contract 
may  be  proved  by  parol  evidence.    McAfferty  v.  Hahy  24  Iowa,  356 
Such  evidence  was  properly  admitted  under  the  pleadings. 

It  is  finally  objected  that  the  findings  of  the  court  are  contrary  to 
the  evidence.  We  have  given  the  evidence  careful  consideration 
and  are  of  the  opinion  that  the  conclusions  of  the  court  are  weU 
sustained. 

The  judgment  of  the  court  is 

A;ffirm$d. 
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'  WiLHBLH  y.  F1MPLB9  appellant. 

(A  Iowa,  18L ) 

Vmdar  and  vmdte,    Remsmion  of  eoniract  ~^t&nd&r  of  p&rformanM, 

Where  »  vendor  of  real  estate  lias,  by  hie  own  act  or  bj  operaUon  of  law,  been 
rendered  unable  to  perform  his  contract  to  convey  snch  real  estate  to  the 
vendee,  the  vendee  maj  rescind  the  contract  and  recover  the  pur- 
chase-money paid,  without  first  tendering  to  the  vendor  the  piirchase-money 
due,  and  demanding  a  deed;  and  the  vendee  maj  exercise  this  right 
where  a  vendor  has  permitted  a  mortgage  executed  bj  him  and  existing  at 
the  thne  of  the  purchase,  to  be  foreclosed,  and  the  land  sold  thereunder. 

Action  based  upon  a  rescission  of  a  contract  for  the  purchase  of 
real  estate,  to  recover  the  advancements  made  thei*eon  by  the  vendee. 

The  petition  of  the  plaintiff  alleges,  '^  That,  in  October,  1866,  she 
pnrchased,  by  verbal  contract  of  defendant,  for  9500,  the  west  one- 
half  of  lot  4,  block  151,  in  Muscatine,  Iowa,  and  paid  thereon,  at 
fchat  date,  one  cow,  valued  at  $50,  and  $10  in  cash,  and  immediately 
took  possession ;  that  she  paid  defendant,  on  said  purchase,  the  fur- 
ther sum  of  $150,  November  24,  1866,  and  the  further  sum  of  $40, 
July  5, 1867,  and  the  taxes  for  1867  to  the  amount  of  ^10 ;  that 
she  made  improvements  worth  $50  while  in  possession ;  that  defend* 
ant  represented  that  he  was  the  owner  in  fee,  and  could  make  per- 
fect title  to  said  premises,  when  he  had  only  color  of  title,  and  had 
mortgaged  his  interest  to  A.  Fry  for  greatly  more  than  its  worth ; 
that  since  the  aforesaid  purchase  and  payments  said  mortgage  hafr 
been  foreclosed,  and  plaintiff  ejected,  by  virtue  of  said  foreclosure." 

The  plaintiff  claims  judgment  for  $310,  with  interest,  from  July 
5, 1867. 

The  answer  of  the  defendant  alleges  that,  in  October,  1866,  he 
sold  his  interest  in  the  premises  to  Samuel  Wilhelm,  plaintiff's  hus- 
band, for  $500;  that  $60  was  paid,  as  plaintiff  alleges,  and  the 
remainder  was  to  be  paid  in  three  months ;  that  he  told  said  Wil- 
helm what  his  interest  was,  and  that  it  consisted  of  a  tax  title  and 
over  ten  years'  possession ;  that  he  informed  him  of  the  Fry  mort> 
gage,  and  that  said  premises  should  be  released  from  the  liea  of  said 
mortgage  whenever  he  should  pay  the  balance  of  the  purchase  price ; 
that,  about  November  24, 1866,  plaintiff  paid  him  $150  on  raid  con 
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tructy  and  her  husband  afterward  paid  him  $40  and  then  reftued  to 
pay  any  thing  more ;  that  the  husband  made  the  contract  and  did 
act  reyeal  that  it  was  for  his  wife  until  over  a  year  afber ;  that  both 
went  into  possession  October,  1866,  and  remained  until  February 
or  March,  1869,  and  then  left,  as  they  had  yoluntarily  agreed  to  do ; 
that  they  have  refused  to  comply  with  said  contract  by  paymg  the 
balance  due,  although  the  defendant  oftered  to  have  the  Fry  mort- 
gage released  upon  such  payment ;  that  they  virtually  abajidoned 
said  contract,  yet  continued  to  occupy  the  premises  without  pay- 
ment of  rent  or  taxes,  the  latter  being  paid  by  defendant,  to  the 
amount  of  $50,  to  protect  his  interest  Defendant  further  alleges 
performance,  and  readiness  to  perform,  said  contract  in  every  respect^ 
and  the  default  of  plaintiff  and  her  husband  long  before  the  fore- 
closure of  said  mortgage,  wherefore  he  says  plaintiff  has  forfeited  all 
claim,  and  should  not  maintain  her  action* 

Defendant  claims  of  plaintiff  1333.34,  with  interest  from  October, 
1868,  as  follows :  For  use  and  occupation  of  premises  two  years, 
$233.34;  taxes,  interest  and  costs  paid  by  defendant,  $50;  damages 
and  waste,  by  plaintiff  tearing  down  stable,  eta,  $50,  making  a  total 
of  $333.34,  for  which  he  asks  judgment'' 

All  of  the  averments  of  the  answer  were  denied  in  the  repli- 
cation. 

There  was  a  jury  trial,  and  verdict  for  plaintiff  for  $310.    The 
plaintiff  consented  to  an  abatement  of  $10,  and  judgment 
entered  for  $300.    Defendant  appeals. 


Rtchman  di  Carskculd&n,  for  appellant. 
Claud  dk  Broamhally  for  appellee. 

Day,  J.  The  principal  question  in  this  case  arises  upon  the 
refusal  of  the  court  to  instruct  the  jury  at  the  defendant's  request, 
that ''  the  plaintiff  is  not  entitled  to  recover  in  this  action,  unless 
she  proves  that  she  has  tendered  the  amount  due  the  defendant  on 
the  contract,  and  demanded  a  deed  of  the  lot  from  defendant" 

Where  a  vendor  has  done  or  suffered  no  act  which  renders  him 
incapable  of  performing  his  contract,  it  seems  to  be  in  accord  with 
the  weight  of  authority,  that  the  purchaser  cannot  rescind  the  con- 
tract and  recover  the  purchase-money  paid,  without  first  tendering 
the  unpaid  purchase-money,  and  demanding  perfonnance  on  the 
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part  of  the  vendor.  To  this  effect,  are  the  ToUoiring  authorities: 
WaUerf  v.  Miller^  10  Iowa,  427 ;  RoMnson  v.  Harboursy  9  Am.  Law 
Reg.  (N.  S.)  355 ;  Hudson  v.  Smfty  20  Johns.  23 ;  Doggeit  et  al  ▼. 
Braumy  28  111.  493. 

We  have  foiled,  however,  to  discover  any  authority  holding  tlial 
inch  tender  is  necessary  when  the  vendor,  by  his  own  act  or  by  ope- 
ration of  law,  has  been  rendered  nnable  to  perform  the  contract 
npon  his  part  Time  is  not,  in  this  case,  the  essence  of  the  contract 
The  making  of  payment,  and  the  executing  of  the  conveyance  are, 
ander  the  contract,  dependent  and  concurrent  acts.  Neither  party 
could  enforce  performance  on  the  part  of  the  other,  without  a  ten* 
der  of  performance  on  his  own  part  And  neither  party  is  in  default 
until  such  tender  is  made  him  and  he  refuses  to  complete  the  agree- 
ment, or  until  he  does  or  suffers  some  act  which  renders  him  unable 
to  complete  it  The  plaintiff  has  never  been  placed  in  default  by 
such  tender  and  refusal,  nor  has  she  been  rendered  unable  to  per* 
form  her  agreement  Her  right  of  action,  therefore,  still  subsists, 
and  she  has  a  choice  of  remedies ;  she  may  tender  performance  on 
her  part,  and,  in  a  court  of  equity,  deniand  a  specific  performance 
on  tiie  part  of  the  vendor,  or,  waiving  a  specific  performance,  she 
may,  in  a  court  of  law,  recover  the  damages  sustained ;  or  she  may, 
\fber  default  made  by  the  vendor,  elect  to  rescind  the  contract,  and 
sue  for  a  recovery  of  the  advancements  made  thereon.  Having 
tJtoCted  the  last  course,  is  it  essential,  under  the  circumstances  oi 
this  case,  to  the  maintaining  of  the  plaintiff's  action,  that  she  should 
tender  the  unpaid  purchase-money  ?  The  mortgage,  which  existed 
upon  the  land  at  the  time  of  the  sale,  was  foreclosed,  and  the  prop- 
erty purchased  by  the  mortgagee,  prior  to  the  institution  of  this  suit 
The  defendant,  by  failing  to  remove  the  mortgage  incumbrance  and 
permitting  the  land  to  be  sold  thereunder,  has  placed  it  out  of  hia 
power  to  perform  his  part  of  the  agreement  A  tender,  therefore, 
npon  the  i)art  of  plaintiff,  and  a  demand  that  defendant  should  do 
a  thing  which  he  is  powerless  to  perform,  would  be  a  vain  act  The 
.law  does  not  require  the  doing  of  a  useless  thing.  When  the  reason 
of  a  rule  oeasea,  the  rule  itself  should  become  inoperative.  We  are 
ot  opinion  that  a  tender,  under  the  circumstances  of  this  case,  is  not 
necessary.  In  support  of  this  view,  see  Hilliard  on  Vendors  (2d 
ed*),  250 ;  id.  480.  [The  remainder  of  the  opinions  disposes  of  some 
.nstmctionB  of  no  particular  importance.] 
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Jackson  t.  The  Chicago  and  N.  W.  Railway  Oa» 

(81  Iowa,  178.) 
SaUroad  corporaHon'^  negligence  ^^  damage  byfir^ 

Where,  from  the  defect  in  the  oonstruction  of  a  railway  engine,  carel^snese 
in  those  operating  it,  or  want  of  proper  appliances  to  prevent  the  emission 
of  sparks  or  coals  of  fire  from  the  smoke  stack,  property  adjoining  a  railway 
is  destroyed  by  fire,  the  railroad  corporation  is  liable  for  the  dam. 
ages  resulting  from  such  fire;  and  absence  of  the  best  contrivances 
known  to  prevent  the  spread  of  fire  from  a  locomotive  will  Im  construed  aa 
negligence  on  the  part  of  the  railroad  corporation.    (See  note,  p,  12d.) 

Action  brought  in  the  Story  district  court  to  recover  damages 
resulting  from  fire  upon  the  plain  tifT's  land,  caused  by  the  alleged 
negligence  of  the  employees  of  the  Chicagoand  N.  W.  Railway  Co« 
and  the  improper  construction  of  an  engine  used  upon  their  road. 

Upon  the  trial  judgment  was  rendered  for  the  plaintiff,  and  from 
this  judgment  the  defendant  appeals. 

Withrow  £  Wright  and  Henderson  <&  Merriman,  for  appellant. 

J,  S.  Frazier,  for  appellee. 

Beck,  J.  The  errors  assigned  in  this  case  relate  to  instructions 
to  the  jury,  given  and  refused,  and  the  order  of  the  court  overrul- 
ing a  motion  for  a  new  trial,  based  upon  the  ground  that  the  ver- 
dict is  contrary  to  the  law  as  given  to  the  jury,  and  not  supported 
by  the  evidence. 

Tbo  '  iiestions  presented  for  our  determination  relate  to  the  lia- 
bility ui  defendant  for  the  negligent  and  careless  acts  of  its  servants 
and  the  unskillful  construction  of  an  engine  used  by  it,  whereby 
fire  was  communicated  to  plaintiff's  premises.  The  petition  ex- 
pressly charges  that  the  damage,  for  which  recovery  is  sought, 
resulted  from  carelessness  in  operating  an  engine  used  upon  defend- 
ant's road,  and  from  its  unskillful  and  defective  construction. 

That  a  railroad  corporation  is  liable  on  account  of  acts  done  in 
a  negligent,  careless  or  unskillful  manner  by  its  servants,  in  the 
prosecution  of  its  business,  whereby  fire  is  communicated  to  the 
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property  of  another,  result  in  loss,  cannot  be  donbted.  And  it  is 
equally  well  settled  that  they  are  liable  in  sach  cases  for  the  want 
of  ordinary  care  and  pradence  exercised  by  their  servants.  The 
care  exercised  by  a  party  whose  act  results  in  loss  to  another  in 
order  to  relieve  him  from  liability  depends  upon  the  character  of 
the  act  done,  the  nature  of  the  elements  or  instruments  used,  and 
all  the  surrounding  circumstances.  It  is  evident  that  one  using  a 
dangerous  instrument,  body  or  element  will  be  held  to  greater  care 
and  prudence  than  another  using  those  of  less  destructive  charac- 
ter. What  would  be  negligence  in  handling  a  loaded  gun  would 
not  be  carelessness  in  the  use  of  a  walking  stick.  Gunpowder  or 
nitro-glycerine  handled  with  no  more  care  than  an  ordinarily  pru- 
dent and  cautious  man  exercises  over  harmless  agents  would  be  the 
most  criminal  negligence.  Fire  being  a  destructive  element,  per- 
sons using  it  are  required  to  exercise  all  reasonably  careful  and  pru- 
dent precautions  against  its  spread.  This  rule  applies  in  all  cases 
where  it  may  be  used,  without  regard  to  the  purpose  of  its  use,  and 
is  held  to  extend  to  those  operating  railroad  locomotives. 

What  will  amount  to  negligence  in  such  cases  is  a  question  for 
the  jury.  Huyett  v.  Philadelphia  <&  Reading  R.  R.  Cb.,  23  Penn. 
St  373 ;  Fields  v.  N.  Y.  Central  R.  R.  Co.,  32  N.  Y,  339. 

The  care  and  pnidence  required  by  the  law  to  prevent  the  spread 
of  fire  from  a  locomotive  is  not  deemed  to  be  exercised  unless  some 
proper  precautions  are  used  for  that  purpose.  Lack,  £  Bloonuf.  R. 
R,  Co.  V.  Doak  et  ahy  52  Penn.  St.  379.  Ordinary  care  and  prudence 
require  the  use  of  the  best  contrivances  known,  and,  unless  such 
are  used,  it  will  be  considered  negligence.  One  who  fdils  to  use  the 
best  means  within  his  reach  to  prevent  the  destruction  of  property 
does  not  exercise  the  care  of  a  man  of  common  prudence.  An 
ordinarily  prudent  man,  in  such  a  case,  will  resort  to  all  expedients 
known  to  him  to  be  efficient.  The  rule  is  not  only  just  and  neces- 
sary in  its  application  to  railroad  corporations,  for  the  preservation 
of  property,  but  will  stimulate  discoveries  of  contrivances  and  the 
making  of  experiments,  with  a  view  to  ascertain  means  that  will 
most  nearly  remove  all  liability  to  fires  communicated  by  railway 
locomotives.  It  thus  tends  to  the  direct  benefit  of  railroad  corpo- 
rations, as  well  as  of  those  whose  property  is  exposed  to  destruction 
by  their  locomotives. 

The  instruction  given  by  the  court  accords  with  the  views  above 
ex^tressed ;  those  refused  are  in  confiict  therewith. 
Vol.  VII.— 16 
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Defendant  insifita  that  the  rerdiot  is  not  supported  by  the  en* 
denoe.  As  we  have  seen,  the  question  pf  negligence  is  one  for  the 
jury.  There  was  evidence  tending  to  establish  negligence.  It  was 
shown  that  sparks  and  coals  of  unusual  size  were  thrown  out  of  the 
smoke-stack  of  the  locomotiTe.  They  were  of  twice  or  thrice  the 
Mze  of  those  usually  observed,  and  the  jury  were  authorised  to 
conclude^  from  the  evidence,  that  if  the  engine  had  been  in  proper 
repair,  or  proper  contrivances  were  attached  to  it,  such  coals  of  fire 
could  not  have  been  emitted.  There  is  no  dispute  that  the  fire 
originated  from  the  coals  so  thrown  out  by  the  engine.  The  evi- 
dence introduced  by  plaintiff,  in  our  opinion,  fairly  makes  out  a 
prima  facie  case  of  negligence  on  account  of  defect  in  the  engine, 
carelessness  of  those  operating  it,  or  want  of  proper  attachments  to 
prevent  the  spread  of  fire.  The  evidence  for  defendant  iUIs  to 
show  that  the  engine  was  provided  with  such  attachment^  or  that 
proper  care  was  used  in  running  it 

The  judgment  of  the  district  court  is 

AfirfMd. 
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(81  Iowa,  ns.) 

1^4  inturanee — ncUce  to  ag&ni. 

Where  an  Ineannoe  oompenj  tniiBacts  bosinesB  through  an  agent  having 
anthoiity  to  eolidt,  make  oat  and  forward  applications  for  insaranoe,.to  delirer 
OTer  policies,  when  returned,  and  to  collect  and  transmit  premiams, 
notice  given  to  such  agent,  when  engaged  in  procuring  an  application, 
wiU  operate  as  notice  to  the  company,  and  the  company  will  be  bound  by 
acts  then  done  bj  the  agent,  in  respect  to  the  business  which  he  is  traasaet- 

lug. 
An  untrue  or  fraudulent  statement  of  a  fact  material  to  the  risk  in 
the  application  for  the  policy,  will  not  defeat  a  recoTory  against  the  eom- 
pany,  if  such  company  or  its  agent  was  informed  of,  and  knew,  the  truth 
in  regard  to  such  fact,  and  afterward  received  the  application,  the  premiuia 
money  and  notes,  and  issued  the  policy.    (See  rude,  f>.  138.) 
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AcnoJT  oommenoed  in  the  Delaware  cirouit  court  for  the  i  ecu  very 
of  $5^000,  the  amount  of  a  polioj  of  insurance  issued  by  the  Mutual 
Benefit  Life  Insurance  Company,  upon  the  life  of  James  A.  Miller, 
of  Dubuque,  Iowa. 

On  the  19th  day  of  February,  1866,  Mary  K  Miller  made  appli« 
cation,  through  James  A.  Miller,  her  husband,  to  the  Mutual  i3ene» 
fit  Life  Insurance  Company,  for  a  policy  of  insurance  upon  the  life 
of  her  husband,  the  said  James  A.  Miller. 

The  application  wais,  in  part,  as  follows:  **•  1  hereby  agree  that  the 
answers  of  the  said  James  A.  Miller,  and  those  of  his  physician  and 
friend,  shall  be  the  basis  of  the  contract  between  myself  and  the 
company;  and  if  any  untrue  or  fraudulent  allegation  is  contained 
in  those  answers  or  in  this  declaration,  all  moneys  which  shall  have 
been  paid  to  the  said  company  on  account  of  the  assurance  made 
in  consequence  thereof  shall  be  forfeited  for  the  benefit  of  the 
company.'^ 

The  following  interrogatories  were  among  others  propounded  to 
and  answered  by  James  A.  Miller: 

<<  Name  and  residence  of  the  party's  usuai  medical  attendant,  or 
of  the  medical  attendant  of  his  family,  to  be  referred  to  for  infor- 
mation as  to  his  health  ?  Dr.  Sprague,  Dubuque,  Iowa,  name  and 
residence  of  an  intimate  friend,  to  be  referred  to  for  similar  infor- 
mation ?  Charles  J.  Bogers,  Esq.,  Dubuque,  Iowa.  Is  the  party 
sober  and  temperate  ?  Yes.  Has  he  always  been  so  ?  Yes.  Is 
the  party  aware  that  any  untrue  and  fraudulent  allegation  made  in 
efiecting  the  proposed  assurance  will  render  the  policy  void,  and  that 
all  payments  of  premiums  made  thereon  will  be  forfeited  ?    Yes." 

The  following '  questions  were  amonj  others  propounded  to 
Charles  J.  Bogers : 

**  Are  his  habits  of  life  temperate  ?  Ans.  I  think  they  are :  Has 
he  always  been  temperate  ?    Ans.  So  far  as  I  know." 

To  the  same  questions  propounded  to  Dr.  Sprague,  the  answer  to 
the  first  was :  "  Cannot  say ; "  to  the  second :  '*  So  fiu*  as  I  know.'' 

The  answers  to  these  questions  were  p/ocured  by  one  Case,  an 
agent  of  the  company,  at  the  request  of  Thornton,  also  an  agent  of 
the  company. 

In  respect  to  the  interview  between  himself  and  Case,  Bogen 
testifies  as  follows :  "  1  looked  over  the  questions ;  I  was  requested 
to  answer  in  the  application,  and  when  I  saw  the  questions  *  '  Is  he 
sober  and  temperate?'  and  'Has  he  always  been  so  ? '    I  said  to 
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Mr.  Caae,  that  Mr.  Miller  was  already  insured  in  the  Equitable,  and 
that  I  had  advised  him  not  to  surrender  his  policy  in  that  company^, 
as  it  had  been  running  for  a  number  of  years ;  and  if  this  com* 
pany  was  going  to  take  a  policy  on  his  life,  I  wanted  them  to  take 
him  understandingly.  So  far  as  I  was  concerned,  to  the  first  ques- 
tion, '  Is  lie  sober  and  temperate,'  I  could  answer,  yes ;  I  gave  my 
reasons  why  I  could  so  answer ;  I  had  got  Mr.  Miller  a  situation  in 
my  brother-in-law's  bank  upon  the  express  promise  that  he  would 
not  drink  any  more ;  that  he  had  been  perfectly  sober  since  he  had 
been  in  the  bank,  and  I  trusted  he  would  be  so  in  the  future.  That 
in  regard  to  the  next  question,  ^  Has  he  always  been  temperate  ? '  J* 
said  I  had  known  Mr.  Miller  for  a  period  of  ten  years,  and  during 
that  time  he  had  not  always  been  a  man  of  sober  and  temperate 
habits,  but  had  indulged  in  the  use  of  intoxicating  liquors;  that 
if  I  answered  that  question  at  all,  I  should  have  to  answer  it  con<^ 
scientiously  and  say  '  no.'  To  which  he  replied  that  it  was  a  meret 
matter  of  form,  and  requested  me  to  leave  it  blank.  Therefore,  I 
filled  out  the  answers  in  the  blanks  to  the  other  questions  and 
signed  my  name.  Thereupon  Mr.  Case  took  the  application  out  of 
my  ofiSce,  and  I  never  saw  it  afterward  until  it  was  introduced  in 
evidence  on  the  former  trial  of  this  cause.  I  never  gave  anybody 
permission  to  fill  the  blank." 

Thornton  testifies  that  Rogers  gave  him  permission  to  fill  the 
blank. 

Dr.  Sprague  did  not  answer  the  question  "  Has  he  been  always 
so,"  but  the  blank  was  filled  in  what  was  testified  to  as  the  hand- 
writing of  the  agent  Thornton. 

Case  certified  to  the  company  that  from  the  information  he  had, 
he  considered  Miller  a  fit  person  to  be  insured,  and  recommended 
him  to  the  directors  as  such. 

A  policy  of  insurance  upon  the  life  of  James  A.  Miller  was  issned 
upon  these  proceedings,  in  which  was  the  following  provision,  to  wit : 
"  Provided,  always,  and  it  is  hereby  declared  to  be  the  true  intent 
and. meaning  of  this  policy,  and  Ui«  same  is  accepted  by  the  asssr^d, 
upon  these  express  conditions,  that,  in  case  the  said  James  AlL'Millav 
shall  die,  by  reason  of  intemperance  from  the  use  of  ivIiMdostiiig' 
liquors,  this  policy  shall  be  void,  null  and  of  no  effect.  And  it  is  also 
understood  and  agreed  by  the  within  assured,  to  be  the  true  intent 
and  meaning  hereof,  that,  if  the  declaration  made  by,  or  for,  the 
assured,  and  bearing  date  the  19th  day  of  February,  1866,  and  upon 
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the  fajth  of  which  this  agreement  is  made,  shall  be  found  in  anj 
respect  antme,  then,  and  in  such  case,  this  policy  shall  be  nullAod 
void/'    The  death  of  Miller  occurred  April  19,  1868. 

For  a  defense  to  the  action  on  the  policy,  the  defendants  alleged 
that  James  A.  Miller  made  false  and  fraudulent  answers  to  the 
questions,  "  Is  the  party  sober  and  temperate,"  and  "  Has  he  always 
been  so?*'  and  that  the  said  Miller  died  by  reason  of  intemperanee 
from  the  use  of  intoxicating  liquors,  whereby  the  said  policy  became 
void. 

It  was  proved,  upon  the  tnal,  that  Miller  had  been  a  man  of 
intemperate  habits  for  many  years  prior  to  the  insurance ;  and  evi- 
dence was  introduced  tending  to  prove  that  his  death  was  occa- 
sioned by  the  intemperate  use  of  intoxicating  liquors. 

Trial  by  jury;  verdict  and  judgment  for  plaintiff;  defendant 
appeals. 

Adams  d  Robinson,  for  appellant. 

De  Witt  O.  Oram  and  (7.  J.  Rogers,  for  appellee. 

Day,  G.  J.  The  defendant  requested  the  court  to  give  the 
jury  the  following  instruction,  to  wit :  "  It  is  provided  in  the  policy 
that  it  is  the  true  intent  and  meaning  thereof  that,  if  the  declaration 
made  by  or  for  the  assured,  and  bearing  date  the  19th  day  of 
February,  1866,  shall  be  found  in  any  respect  untrue,  then  the 
policy  should  be  void.  If,  therefore,  you  find  said  declaration 
in  any  respect  materially  untrue,  your  verdict  must  be  for  the 
defendant" 

The  court  refused  this  instruction  and  gave  the  following,  to  wit : 

**•  An  untrue  or  fraudulent  statemei^t  or  denial,  made  by  the 
applicant  of  a  fact  material  to  the  risk,  to  induce  the  issuance  of  a 
policy,  will  prevent  the  policy  from  taking  effect  as  a  valid  contract, 
unless  the  insurer  has  in  some  way  waived  or  estopped  himself  from 
relying  upon  such  misstatement  to  avoid  the  policy." 

^'  If  an  insurance  company  issues  a  policy  upon  a  greater  risk 
than  an  ordinary  one,  with  a  full  knowledge  of  all  the  facts,  it  can- 
not escape  the  binding  obligation  of  its  contract  by  pleading  such 
fact" 

^  If  you  find  that  James  A.  Miller  made  an  untrue  or  fraudulent 
itatement  of  a  fact  matepal,  to  the  risk,  in  the  application  for  tha 


IJfi IOWA. 

Miller  ▼.  The  Mutual  Benefit  Life  InBuranoe  Company. 

■■Ill  *        I 

policy,  then  you  should  find  for  the  defendant,  unless  yon  fbrthei 
find  that  the  defendant  was  informed  of  and  knew  the  truth  in 
regard  to  such  fact,  and  after  knowing  such  fact  fully,  reoeiyed  the 
application,  the  premium  money  and  notes,  and  issued  the  policy ; 
in  which  case  you  should  find  for  the  plaintiff/' 

*^  A  full  knowledge  of  the  truth  of  the  alleged  misstatements  of 
Miller  in  the  application,  communicated  to  Thornton  and  Case,  or 
either,  was  a  communication  to  the  company/' 

The  refusing  to  give  the  one,  and  the  giving  of  the  other  instruc- 
tions, the  defendant  assigns  as  error. 

This  assignment  presents  for  our  consideration  this  interesting 
question  i  ^  Is  an  insurance  company,  transacting  business  through 
an  agent  having  authority  to  solicit,  make  out  and  forward  applica- 
tions for  insurance,  to  deliver  over  policies  when  returned,  and  to 
collect  and  transmit  premiums,  affected  by  the  knowledge  acquired 
by  such  agent  when  engaged  in  procuring  an  application,  and 
bound  by  his  acts  at  such  time  done  with  respect  thereto  ?  "  Upon 
this  point  there  is  much  confiict  in  the  decisions.  In  the  case  of 
VoM  V.  Eagh  Life  and  Health  Insurance  Co.,  6  Gush.  (Mass.)  42, 
it  was  held  that,  where  an  agent  of  a  life  insurance  company,  who 
was  not  authorized  to  agree  for  insurance,  knew  of  the  fUsity  of  a 
material  representation  by  an  applicant,  such  knowledge  would  not 
prevent  the  company  from  insisting  upon  a  discharge  in  consequence 
of  the  false  representation. 

The  same  doctrine  was  recognized  in  the  case  of  Smith  v.  Itisur^ 
anee  Co.,  24  Penn.  St.  320.  In  Mitchell  et  aL  v.  Lycoming  Mutual 
Insurance  Co,,  51  id.  102,  it  was  held  that  an  agent  of  an  insurance 
company  whose  duty  is  to  take  surveys,  receive  applications  for 
insurance,  examine  the  ciicumstances  of  a  loss,  approve  assignments 
and  receive  assessments,  is  not  authorized  to  accept  notice  of  other 
insurance  or  waive  its  consequences. 

And  the  case  of  Wilson  v.  Conway  Fire  Insurance  Co.,  4  R  1. 141, 
does  not  stop  with  a  recognition  of  the  foregoing  doctrines,  but 
holds  that  an  agent  of  an  insurance  company,  empowered  merely  to 
receive  written  applications  for  insurance,  to  transmit  them  to  the 
company,  and,  if  they  decide  to  take  the  risk,  to  receive  the  policy 
executed  by  them,  and  to  issue  it  to  the  applicant  upon  receipt 
flrom  him  of  the  premium,  is  not  the  agent  of  the  company  for  the 
making  cf  applications;  and  if  employed  by  the  applicant,  or 
permitted  to  act  for  him  in  drawing  up  the  application,  is  his  agmUt 
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for  whose  mistakes  of  fact  oommitted  in  the  statements  or  answers 
to  interrogations  in  the  application  he  is  responsible.  To  the  same 
purport^  see  Latoett  y.  Middlesex  Mutual  Fire  Insurance  Co,,  8  OnsL 
127;  Forbes  y.  Agawam  Insurance  Co^  9  id.  470;  Lee  y.  Howard 
Insurance  Co^  3  Oray,  583. 

In  support  of  the  conyerse  doctrine,  see  Rowley  y.  Empire  Insur* 
once  Co^  36  N.  Y.  550.  In  this  case  the  plaintiff  stated  to  the 
agent,  yerbatly,  the  facts  necessary  to  meet  the  requirements  of  the 
rules  of  the  company,  and,  among  other  things,  informed  him  that 
the  premises  were  incumbered  by  mortgage.  An  application  was 
signed  in  blank  by  plaintiff  and  giyen  to  the  agent,  he  promising 
to  insert,  oyer  the  signature  thus  obtained,  the  particulars  thus 
furnished  him,  as  a  basis  of  the  insurance,  on  his  return  to  his 
residence.  In  filling  up  the  application,  the  agent  inserted  what 
was  not  the  £Etct,  and  in  yiolation  of  his  instructions,  that  there  was 
no  incumbrance  on  the  premises.  It  was  held  that  he  was  the 
agent  of  the  company  i^  filling  up  the  application  and  that  the 
company  was  bound  by  his  acts. 

In  the  case  of  Masters  v.  Madison  Co.  MutiuU  Insurance  Co.y  11 
Barb.  624,  it  was  held  that,  although  the  by-laws  of  an  insuranos 
eompany  make  the  person  taking  a  suryey  in  its  behalf  the  agent  of 
the  applicant,  still  he  is  the  agent  of  the  company  also,  and  it  *i 
bound  by  his  acts. 

In  the  case  of  Septon  y.  Montgomery  Co.  Mutual  Insurance  Co., 
9  Barb.  191,  it  was  held  that,  when  a  policy  of  insurance  requires 
that  in  case  of  any  prior  existing  insurance  upon  the  same  property 
notice  thereof  shall  be  giyen  to  the  company,  notice  to  an  agent 
authorized  to  make  suryeys  and  receiye  applications  for  insurance, 
and  to  receiye  the  moneys  paid  by  the  assured,  is  sufficient,  and  that 
such  notice  need  not  be  in  writing.  In  the  case  of  McEwen  y.  The 
Montgomery  Co.  Mutual  Insurance  Co.,  5  Hill,  101,  it  was  held  that 
notice  to  the  trayeling  agent  of  the  company,  whose  business  was 
to  solicit  insurances,  make  suryeys  and  receiye  applications,  while 
actually  engaged  in  preparing  an  application  for  a  policy,  was  bind- 
ing upon  the  company,  although  the  notice  neyer  reached  the  com- 
pany ;  and  that  notice  to  an  agent,  relating  to  business  which  he  is 
authorized  to  transact,  and  while  actually  engaged  in  transacting  it, 
will,  in  general,  operate  as  notice  to  the  principal  See,  also,  Row- 
ley y.  Empire  Insurance  Co.,  3  Keyes,  559,  and  Ansom  ▼•  J%$ 
Winneshiek  Insurance  Co.,  23  Iowa,  84. 
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To  this  latter  view  the  judicial  mind  seems  rapidly  tending,  and 
it  as  certainly  more  in  accord  with  the  enlightened  and  progressiye 
dpirltr  of  the  age.  These  companies  select  their  own  agents,  require 
them  to  enter  into  bonds  for  the  faithful  discharge  of  their  dutieSi 
and  send  them  forth  provided  with  blanks  and  clothed  with  all  the 
insignia  of  authority.  If  their  ignorance  or  their  cupidity  leads 
them  to  recommend,  improper  risks,  it  is  more  in  consonance  with 
reason  that  the  loss  should  be  borne  by  the  company  than  that  the 
assured  should  be  made  the  victim  of  the  incompetency  or  the 
avarice  of  the  agent&  More  especially  is  this  true  in  view  of  the 
fact  that  the  company  has  the  means  of  indemnity  through  the 
bond  of  the  agent.  Just  principles  of  public  policy  require  that 
these  companies  should  be  held  to  a  strict  degree  of  responsibility 
for  the  acts  of  'their  agents.  They  will  thus  be  led  to  the  exercise 
of  greater  circumspection  in  the  selection  of  agents,  and  the  masses 
will,  in  part  at  least,  be  relieved  from  an  annoying  importunity, 
which  often  lea^s  them  to  procure  policies,  without  the  full  con- 
currence of  their  judgments  and  in  opposition  to  their  best 
interests. 

The  business  of  insurance  is  rapidly  increasing  in  magnitude  and 
importance,  and  it  is  as  essential  to  the  companies  themselves  as  to 
the  assured  that  the  rules  of  law  declared  applicable  to  them  should 
be  based  upon  just  and  equitable  principles,  and  administered  in  a 
manner  in  harmony  with  the  doctrines  of  an  enlightened  juris- 
prudence. 

It  is  quite  time  that  the  technical  constructions  which  have  per- 
tained with  reference  to  contracts  of  this  kind,  blocking  the  path- 
way to  justice,  and  leading  to  decisions  opposed  to  the  general  sense 
of  mankind,  should  be  abandoned,  and  that  these  corporations, 
grown  opulent  from  the  scanty  savings  of  the  indigent,  should  be 
held  to  the  same  measure  of  responsibility  as  is  exacted  of  indi- 
viduals. 

It  follows  that,  in  our  opinion,  the  court  did  not  err  in  instruct- 
ing the  jury  that  the  defendant  was  bound  by  notice  communi- 
cated to  its  agents.  = 

[The  remainder  of  the  opinion  disposes  of  instructions  of  no 
general  interest.] 

Note.— The  case  of  Vnse  v.  The  KafjU  Ins.  Co.^  cited  above,  was  the  only  reported 
eaee,  prtorto  thla,  attempting  to  determine  the  question  so  far  as  ft  related  to  life 
Insurance.  The  warranties  In  the  pollcjr  in  that  case  were  of  a  very  speoiflo  ohftfaeter, 
sncl  the  cane  was  properly  disposed  of  on  the  irround  that  the  mlsrepresentatf  ^^ns 
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wme  wIthiD  them.  The  f  nsared  wu  asked  dlreeUy  whether  he  was  at  the  time 
affected  with  any  diaeaae  or  dlaorder,  and  what;  to  whloh  he  answered  that  be  oould 
not  say  that  he  was  affected  with  any  disease  or  disorder.  He  had  for  flye 
monthA  been  declining  of  acooflrmed  consumption.  All  that  appears  either  In  the 
•tatement  of  facts  or  In  the  opinion,  of  the  agent's  Icnowledge,  Is  the  following  from 
the  latter:  **The  knowledge  whloh  the  award  finds  that  the  defendant's  agent  had  In 
regard  to  the  situation  of  the  Insured  cannot  be  materiaL  The  agent  did  not  and 
eoald  not  make  the  contract.  He  received  the  application  and  forwarded  It  to  the 
dlrectora  of  the  company  at  their  place  of  business,  and  the  contract  aEd  policy  were 
there  made  and  signed  by  the  offloers  of  the  company  wholly  upon  the  baste  of  the 
application,  which  Is  expressly  declared  both  in  the  application  Itself  and  In  the 
policy  to  form  a  part  of  the  policy.  Both  the  application  and  policy  are  particularly 
ezpHolt  and  stringent  in  this  respect.** 

The  doctrine  of  the  principal  case  is  fully  sustained  in  every  partloalar  by  the  recent 
decision  of  the  supreme  court  of  the  United  States  in  Iiwuranee  Company  v.lTilMnarm, 
13  WalL  92,  afllrming  the  decision  of  the  supreme  court  of  Iowa  In  the  same  case,  6 
Am.  Rep.  C»7.  In  that  case  the  agent  had  inserted  in  the  application  for  life  insurance 
a  representation  of  the  age  of  the  mother  of  the  assured  at  the  time  of  her  death, 
which  was  untrue,  but  whloh  the  agent  himself  obtained  from  a  third  person,  and 
Inserted  without  the  knowledge  or  assent  of  the  assured.  The  oqurt  held  that  It  was 
the  act  of  the  company  and  did  not  invalidate  the  policy.  The  court  said  in  theoourae 
ef  a  weli-oonstdered  opinion :  "The  powers  of  the  agent  are  prima  facie^  co-extenslve 
with  the  business  intrusted  to  his  care,  and  will  not  be  narrowed  by  limitations  not 
eommunlcated  to  the  person  with  whom  he  deals.  An  insurance  company,  establish- 
ing a  local  agency,  must  be  held  responsible  to  the  parties  with  whom  they  transact 
boslDees  for  the  acts  and  declarations  of  the  agent,  within  the  Boope  of  hts  employ- 
ment, as  If  they  proceeded  from  the  principal.**  Evidence  la  admissible  to  prove  that 
the  facts  as  appearing  In  an  application  are  not  as  given  to  the  sgent,  or  were  inserted 
by  him  with  knowledge  of  their  incurrectnees.  Id. 

The  above  are  the  only  reported  decisions  on  the  subject  relating  directly  to  life 
Insurance ;  but  in  fire  insurance,  decisions  bearing  directly  on  the  point  are  numerous. 
That  knowledge  of  the  agent  binds  the  company  was  held  in  CommonwecUOi  Jna,  Gb.  v. 
SpankndJie^  4  Am.  Bep.  fi8B;  .OStna.  Iv*.  Co,  v.  Ofm^itead,  id.  488;  Mayv,  Buelcave  Ins.  Oo^ 
I  id.  7S ;  WdLOi  v.  .^^fia  Ins,  Go.,  6  Id.  664 ;  Rttth  v.  City  Ins.  Cu.,  6  McLean,  8S4 ;  CampbeU 
V.  M,  A  F.  Itm,  Co^  87  N.  H.  85;  dark  v.  Unkm  MtUwU  Ina,  O/.,  40  id.  833;  Hotooftl  /na. 
Co.  ▼.  Brun«r,  28  Penn.  St.  SO;  Penria  M.  A  F,  Im,  Co,  v.  Hnn^  18  Mich.  808;  AOantio  Xnf. 
Go.  V.  WrUfitU  28  III.  468 ;  Im.  Co,  v.  SthetUer^dS  Id.  166 ;  MeofUrtocraft  v.  Standard  Ins.  Oo.^ 
tl  Penn.  St.  91 ;  Hartford  Ins,  Oh  v.  Harmer,  2  Ohio  St.  468 ;  Oit)bs  v.  Ins.  Cb^  1  Dillon, 
ISO.  A  contrary  doctrine  was  held  In  the  earlier  cases,  Jennings  v.  CMeago  Im.  Oo.«  8 
Den. 76;  Brown t.  Cattaraugw  Ins.  Co,^  18  N.  Y.  387;  Ouuc  v.  HamOlon  ins.  Oo^SO  Id. 
B;  JHMhaff  ▼•  Baward hu,  Cb.,  8  Gray,  88.  —  R>p. 


DuKLAP,  appellant,  v.  Cody. 

(81  Iowa,  260.) 

Fbreign  judgment,    JurisdieHan  '^ fraud  in  cbUdnimg, 

Whole,  for  the  purpoee  of  obtaining  jorifldictlon  of  the  person,  a  resident  of 
the  State  is  Induced  b^  ftJse  representations  to  go  to  another  State,  where 
be  is  served  with  a  summons :  Held,  1.  That  the  jurisdiction  so  acqhlred  bj 
the  foreign  tribunal  is  fraudulently  obtained ;  and  that  that  fact  constitutes 

Vol.  VIL  — 17 


130  IOWA, 

IHuilap  T.  Oo4x* 


m  good  dofoBM  to  an  adion,  brought  in  this  State,  upon  a  Judgmont  randarad 
bj  It.  2.  That  the  defendant  la  gnUtf  of  no  laefaea  in  falling  to  appear  la 
the  action  In  which  aach  Judgment  waa  rendered  for  the  pnrpoae  of  moTlng 
to  diamiaa  the  prooaedinga  on  the  gTound  of  the  frand ;  bat  that  the  defenae 
of  fraud  in  aoqoirlng  Juriadiction  la  properly  interpoaed  when  for  the  Aral 
time  the  Jndgment  la  made  a  legal  demand  againat  him.    {See  neUp  p,  186.) 

AoTiOK  upon  a  judgment  of  the  oirouit  court  of  Hanoook  oountj, 
Illinois  for  the  sum  of  $l9l45«81. 

The  answer  of  the  defendant  sets  up  a  denial  of  any  indebtedness 
to  the  plaintiff^  and  alleges  that  the  judgment  upon  which  this  suit 
is  brought  was  obtained  upon  a  note  executed  in  Ohio,  on  the  5th 
day  of  March,  1855,  and  that,  at  the  time  suit  was  brought  thereon, 
such  note  was  barred  by  the  statute  of  limitations  of  this  State ; 
and  that  for  the  purpose  of  evading  such  statute,  and  of  obtaining 
jurisdicdon  of  the  person  of  the  defendant  in  the  State  of  Illinois^ 
the  plaintiffs  and  their  attorneys  fraudulently  represented  to  the 
defendant  that  certain  parties  were  about  to  erect  an  elevator  at 
Carthage,  in  Hancock  county,  Illinois,  and  induced  the  defendant^ 
who  is  a  carpenter,  to  go  to  such  county  for  the  purpose  of  looking 
at  the  site  of  said  elevator.  That  the  said  plaintiflfs  and  their 
attorneys  had  the  sheriff  of  Hancock  county  in  waiting,  anc  that» 
immediately  upon  the  arrival  of  the  defendant  at  Oarthage,  the 
said  sheriff  served  him  with  a  summons  in  said  cause.  That  the 
proposal  of  building  said  elevator  was  a  pretence,  made  for  the 
purpose  of  inducing  the  defendant  to  go  to  Illinois  where  plaintifBi 
could  sue  him,  and  avoid  the  bar  of  the  statute  of  limitations  of 
the  State  of  Iowa. 

The  plaintiffs  demurred  to  this  answer  on  the  following  grounds : 

1.  That  said  action  does  not  set  forth  a  substantial  cause  of 
defense. 

2.  That  plaintiffs'  action  being  based  on  a  judicial  record,  which 
shows  by  its  transcript  that  defendant  was  duly  served  with  notice^ 
and  had  his  day  in  court,  he  cannot  be  allowed  to  defend  against 
said  record,  on  or  because  of  any  alleged  defense  which  mighty  or 
could,  or  should  have  been  made  on  the  trial  of  Uie  judgment 
sued  on. 

3.  Defendant  is  estopped  by  the  record  sued  upon,  from  any  plea 
or  answer,  in  bar  of  payment,  or  statute  of  limitations,  or  any  other 
plea  tending  to  show  that  the  judgment  should  not  have  been  ren- 
dered that  was  rendered. 
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4.  That  the  answer  of  fraud  is  nofc  allowable  as  a  defense  against 
the  judgment  and  record  sued  on. 

Demurrer  oyermled,  judgment  entered  for  defendant  for  costs. 
Plaintiffs  appeaL 

McOraryy  Mitt&r  d  McOrary,  for  appellants. 

Oibnare  dt  Anderson^  for  appellees. 

Day,  C.  J.  Do  the  means  used  to  obtain  jurisdiction  of  the 
person  of  defendant,  in  the  courts  of  Illinois,  amount  to  fraud  ?  It 
would  seem  that  this  question  scarcely  needs  discussion.  Fraud 
consists  in  the  suggestio  falsi  or  the  suppressio  veri.  Both  exist 
here.  The  false  statement  was  made  to  defendant  by  plaintiff's 
attorney  that  Hiatt  and  others  were  about  to  erect  an  elevator  in 
Hancock  county,  Dlinois,  to  cost  between  $30,000  and  $40,000 ;  and 
the  defendant,  being  a  carpenter,  was  induced  to  go  to  Illinois  to 
look  at  the  site  of  the  proposed  structure.  The  truth,  that  the 
object  in  getting  defendant  into  the  State  of  Illinois  was  to  obtain 
jurisdiction  of  his  person  in  an  action  against  him,  and  avoid  the 
bar  of  the  statute  of  limitations  of  the  State  of  Iowa,  was  suppressed. 
It  cannot  be  supposed  that  if  the  real  facts  and  purposes  had  been 
made  known  to  defendant  he  would  yoluntarily  have  gone  to  Illinois^ 
and  subjected  himself  to  an  action  upon  this  demand,  long  since 
barred  by  the  statute  of  limitations  of  the  State  in  which  he  resides 
Counsel  representing  plaintiff  in  this  court,  and  who,  it  is  but  jus- 
tice to  say,  were  not  concerned  in  obtaining  the  judgment  in  Illi- 
nois, do  not  seriously  controvert  the  position,  that  the  mode  of 
obtaining  jurisdiction  was  fraudulent  They  concede  that  it 
^  smells  somewhat  of  fraud.''  The  only  palliation  which  they  are 
able  to  offer  is  the  suggestion  of  a  doubt  whether  it  may  not  be 
considered  a  ''pious  fraud"  in  which  ''  the  end  justifies  the  means/' 

We  do  not  think  it  is  entitled  even  to  that  small  measure  of 
chari^. 

An  enlightened  and  just  administration  of  the  law,  no  less  than 
sound  public  morals,  condemns  such  practices,  and  demand  that  the 
dient  whose  cupidity  could  sanction,  and  the  attorney  whose  venal- 
ity could  execute,  such  a  purpose,  should  alike  be  disgraced. 

Does  the  fact  that  the  jurisdiction  of  the  person  of  the  defend- 
•rt  was  obtained  by  fraud  constitute  a  defense  to  an  action   upon 
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to  the  nature  of  the  case,  to  restore  the  party  injared  by  these 
unlawfdl  means  to  his  rights." 

The  case  of  Layd  y.  Munsettf  2  P.  Wms.  74,  is  in  point  In  that 
case  the  plaintiiT  brought  a  bUl  to  redeem  certain  properly  which 
the  defendant  claimed  as  having  been  obtained  under  a  decree  in 
his  fayor.  The  bill  alleged  that  the  defendant,  before  obtaining  said 
decree,  procured  a  man  to  make  a  false  affidavit  that  the  plaintiff 
in  this  action  was  gone  beyond  sea,  upon  which  the  defendant  got  an 
order  from  the  court  that  a  service  on  the  then  defendant,  and  clerk 
in  court,  be  good  service,  whereas,  in  fact,  the  defendant  was  then 
living  publicly  in  the  next  town,  but  on  this  false  affidavit,  and  the 
order  made  thereon,  the  cause  was  heard  ex  parte  and  confirmed  abso- 
lutely, upon  which  decree  the  party  so  moving  foreclosed,  and  the 
estate  was  obtained.  The  defendant  (the  party  so  obtaining  this 
decree)  set  up,  in  his  defense  in  his  plea,  this  decree  of  the  court  and 
report,  both  made  absolute,  signed  and  enrolled.  The  lord  chancellor 
said :  '^  All  these  circumstances  of  fraud  ought  to  be  answered,  which, 
so  far  from  doing,  the  defendant  only  pleads  that  report  and  decree 
as  a  bar  which  the  plaintiff  seeks  to  set  aside ;  and,  the  decree  being 
signed  and  enrolled,  the  plaintiff  has  no  other  remedy,  and  if  these 
matters  of  fraud  laid  in  the  bill  are  true,  it  is  most  reasonable  that 
the  decree  should  be  set  aside."  To  the  objection  of  defendant's 
counsel  that  the  decree  should  be  set  aside  by  original  bill,  his  lord- 
ship replied :  *'  Such  a  gross  fraud  as  this  was  an  abuse  on  the  court 
and  sufficient  to  set  any  decree  aside."  See,  also,  Kennedy  v.  Baly^ 
1  Scho.  &  Lef.  355 ;  Pomeroy  d  Co.  v.  ParrnaJsey  9  Iowa,  140.  Now, 
in  view  of  these  authorities,  we  apprehend  it  would  be  admitted 
that  if  the  plaintiff  had  seized  the  defendant  and  carried  him  by 
force  to  Illinois,  and  there  caused  him  to  be  served  with  a  summons, 
the  jurisdiction  thereby  acquired  would  be  wrongful.  Yet  the  only 
difference  between  the  case  supposed  and  the  one  under  consideru- 
tion  is,  that  in  that  case  the  volition  would  be  overcome  by  physical 
force,  while  in  this  the  will  was  rendered  passive  by  false  and  fraud- 
ulent suggestions.  Had  the  truth  been  known  to  the  defendant, 
he  would  have  been  just  as  unwilling  to  have  gone  to  Illinois  in  one 
case  as  the  other,  and  we  are  unable  to  perceive  why  the  cases 
should  not  be  followed  by  similar  consequences. 

It  is  claimed  that  the  defendant  should  have  appeared  in  pur- 
suance of  the  summons,  and  there  moved  the  court  to  dismiss  the 
proceedings  in  consequence  of  the  fraud  ?    It  mav  well  be  doubted 
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whether  each  appearance^  even  for  the  purpose  of  objectmg  to  the 
service,  would  not  have  placed  him  within  the  jariadiction  of  the 
ooort  for  all  purposes  connected  with  the  trial.  Such,  certainly, 
would  be  the  effect  of  such  appearance  in  this  State.  Bev.,  §  2840. 
Bnt  conceding  that  he  would  not  be  visited  with  such  consequences 
in  the  courts  of  Illinois,  and  that  there  the  defendant  might  be 
relioTed  Arom  the  effects  of  an  insufficient  service,  such  relief,  in 
this  case,  could  be  predicated  only  upon  the  fraud  of  plaintiff  in 
procuring  the  service.  Why  drive  a  defendant  to  the  necessity  of 
traveling,  it  may  be  a  thousand  miles,  to  put  in  an  appearance  at 
eourt,  and  suggest  to  the  court  that  it  has  no  jurisdiction  in  con- 
sequence of  the  fraudulent  act  of  plaintiff  in  procuring  service  f 
Under  such  a  construction,  it  would,  in  many  cases,  cost  more  to 
make  defense  than  to  allow  judgment  to  be  taken  and  permit  the 
fraud  to  triumph. 

If  the  fraud  be  conceded,  why  is  it  not  a  good  defense  to  an  action 
upon  the  judgment  ?  Or  is  it  claimed  that  the  remedy  of  defendant 
is  to  go  to  the  courts  of  Illinois,  and  there  proceed  by  bill  in  equity 
to  set  the  judgment  aside,  or  restrain  its  collection  ?  To  this  posi- 
tion the  same  suggestions  are  applicable.  If  such  a  bill  could  be 
sustained  in  the  courts  of  Illinois,  and  yet  the  facts  which  would 
afford  affirmative  relief  there  do  not  constitute  a  defense  to  the 
judgment  here,  it  follows  that  a  judgment  of  a  court  in  Illinois  is 
entitled  to  greater  faith  and  credit  in  Iowa  than  would  be  conceded 
to  it  in  the  court  of  the  State  where  it  was  rendered.  Such  consid- 
eration to  the  judgments  of  a  sister  State,  the  constitution  and  acta 
of  congress  do  not  require.  Rogers  v.  Owinn^  21  Iowa,  59.  It 
seems  clear,  either  that  the  defendant  would  be  entitled  to  no  relief 
in  the  courts  of  Illinois,  or  that  he  is  entitled  to  it  here.  Now,  for 
the  first  time,  is  this  judgment  made  the  foundation  of  a  legal 
demand  against  the  defendant.  Against  this  demand  he  interposes 
the  unlawful  manner  in  which  the  judgment  was  obtained.  He  is 
guilty  of  no  laches  in  making  his  defense.  And,  as  we  entertain  no 
doubt  that  a  court  of  Illinois  would,  if  the  facts  alleged  in  this 
answer  were  proved,  perpetually  enjoin  the  collection  of  this  judg 
ment,  we  are  clearly  of  the  opinion  that  the  defense  here  interposed 
should  bar  a  recovery  thereon  in  our  own  courts. 

There  is  another  consideration  in  this  case  which  merits  a  pass- 
ing notice.  The  answer  alleges  that  the  note  sued  on  was  barred 
by  the  statute  of  limitations  of  this  State,  and  that  the  defendant 
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was  decoyed  into  the  State  of  IHinois  for  the  purpose  of  obtaining 
jurisdiction  there,  and  evading  our  statute  of  limitations.  The 
judgment  thus  obtained,  the  plaintiff  now  seeks  to  make  the  foun- 
dation of  a  legal  demand  here.  It  has  been  held  that  a  judgment 
may  be  impeached  for  fraud,  or  when  it  is  obtained  in  evasion  of 
the  courts,  where  it  is  sought  to  be  enforced.  Jackson  y.  Jarksouy 
1  Johns.  424;  Buford  y.  Bufard,  4  Munf.  241 ;  Borden  r.  FUchy  15 
Johns.  421.  In  Jackson  y.  Jackson^  1  id.  424,  it  was  said :  ^  ft 
may  be  laid  down  as  a  general  principle  that  whenever  to  act  is 
done  in  fraudum  legis  it  cannot  be  the  basis  of  a  suit  in  the  courts 
of  a  country  whose  laws  are  attempted  to  be  infringed.^  But  with- 
out pursuing  this  inquiry  further,  we  are  of  opinion  that  the 
demurrer  was  properly  overruled,  for  the  reasons  before  expressed. 

Nora.— In  lAukanback  ▼.  AnAtrmm^  47  Penn.  St.  128,  which  was  a  suit  upon  a  Judir- 
ment  rendered  in  New  Torli,  the  defendant,  a  resident  of  Pennsylvania,  offered  to 
prove  that  he  had  been  deceived  and  decoyed  into  New  Yorlc  for  the  purpose  of  pro^ 
ourlnir  service  upon  hinu  and  that  service  had  been  by  that  means  effected.  The  ooort 
held  that  it  was  not  sufflclent  to  show  this,  but  that  the  Justice  of  the  claim  should 
have  been  denied ;  and  that  even  both  these  allegations  mlfrht  not  have  been  sufficient 
unless  the  Judgment  itself  had  been  obtained  by  fraud. 

In  New  York  it  was  held  that  if  a  defendant  was  decoyed  within  the  Jurisdiction  for 
the  purpose  of  arresting  him  in  a  civil  action,  &a  arrest  so  made  would  be  set  aside. 
Ooupa  V.  Simonmtu  8  Abb.  474 ;  Cairpcnt/er  v.  Spooner,  8  Cknle  R.  140 ;  2  Sandf .  71T ;  MeietUf 
V.  Clarfr,  41  Barb.  47. 

It  is  well  settled  that  where  the  record  of  a  Judgment  of  a  sister  State  contains  no 
allegation  of  personal  appearance  by  the  defendant,  but  merely  recites  an  appearance 
by  attorney,  it  may  be  shown  that  the  attorney  had  not  authority  to  appear.  Shettim 
V.  Tiffin^  6  How.  163 ;  WaUfon  v.  New  England  Bank^  4  Met.  848 ;  Bodurtha  v.  Ooodrieh,  8 
Gray,  606;  Denismi  v.  Hyde^  6  Conn.  606;  WaJch  v.  SyHee^  8  Oilm.  197;  Kerrr,  Kerr^  41 
N.  T.  278 ;  WeatCffU  v.  Dnnon,  13  Ind.  88;  Hanhey  v.  Blackmar^  20  Iowa,  161. 

So  there  is  no  estoppel  where  the  record  is  ambiguous,  obscure  or  inferential,  as 
where  the  defendant  was  a  non-resident,  and  the  recital  was  that  he  had  notice  of  the 
pendency  of  the  suit.  Doumtr  v.  Shaw^  22  N.  H.  277.  Where  the  record  Is  sufflclent 
to  show  Jurisdiction  the  authorities  are  in  conflict  as  to  whether  the  Jurisdiction  may 
be  disputed  or  not.  The  New  York  courts  hold  that  it  may  be.  Kerr  v.  Kerr,  41  N.  Y. 
272;  Starbuck  v.  Jtfvrroy,  6  Wend.  148 ;  Shumvoayv.  SNUnum,  8  Cow.  872;  Nayes  v.  Butler^ 
6  Barb.  613.  On  the  same  side  is  CarUton  v.  Brickford,  13  Gray,  501 ;  FiDtQcr  v.  Culumbia 
Ins.  Co,,  90  Mass.  267 ;  Rape  v.  Heatin,  9  Wis.  338 ;  Norwood  v.  Cobb,  24  Tex.  561.  On  the 
other  side  are  Lincoln  v.  1\)wer,  2  McLean,  478;  WUeoi  v.  Kamtek,  2  Mich.  166;  WOmm 
V.  JackaoH,  10  Mo.  830;  TFestcott  v.  Brown,  18  Ind.  88;  Laphcun  ▼.  Briffffg,  27  Vt.  26*. 
Rankin  v.  Bojiies,  5  Bush.  20 ;  WetheriU  v.  StiUman,  65  Penn.  St.  106. 

The  authorities  are  also  conflicting  as  to  whether  or  not  the  Judgment  of  one  Stat«» 
can  be  attacked  for  fraud  in  obtaining  it  in  the  courts  of  another  State.  That  suoh 
fraud  is  not  a  good  common-law  defense  in  such  case  was  held  in  ChrittmoB  v.  RtuaeU, 
•  Wall.  290;  Benton  v.  BwvoU,  10  S.  ft  K.  240;  Oranger  v.  dark,  22  Me.  128;  AwUrwn  v. 
Ji ndermn,  8  Ohio,  106 ;  Sanford  v.  Sanford,  28  Conn.  698 ;  but  see  Peoroe'v.  Otney, 20  id.  MA. 

Otherwise  In  Engel  v.  Scheuerman,  2  Am.  Rep.  573 ;  40  Oa.  206,  and  Aogers  v.  Qu*inn,  21 
Iowa,  58,  wherein  Dillozt,  J.,  carefully  reviewed  the  authorities  on  the  question. 
Hut  if  the  plea  of  fraud  would  be  good  In  the  State  where  the  Judgment  Is  rendered.  It 
is  a  good  defense  to  an  action  on  the  Judgment  in  any  other  State.  See  Hampton  v. 
ATcCoimeO,  8  Wheat.  234,  and  csmb  mpra.  —  Kep. 
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MMomL  BankB^  transfer  4^  Hoek^UaMUif  of  trm^fef^ 

k  penon  who  appears  upon  the  books  of  a  national  bank  as  iLe  legal  owner 
of  shares  of  Us  stock  is,  aix>n  the  failure  of  such  bank,  liable  for  the  debts 
of  the  association  to  the  extent  of  the  shares  held  by  him,  although  he 
reoeived  and  holds  such  shares  as  collateral  security  for  a  loan  to  a  share- 
holder. 

Action  by  a  reoeiver  of  an  insolyent  national  bank  against  a 
shareholder  to  enforce  the  individual  liability  of  snch  shareholder 
for  the  debts  of  the  association,  according  to  the  provision  of  section 
12  of  the  Federal  banking  act. 

On  the  2Sth  day  of  December,  1868,  the  plaintiff,  Hale,  filed  a 
petition  in  the  Van  Buren  district  court,  in  which  he  alleged  his 
appointment  as  receiver  of  the  First  National  Bank  of  Eeokuk» 
organized  under  the  currency  act  of  congress,  of  Feb.  25,  1863 ; 
the  refusal  of  the  bank  to  pay  its  circulating  notes  and  other  liabili- 
ties ;  the  absence  of  available  assets  to  pay  over  fifty  per  cent  of 
the  liabilities  of  the  bank  —  the  necessity  for  him  as  receiver  to 
enforce  the  individual  liability  of  the  stockholders  —  and  that,  at  the 
time  of  the  failure  of  the  bank,  the  defendant,  Joel  Walker,  was  the 
transferee  of  H.  K.  Love,  and  owner  of  fifty  shares  of  stock  of  $100 
each,  in  said  bank,  amounting  to  $5,000,  as  appears  from  the  stock- 
books  of  said  bank.  The  plaintiff  asks  judgment  for  $5,000  with 
interest. 

The  following  exhibit  is  annexed  to  the  petition  : 

"  Copy  from  the  stock  books  of  the  bank.  Dr.  —  Joel  Walker, 
May  24,  1866,  fifty  shares,  paid  $5,000.  Cr.—  May  28, 1866,  paid 
up,  $5,000." 

On  the  15th  day  of  January,  1869,  the  defendant  filed  his  answer 
to  this  petition,  in  which  he  denies  '*that  at  the  time  the  sitid 
banking  association  closed  its  doors,  and  failed  to  redeem  its  circu- 
lation and  pay  its  liabilities,  the  said  Joel  Walker  became  the 
owner  (as  the  transferee  of  U.  E.  Love,  or  otherwise)  of  fifty 
shares  of  stock  of  $100  each  in  said  bank,  amounting  to  $5,000 ; 
and  as  to  all  the  foregoing  averments  of  the  petition  not  herein 
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specifically  denied,  which  defendant  neither  admits  nor  deniee,  te 
calls  for  strict  proot** 

"  And  by  way  of  farther  answer  he  shows  that  on  Jane  21, 
1865,  this  defendant  was  the  owner  of  the  following  described 
[Tnited  States  bonds,  viz. :  of  bonds  known  as  10-40  bonds,  $2,000, 
and  of  7-30  bonds,  $3,000 ;  that  one  U.  E.  Love,  being  then  and 
there  the  president  of  said  banking  association  (and  so  remaining 
until  on  and  after  February  21, 1868),  being  desirous  of  procuring 
the  loan  and  use  of  said  bonds,  either  for  himself  or  otherwise, 
borrowed  the  same  of  this  defendant,  giving  defendant  as  security 
therefor  a  pledge  of  certain  shares  of  stock  in  said  banking  associa- 
tion, as  will  fully  appear  by  the  agreement,  of  date  June  21, 1865, 
of  which  a  copy  is  hereto  attached,  marked  "  Exhibit  A,''  and  made 
part  of  this  answer. 

That  afterward,  to  wit,  on  or  about  May  24, 1866,  the  said  Loye 
(still  acting  as,  and  being  president  of  said  bank  as  aforesaid), 
representing  that  the  aforesaid  agreement  and  pledge  of  bank  stock 
was  not  in  as  reliable  and  perfect  a  shape  and  condition  as  would 
be  desirable  for  the  interest  of  defendant,  so  as  to  make  him  the 
unqualified  pledgee  of  said  bank  stock,  and  informing  defendant 
that  to  make  said  pledge  secure  and  reliable,  its  transfer  on  the 
books  of  said  bank,  as  said  pledge,  would  be  desirable  if  not  neces 
sary,  induced  defendant  to  surrender  said  agreement  and  pledge  as 
shown  by  '' Exhibit  A,''  and  thereupon  executed  to  defendant, 
instead  thereof,  a  new  mortgage  or  pledge  thereof,  a  copy  of  which 
is  hereto  attached,  marked  "  Exhibit  B,"  and  made  part  hereofl 
And  he  shows  that  in  the  execution  of  said  agreement  it  was  fully 
and  explicity  understood  between  said  Loye  and  this  defendant 
that  the  defendant,  under  said  agreement,  continued  to  hold  said 
8t^  "V  only  as  the  pledgee  or  mortgagee  thereof,  and  not  otherwise; 
that  m  no  intendment  was  he  to  be  held  or  construed  as  a  purchaser 
or  owner  thereof,  or  as  a  shareholder  of  said  banking  association  ; 
that  in  all  said  matters  this  defendant  acted  under  and  relied  upon 
the  representation  of  the  said  Love ;  that  the  defendant  was  ignorant 
of  and  unskilled  in  transactions  of  this  nature,  and  knowing  said 
Love  to  be  the  president  of  said  bank,  constant  in  his  attendance 
thereon,  and  fully  qualified  by  experience  as  a  banker,  trusted  im- 
plicitly to  the  representation  by  him  then  and  there  made,  as  to  the 
nature  and  effect  of  said  written  agreement;  and  he  avers  and  is 
ready  to  show  that  if,  by  any  construction  or  intendment  of  law. 
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the  said  instrament,  or  any  part  of  the  same,  shall  seem  to  hold  this 
defendant  to  be  a  purchaser,  and  not  a  mortgagee  of  said  stock, 
then  said  instrament  so  set  forth,  which  was  then  and  there  written 
by  the  said  Love,  was  either  false  or  fraudulently  so  written,  or  so 
done  by  mistake,  as  the  whole  tenor  and  purport  of  said  agreement 
fuDy  shows,  and,  therefore,  should  be  corrected  and  reformed  so  ac 
to  correctly  agree  with  the  intention  of  the  defendant  and  the 
representations  and  agreements  of  said  Love,  as  made  at  the  time 
and  with  the  evident  purport  and  intention  of  said  instrument 
taken  as  a  whole. 

The  defendant  prays  that  the  cause  may  be  transferred  to  the 
equity  side  of  the  court,  that  a  decree  may  be  entered  reforming  the 
contract  as  set  out  in  Exhibit  ^'  B,"  so  that  the  same  may  be  conform- 
able to  the  real  intent  and  purpose  of  the  parties,  etc. 

The  following  is  Exhibit  "  A ^  referred  to  in  the  answer: 

*'  First  National  Bank  of  Keokuk,  Iowa,  No.  46,  fifty  shares.  Be 
it  known  that  H.  K.  Love  is  the  proprietor  of  fifty  shares  of  the 
oapital  stock  of  the  First  National  Bank  of  Keokuk,  on  which  HOC 
per  share  have  been  paid,  and  which  is  transferable  only  on  the 
books  of  the  association  by  him  or  his  attorney,  on  surrender  of 
this  certificate : 

"  Keokuk,  June  21,  1866. 
•  H.  K.  LovB,  President 

^  Joel  Walker  has  deposited  with  me  ^2,000  in  United  States 
10-40  bonds,  and  t(3,000  in  United  States  7-30  bonds,  with  semi- 
annual coupons  attached,  which  I  agree  to  return  to  him  or  his 
order  on  the  15th  day  of  August,  1867.  For  the  use  of  said  bonds 
I  agree  to  collect  the  interest  and  pay  it  over  to  said  Walker  without 
charge.  As  security  for  the  safe  return  of  said  bonds,  I  have  placed 
in  the  hands  of  said  Walker  share  No.  46  of  the  First  National 
bank  of  Keokuk,  Iowa,  calling  for  fifty  shares  of  the  stock  of  said 
bank,  which  is  to  be  returned  to  me  with  this  certificate  when  the 
above  United  States  bonds  will  be  returned  to  him. 

"  H.  K.  Love. 
"Kbokuk,  June  21,  ISM.*. 

The  following  is  exhibit  ^  B  **  referred  to  in  the  answer : 
"  This  agreement  between  Joel  Walker  and  H.  K.  Love,  witness* 
eth.  that  the  said  Walker  has  this  day  purchased  of  the  said  Love 
ffty  shares  of  the  First  National  Bank  of  Keokuk,  fur  which  he 
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hiis  paid  the  said  Love  in  United  States  10-40  bonds  $2,000,  and 
7-30  bonds  $3,000 ;  the  said  stock  will  appear  npon  the  books  of  said 
bank  and  certificate  No.  46,  in  the  name  of  said  Walker,  for  fifty 
shares,  amounting  to  $5,000. 

''  Now,  therefore,  said  H.  E.  Lore  hereby  agrees  to  guaranty  ta 
said  Walker  semi-annual  dividends  upon  said  bank  stock,  at  tim 
rate  of  7-30  per  cent  per  annum  in  currency  on  $3,000,  and  5  per 
cent  per  annum  in  specie  on  $2,000,  free  fk'om  all  taxes,  said  divi* 
dends  to  be  due  and  payable  to  said  Walker  on  the  15th  of  August 
and  15th  of  February  each  year.  And  in  consideration  of  said 
guaranty  the  said  Love  is  to  have  and  receive  all  said  bank  stock 
has  made,  or  may  hereafter  make,  over  and  above  7-30  per  cent,  and 
5  per  cent  per  annum,  as  above  specified.  And  said  Walker  hereby 
assigns  to  said  Love  all  the  earnings  of  said  bank  stock  over  and 
above  7-30  per  cent  and  5  per  cent  per  annum,  as  aforesaid.  And 
said  bank  is  hereby  authorized  and  directed  to  pay  over  the  same  to 
said  Love  or  his  order. 

'^  This  agreement,  unless  extended  by  mutual  consent,  will  ter- 
minate on  the  15th  day  of  August,  1867,  at  which  time  said  Walker 
is  to  make  over  and  transfer  to  said  Love  the  certificate  No.  46,  call* 
ing  for  fifty  shares  of  stock  of  the  First  National  Bank  of  Keokuk, 
and  said  Love  is  to  return  to  him,  in  full  payment  for  the  same, 
$2,000  in  United  States  10-40  bonds,  and  $3,000  in  United  States 
7-30  bonds;  whereupon  the  certificate  No.  46,  above  referred  to, 
will  be  the  property  of  said  Love,  and  the  stock  will  be  transferred 
upon  the  books  of  said  bank  to  him.  Witness  our  hands  this  24th 
day  of  May,  1866.  "  Joel  Walkeb, 

"H.  K.  Love.'* 

"  ♦  ♦  •  The  time  on  the  within  contract  is  extended  to  Feb- 
ruary 15, 1868,  at  which  time  the  whole  $5,000  is  to  be  paid  (with- 
out notice)  in  5-20  bonds,  and  interest  at  the  rate  of  7-30  ia 
currency  per  annum.  **  H.  K.  LovB, 

''August  14, 1867.  "Joel  Walkee.** 

• 

The  plaintiff  demurred  to  this  answer  on  the  ground  of  want  of 
equity.    Demurrer  sustained  and  defendant  appeals. 


J7.  ff.  Trimble,  for  appellant 
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JL  P.  Lowe,  for  appellee,  urged  that  whether  defendant  held  the 
etoek  as  vendee  or  as  mortgagee,  he  is  alike  liable,  as  a  stock- 
holder, to  the  creditors  of  the  bank ;  that  in  determining  who  aie 
stockholders  in  a  banking  association  the  courts  will  not  look  b^ond 
^he  legal  title;  that  a  person  to  whom  stock  is  transferred  on  the 
books  of  the  company,  and  who,  upon  such  books,  appears  to  be  the 
l^;al  owner,  is  liable  to  creditors  though  it  was  transferred  to  and 
held  by  him  as  collateral  security  for  a  debt  BoseveU  v.  Brovmp  11 
N.  Y.  148  y  Adderk/  y.  Sionn,  6  Hill,  624.  A  person  making  the 
transfer  is  not  the  equitable  owner  in  any  case  of  an  hjrpothecation. 
Matter  of  the  Empire  City  Banky  18  N.  Y.  199.  Persons  to  whom 
stock  has  been  transferred  by  wa;  of  an  hypothecation  for  debts,  and 
in  whose  name  it  stands  at  the  time  of  default^  are  stockholders, 
ftnd  a^  such  are  liable  to  an  equal  additional  amount  for  the  out- 
standing debts  of  the  bank  ;  18  N,  Y.  199 ;  Stanley  y.  Stanleyy  13 
Shep.  191.  Those  who  hold  stock  as  collateral  security,  or  those 
who  hold  it  in  trust,  whether  the  trust  does  or  does  not  appear  upon 
the  bpoks  of  the  bank,  are  liable  for  the  payment  of  debts  and  the 
xedemption  of  unpaid  bills,  etc.  Crease  y.  Babcoek,  10  Mete.  525; 
Orewy.  Breeds  id.  569.  The  pledgor,  in  case  of  collateral  security, 
has  no  interest  in  the  stock,  but  only  a  right  on  certain  terms  to 
acquire  such  an  interest;  10 Mete  545,  546.  The  defendant's  lia- 
bility would  be  the  same  if  Love,  as  president  of  the  bank,  effected 
a  loan  of  the  bonds  for  the  benefit  of  the  bank  as  well  as  himself 
The  creditor  has  a  right  to  look  to  the  legal  ownership  of  the  stock. 
Empire  City  Bank,  18  X.  Y.  199,  supra. 

Day,  0.  J.  In  section  12  ot  the  act  to  provide  a  national  cur- 
rency, **  it  is  enacted  that  the  capital  stock  of  any  association  formed 
under  the  act  shall  be  deemed  personal  property,  and  transferable 
on  the  books  of  the  association  in  such  manner  as  may  be  pre- 
scribed in  the  by-laws  or  articles  of  the  association  ;  and  that  every 
person  becoming  a  shareholder  by  such  transfer  shall,  in  proportion 
to  his  shares,  succeed  to  all  the  rights  and  liabilities  of  the  prior 
holder  of  such  shares :  and  that  the  shareholders  of  each  association 
formed  under  the  provisions  of  the  act  shall  be  held  individually 
responsible  for  all  contracts,  debts,  and  engagements  of  such  asso- 
ciation to  the  extent  of  the  amount  of  their  stock  therein  at  the  par 
value  thereof,  in  addition  to  the  amount  invested  in  such  shares." 

The  petition  avers  '^  that  at  the  time  said  bank  closed  its  doors 
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and  refuBed  to  pay  its  liabilities,  the  defendant,  Joel  Walker,  was 
the  transferee  of  H.  K.  Love,  and  owner  of  fifty  shares  of  stock  of 
$100  each  in  said  bank,  *  *  as  will  ftilly  appear  from  the  stock 
books  in  said  b&nk."  A  careful  scrunity  of  the  answer  of  defend 
ant  shows  that  he  does  not  deny  the  allegation  that  he  is  tht 
transferee  npon  the  books  of  the  bank  of  H.  K«  Loye.  In  one 
paragraph  of  the  answer  he  **  denies  that  at  the  time  the  said 
banking  association  closed  its  door  and  failed  to  redeem  its  circula- 
tion and  pay  its  liabil  ities,  that  the  said  Joel  Walker  became  the 
owner  (as  che  transferee  of  H.  K.  Lotc,  or  otherwise)  of  fifty  shares 
of  stock  of  tlOO  each  in  said  bank.''  The  statement  in  the  petition 
that  Joel  Walker  ^^  was  the  owner  of  fifty  s/iares  of  stock  *^  is  the 
mere  legal  conclusion  of  the  pleader,  from  the  averment  of  the  fact 
that  he  was  the  transferee  of  H.  E.  Love.  This  conclusion  of  law, 
but  not  the  averment  of  fact,  the  defendant  denies. 

The  agreement  referred  to  in  the  answer  as  exhibit  ^  B  **  states 
^that  the  said  Walker  has  this  A&j  purchased  of  the  said  Love  fifty 
shares  of  the  First  National  Bank  of  Keokuk,**  and  stipulates  that 
**  the  said  stock  wili  appear  upon  the  hooks  of  said  bank  and  certifi- 
cate No.  46,  in  the  nanie  of  said  Walker  for  fifty  shares  amounting 
to  •5,000.'* 

It  is  quite  apparent  from  the  entire  answer  that  the  fiM^t  of 
transfer  is  conceded,  and  that  the  defendant  relies  for  immunity 
upon  the  fact  that  the  transfer  was  made  as  security  to  defendant 
for  a  loan  to  H.  E.  Love.  The  question  thus  presented  upon  the 
record,  though  a  new  one  here,  has  been  subject  of  judiciid  deter* 
mination  in  some  of  the  sister  States.  In  the  case  of  Oreese  et  aL  v. 
Babcock  et  al.y  10  Mete  525,  it  was  held,  under  a  statute  contain* 
ing  provisions  as  to  the  liability  of  a  shareholder,  substantially 
the  same  as  those  of  the  one  under  consideration,  that  the 
holder  of  stock  at  the  time  of  the  dissolution  of  the  charter, 
altliough  he  held  the  shares  as  collateral  security,  or  as  trustee  for 
other  persons,  was  individually  responsible  for  the  debt  of  the  cor- 
poration. This  doctrine  was  re-affirmed  in  the  same  court  in  the 
case  of  Orew  v.  Breed  et  al,  10  Mete  569,  in  which  it  was  held, 
that  those  who  hold  stock  as  collateral  security,  and  those  who 
hold  it  in  trust,  whether  the  trust  does  or  does  not  appear  on  the 
books  of  the  bank,  are  liable  for  the  payment  and  redemption  of 
onpaid  bills. 

In  AdderJy  v.  Storm,  6  Hill,  634^  it  was  held,  that  the  tiansferes 
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of  shares  of  stock,  as  collateral  seouritj,  was  liable  for  a  debt  of 
the  corporation  contracted  after  the  debt,  as  secnrity  for  which  the 
transfer  was  made,  had  been  paid,  and  after  a  power  of  attorney 
had  been  given  to  make  a  re-transfer,  but  before  such  re-transfer 
was  executed.  In  ItoseveU  t.  Brown,  11  N.  Y.  148,  the  case  of 
Adderly  v.  Storm  was  cited  and  approved,  and  the  liability  of  the 
holder  of  stock  as  collateral  security  re-affirmed. 

In  the  matter  of  The  Empire  City  Bank,  18  N.  Y.  199,  the  same 
doctrine  was  announced.  We  have  been  referred  to  no  adjudication 
at  variance  witii  tiiese  cases. 

Ck>unsel  for  appellant  concede  their  correctness,  but  claim  that 
they  are  not  applicable  to  this  case.  We  are  unable  to  distinguish 
them  in  principle  firom  the  case  under  consideration.  In  Crees  et 
oL  V.  Baboock  et  aiL  9k  plea  and  answer  strikingly  similar  to  the 
answer  in  this  case  were  held  to  constitute  no  defense.  The 
doctrine  of  these  cases  will  doubtless  work  a  hardship  in  some 
instances ;  yet  this  hardship  is  particular  while  that  of  the  converse 
doctrine  would  be  general.  As  was  said  in  Adderly  v.  Storm,  **  if 
we  depart  fix)m  the  terms  of  the  law,  and  inquire  into  the  equities 
which  may  exist  between  the  stockholder  and  some  third  person,  it 
cannot  Ml  to  embarrass  creditors  in  seeking  a  remedy  for  th« 
wrongs  which  may  be  done  by  the  corporation.  K  creditors  must 
look  beyond  the  legal  title  they  can  never  know  against  whom  to 
proceed." 

[The  balance  of  the  opinion  disposes  of  a  question  of  practice.] 

Judgment  affirmed. 


Thb  Omr  of  Bttblustotok  v.  Gilbert,  appellant 

(81  Iowa,  880.) 

MuiUoipal  eorporaUon — <frM<  inyproeemenU-^ettoppeL 

Where  a  dAiue  of  a  city  charter  provides,  **  that  the  city  oouncil  shall  have 
power  to  caofle  to  be  opened,  paved,  re-paved  or  improved,  any  street,  lane, 
alley,  market  space  or  pablic  landing,  on  petition  of  not  less  than  two-thirds  ol 
the  number  of  owners  of  any  square  or  parts  of  a  sqoare  of  said  dty,  hounding 
or  abutting  on  such  street,"  etc,  a  person,  who  with  others  signs  and  presents 
such  petition  to  the  dty  coundl,  thereby  inducing  the  city  to  enter  upon  the 
improvement  requested  in  the  petition,  is  estopped  from  claiming  that  the 
aaesBment  of  a  tax  for  such  improvement  was  unauthorised  and  illegal  on 
flllB  ground  that  two-thirds  of  the  abutting  owners  did  not  Join  in  the  petition 
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Suit  in  equity  to  recover  a  special  tax  levied  upon  the  lots  of  the 
defenduit  in  what  is  known  as  ^'Peasley's  addition  to  the  city  of 
BnrUngton/'  to  pay  for  macadamiKing  the  street  in  front  of  moh 
lot^  and  to  make  the  tax  so  levied  a  lien  upon  the  lots. 

The  facts  briefly  stated  are  as  follows:  The  defendant^  Oilbert, 
was  the  owner  of  certain  lots  abutting  on  the  north  side  of  Jefferson 
street  in  the  city  of  Barlington.  On  March  19, 1866, the  defendant 
with  other  citizens  of  said  city  presented  a  petition  to  the  city 
council  praying  that  body  to  make  certain  changes  in  the  grade  of 
Jefferson  street^  and  upon  such  changes  being  made,  to  proceed  to 
improve  such  street  by  filling,  grading,  guttering  and  macadamizing 
the  same  in  a  manner  specified ;  the  costs  and  expenses  thereof, 
except  that  of  filling  and  grading,  to  be  collected  as  a  special  tax, 
and  in  the  manner  provided  by  ordinance.  This  petition  was  signed 
by  the  defendant,  Gilbert,  and  forty-eight  others. 

Upon  the  report  of  the  cAty  solicitor  that  the  petition  was  not 
signed  by  a  sufficient  number  of  citizens,  it  was  taken  by  the  citizens 
and  additional  signers  procured.  On  the  2d  day  of  April,  1866,  the 
petition  was  again  presented  to  the  counsil,  when  it  wad  acted  upon, 
and  the  prayer  of  the  petitioners  granted.  On  the  same  day  an 
ordinance  was  adopted  providing,  among  other  things,  for  the 
establishment  of  the  grade  of  said  street  in  accordance  with  the 
grade  of  the  petition.  In  pursuance  of  this  action  of  the  council, 
the  work  of  improving  said  street  was  commenced  and  completed, 
and  the  cost  of  curbing,  guttering  and  macadamizing,  assessed 
against  the  respective  owners  of  lots  abutting  thereon.  The  sum 
of  t594.94  was  assessed  against  the  defendant  as  his  proper  and  due 
proportion  of  such  costs.  Upon  the  refusal  of  the  defendants  to 
pay  said  tax  this  suit  was  brought  by  the  city. 

The  cause  was  tried  by  the  court,  and  upon  the  facts  found,  of 
which  the  above  is  an  abstract,  were  based  the  following  conclusions 
of  law : 

"  Section  25  of  the  act  to  incorporate  and  establish  the  city  of 
BurUngton,  approved  June  10, 1845,  requires  the  petition  of  only 
two-thirds  of  the  owners  of  property,  to  be  charged  with  the  costs 
of  improvement,  to  empower  the  ci^  council  to  levy  and  collect  a 
special  tax  therefor,  and  the  said  petition  of  defendant  and  others 
was  therefore  sufficient  for  tbat  purpose/' 

The  court  further  found  that  '^  the  grade  was  not  established  nor 
the  work  performed  in  violation  of  said  ordinance  or  petition,  but 
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in  aeoordanee  with  theniy'*  and  that  the  defendant  cannot  '^  avoid 
the  special  tax  on  the  ground  that  the  work  on  said  street  was  in 
Tiolation  of  a  city  ordinance,  or  was  not  the  same  petitioned  for.'^ 

A  decree  is  therefore  entered  requiring  the  defendant  to  pay  the 
said  tax,  to  wit :  t594.94,  with  interest  thereon  at  six  per  cent  per 
annum,  the  filing  of  petition  and  costs  of  suit,  and  making  the 
same  a  special  lien  on  the  said  lots  of  defendant  as  prayed,  and  order- 
ing special  execution,  etc. 

From  this  decree  the  defendant  appeals. 

P.  Henry  Smyths  and  T.  W.  Newman,  for  a{^llant. 
I%e  Halls  and  BaMwin,  for  appellee. 

MiLLSB,  J.  It  is  insisted  by  the  appellants  that  the  city  has  no 
power  to  improve  the  streets  at  the  expense  of  the  defendants  unless 
two-thirds  of  the  property-owners  of  each  block  to  be  improved 
petitioned  therefor ;  that  less  than  that  number  of  the  property- 
owners  on  the  block  or  square  on  which  appellant's  property  is  situ- 
ated signed  the  petition  asking  for  the  improvement  of  the  street 

The  clause  of  the  city  charter  cited  in  support  of  this  position  is 
as  follows :  "  The  city  council  shall  have  power  to  cause  to  be  opened, 
paved,  re-paved  or  improved,  any  street,  lane,  alley,  market  space  or 
public  landing,  on  petition  of  not  less  than  two-thirds  of  the  num* 
ber  of  owners  of  any  square  or  parts  of  a  square  of  said  city,  bound- 
ing or  abutting  on  such  street,^  etc.  Section  25  of  '*  An  act  to 
incorporate  the  city  of  Burlington,**  approved  June  10, 1845.  The 
district  court  found  that  two-thirds  of  the  owners  of  property  to  be 
charged  with  the  cost  of  the  improvement  of  the  street  had  signed 
the  petition  therefor,  and  that  in  this  respect  the  proceedings  of  the 
city  council  in  ordering  the  improvement  were  authorized  by  the 
charter.  Whether  the  court  intended  to  find  that  two-thirds  of  the 
owners  of  property  to  be  charged  in  each  block  had  so  petitioned  is 
not  clearly  manifest,  nor  does  the  finding  imply  that  two-thirds  of 
the  aggregate  number  of  owners  of  property  to  be  charged  with  the 
improvement,  without  reference  to  the  number  of  owners  in  each 
block,  had  thus  signed. 

We  do  not,  however,  regard  it  of  any  importance  to  aaoertain  tne 
true  construction  of  this  finding  of  the  court,  as  we  dispooe  of  thif 
objection  on  other  grounds. 
Vol.  VIL— 19 
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Had  the  petition  not  been  signed  by  the  requisite  namber  of  prop- 
erty-holdersy  the  action  of  the  city  upon  the  petition  might  not  bind 
those  who  had  not  signed  the  petition.  As  to  them  the  action  of 
the  city  in  assessing  the  cost  of  improvement  to  their  property 
might  be  without  authority  and  invalid.  Whether  it  toould  be  so  or 
noty  we  do  not  decide.  But  in  this  case  the  defendant  Oilbert,  with 
forty-eight  others,  sigfied  and  presented  the  petition  to  the  city 
council,  asking  the  improvement  to  be  made  that  was  made,  and 
when  the  city-solicitor  reported  that  the  petition  was  not  signed  by  a 
sufficient  number  of  property-owners,  it  was  taken  by  the  petitioners 
and  additional  signatures  obtained,  and  again  presented  to  the 
city  council  for  action  thereon.  There  is  no  claim  that  the  defend- 
ant signed  the  petition  with  the  understanding  that  it  was  to  be 
presented  and  he  bound  thereby,  only  after  a  sufficient  number  of 
property-owners  had  signed  it.  On  the  other  hand,  the  record 
shows  that  the  petition,  when  signed  by  defendant  and  forty-eight 
others,  was  by  them  presented  to  the  city  council,  and  that  if  the 
petition  was  not  sufficiently  signed  he  knew  the  fact  And  we  are 
of  opinion  that,  after  having  thus  signed  and  presented  the  petition 
to  the  city  council,  thereby  inducing  the  city  to  enter  upon  the 
improvement  requested  in  the  petition,  the  defendant  is  estopped 
firom  objecting  that  his  petition  was  not  sufficiently  signed.  The 
defendant,  by  his  acts,  consented  and  agreed  in  writing  that  the 
city  should  make  the  improvement  designated  in  the  petition,  and 
assess  his  property  with  its  due  proportion  of  the  cost  thereof 
and  he  cannot  be  fdlowed  to  repudiate  that  agreement  on  the  ground 
that  other  parties  should  have  entered  into  the  same  agreement 
While  they  may  not  be  bound  he  is. 

In  this  holding  we  are  supported  by  the  following  cases :  The 
People  V.  Ooadwin,  5  N.  Y.  673 ;  Kellogg,  Treasurer  of  Lorain 
County,  V.  Big.  15  Ohio  St  66.  In  the  case  last  cited  it  was  held, 
where  county  commissioners,  acting  ostensibly  under  '^  a  law  to  pro- 
vide for  locating,  establishing  and  constructing  ditches,  drains,'' 
etc.,  have  established  and  constructed  a  ditch,  and  to  pay  the  cost 
thereof  have  levied  an  assessment  on  lands  of  persons  benefited 
thereby,  and  a  party  on  whose  lands  such  ditch  has  been  constructed 
has  stood  by  and  failed  to  resort  to  any  remedy,  legal  or  equitable, 
Sntil  after  the  ditch  was  constructed,  that  a  court  of  equity  will  not 
interfere  by  injunction  to  prevent  the  collection  of  such  asseeement, 
even  if  it  be  assumed  that  the  proceedings  of  the  commissionen 
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haT6  BO  far  fiEuled  to  oonform  to  the  law  as  to  render  them  whollj 
illegal  and  void.  The  court  in  that  case  went  much  further  than  it 
is  necessary  to  go  in  this.  In  that  case  the  defendant  was  held 
estopped  by  his  silence.  In  this  case  we  hold  him  to  be  estopped  by 
his  expressed  consent  in  writing,  connected  with  the  other  drcum- 
itances  oi  the  case. 
The  judgment  of  the  district  court  must  be  affirmed* 


MxLHOP  y.  DoANE,  appellant. 

(81  Iowa,  807.) 
Fifreiffn  judgment  in  rem, 

• 

k  Judgment,  rendered  In  another  State  in  a  proceeding  in  rem  where  die 
defendant  \b  at  the  time  a  resident  of  this  State,  and  has  not  been 
ienred  with  notice  of  the  pendency  of  the  action,  and  haa  not  appeared 
(herein,  has  no  binding  force  or  effect  upon  the  defendant  in  pereonam,  so  that 
an  action  can  be  maintained  thereon  in  this  State  to  recover  the  amount  of 
the  judgment. 

But  where  property  of  a  defendant  residing  in  this  State,  who  was  not 
personaUy  served  and  who  did  not  appear,  has  been  seized  and  sold 
in  satisfaction  of  a  Judgment  rendered  in  a  proceeding  of  attachment 
in  another  State,  he  is  concluded  from  recovering  the  value  thereof  in  an 
action  in  this  State  against  the  plaintiff  in  the  foreign  judgment,  unless  in  a 
proper  case  he  can  show  that  it  was  procured  through  fraud. 

Action  for  the  wrongful  conversion  of  property  of  the  plaintiffs, 
to  the  value  of  $500. 

The  plaintiffs  in  their  petition  claimed  $500  for  a  wrongful  con- 
rersion  by  Doane  &  Go.  of  eight  chests  of  tea  and  three  boxes  of 
spice. 

The  defendants  admitted  and  justified  the  taking  of  the  property 
by  alleging  in  their  answer  that  the  plaintiffs  being  indebted  to  the 
defendants,  they  brought  suit  and  sued  out  a  foreign  attac:  ment 
against  the  plaintiffs  herein,  before  a  justice  of  the  peace  of  Cook 
county,  Illinois ;  that  a  portion  of  the  property  in  controversy  was 
attached  and  sold  to  satisfy  said  indebtedness  and  the  judgment 
obtained  thereon,  in  the  attachment  proceeding  of  which  the  plain- 
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tifb  were  notified  by  pablication,  and  that  the  balance  of  said  pi^p- 
erty  is  in  the  defendant's  warehouse  in  Chicago,  awaiting  the  order 
of  the  plaintifEs.  A  fall  tjansoript  of  the  attachment  proceedings  is 
annexed  to  this  ansvrer  as  an  exhibit. 

The  plaintiffs  thereupon  filed  an  amended  petition  in  which  thej 
allege  ^^  that  the  defendants  wrongfully  bi^ught  a  suit  in  attach* 
ment  in  the  city  of  Chicago,  Illinois,  before  J.  H.  Hoisington,  a 
justice  of  the  peace,  against  your  petitioners,  and  wrongfully  caused 
a  writ  of  attachment  to  be  issued  from  the  office  of  the  said  justice 
of  the  peace  against  the  goods  and  chattels  of  your  petitioners,  and 
caused  the  said  writ  to  be  levied  upon  eight  chests  of  tea  and  upon 
three  boxes  of  spice,  which  were  the  property  of  your  petitioners, 
and  were  of  the  value  of  $500 ;  and  caused  four  of  said  chests  of 
tea  and  one  box  of  spice  to  be  sold,  and  caused  the  remainder  of 
said  tea  and  spice  to  be  placed  in  the  warehouse  of  the  defendants. 
And  your  petitioners  state  that  the  claim  upon  which  said  suit  was 
brought  was  wholly  false  and  without  foundation,  all  of  which  was 
well  known  to  the  defendants ;  that  no  personal  service  was  made 
upon  your  petitioners,  and  that  they  had  no  knowledge  of  said  suit 
until  long  after  the  same  was  terminated  and  said  property  sold* 
And  your  petitioners  state  that,  by  reason  of  the  wrongful  suing 
out  of  said  writ  of  attachment,  and  levy  of  the  same,  they  have 
susiiained  damages  in  the  sum  of  $500,'^  etc.  They  further  allege 
that  *^  the  goods  described  in  the  amended  petition  are  the  same 
goods  described  in  the  original  petition,  and  that  the  wrongful  levy 
herein  complained  of  is  the  same  wrongful  taking  complained  of 
in  the  original  petition." 

To  this  amended  petition  the  defendants  demurred.  The  demurrer 
was  overruled.  The  defendants  thereupon  answered  the  amended 
petition  by  re-affirming  their  former  answer,  and  setting  up  a  gen- 
eral denial  to  the  matters  alleged  in  the  amended  petition. 

The  cause  was  tried  before  a  jury,  and  a  verdict  given  for  the 
plaintiflb  for  $490.  Motion  for  new  trial  denied,  judgment  ran- 
dered  on  the  verdict,  and  defendants  appeal  to  this  court 

OriffUh  A  Knight^  for  appellants. 

Adams  A  Robinson,  for  appellees. 

MiLLBB,  J.  I.  The  appellants  first  assign  as  error  the  OTemil* 
Hkg  of  their  demurrer  to  the  plaintiffs'  amended  petition. 


JUNE  TERM,  1871.  149 

Melhop  ▼•  DoaiM. 


•QBwered  the  pleading  demurred  to  thej  waived  this  objection,  and 
hence  the  correotness  of  this  rnling  cannot  be  examined  by  this 
eonrt  Buiank  t.  Whittaher,  11  Iowa,  197;  Smith  ▼,  Tayhr,  id. 
214 ;  Mahaska  County  v.  Ingallsy  14  id.  170 ;  State  t.  KUngmany  id. 
404;  Franklin  v.  Twogoody  18  id.  516. 

IT.  The  second,  fourth,  fifth,  sixth,  seventh  and  eighth  errors 
assigned  will  be  considered  together.  They  inrolve  the  question  of 
the  effect  of  the  foreign  attachment  proceedings  in  the  State  of 
Illinois,  wherein  the  appellants  were  plaintifib  and  appellees  were 
defendants. 

It  is  conceded  that  the  proceedings  were  regular,  that  personal 
property  of  appellees  was  duly  attached^  condemned  and  sold  under 
proper  process  issued  in  the  case.  It  is  also  conceded  that  the 
appellees  —  defendants  in  the  attachment  proceedings  —  were  at  the 
time  citizens  and  residents  of  this  State ;  that  they  were  not  served 
with  notice  of  the  attachment  suit,  and  had  no  knowledge  of  the 
lame  until  long  after  judgment  therein  was  rendered. 

The  rule  is  well  settled  and  well  understood,  that,  in  personal 
actions,  if  the  court  has  jurisdiction  of  the  subject-matter  and  of 
die  parties,  by  the  service  of  notice  of  its  pendency,  its  judgment 
is  binding  and  conclusiye,  while  it  remains  unreversed,  however 
erroneous. 

It  is  indispensable  to  the  binding  effect  of  a  judgment  that  the 
eaurt  had  jurisdiction  of  the  subject-matter  and  of  the  parties. 
If  the  jurisdiction  fail  as  to  either,  the  judgment  is  a  mere  nullity. 
The  whole  doctrine  of  the  binding  force  and  conclusiveness  of 
judgments  rests  upon  the  foundation  of  jurisdiction.  Story  on 
Conflict  of  Laws,  §§  584,  585,  586 ;  Base  v.  Kimletf,  4  Oranch,  269 ; 
Judah  V.  Stephensony  10  Iowa,  493 ;  Btiekmaster  v.  Carliny  3  Scam. 
(HI.)  104;  Mason  v.  Me^nenger  £  May^  17  Iowa,  261;  Edmonds  y. 
Montgomery  <&  Shaw,  1  id.  143 ;  Olds  v.  Olaze,  7  id.  86 ;  LaUerett 
V.  Gooky  1  id.  1 ;  Johfison  £  Stevens  v.  Butler,  2  id.  535 ;  Lamps^m 
V.  Plaity  1  id.  556 ;  Ham  v.  Steamboat  Hamburg,  2  id.  460 ;  Darranm 
V.  Prestouy  18  id.  396 ;  Johnson  v.  Dodge,  19  id.  106 ;  The  State  of 
Indiana  ex  ret  Stone  v.  Helmer,  21  id.  370 ;  Osbom  v.  Cloudy  23  id* 
104;  McCormiek  v.  Orundy  County,  24  id.  382 ;  Harshey  v.  Black* 
marr,  20  id.  162 ;  AbeU  v.  OrosSy  17  id.  171 ;  Newcomb  v.  Deweyy  27 
id.  881 ;  Oilliland  v.  SeilerSy  2  Ohio  St.  223 ;  Warren  Manufacture 
¥sg  Co.  V.  Etna  Insurance  Co,y  2  Paine's  0.  C.  501 ;  Shelton  v.  Tiffin^ 


150 IOWA, 

Melliop  V.  Doane. 


6  How.  (XJ.  S.)  163 ;  WaU  v.  Wally  28  Miss.  (6  Cush.)  409 ;  Gray  t. 
Hawes,  8  Gal.  562;  WeaterveU  ▼.  Lewis,  2  McLean,  511. 

It  is  equally  well  settled  that  a  judgment  of  another  State,  where 
the  jurisdiction  properly  appears  upon  the  record,  is  entitled  to  the 
same  faith  and  credit  in  this  State  as  it  is  entitled  to  in  the  State 
where  rendered.  Millt  v.  Duryee,  7  Cranch,  481;  McElmoyJs  t. 
Cohen,  14  Peters,  312,  and  notes  to  2  American  Lead.  Gas.  719; 
Warden  Manufacturing  Co.  v.  Etna  Insurance  Co^  2  Paine's  G.  0. 
501 ;  Rcdiihone  y.  Ferry  et  al.,!  B.  I.  73 ;  Jacquette  y.  Hugunon,  2 
McLean,  129;  Lincoln  v.  Tower,  id.  473;  WesterveU  v.  LewiSf 
id.  511 ;  Hitidman  y.  Mackatt,  3  G.  Oreene,  170;  Taylor,  Sliipton  A 
Co.  y.  Runyan  <§  Broton,  3  Iowa,  474 ;  Oreasons  y.  Davis,  9  id.  219 ; 
Cletnmer  &  Dunn  y.  Cooper,  24  id.  185. 

There  are  two  general  aspects  in  which  foreign  judgments  (or 
judgments  of  other  States)  are  to  be  regarded :  First,  judgments 
in  personam;  second,  judgments  in  renn.  We  haye  seen  that, 
in  order  to  the  yalidity  of  a  judgment  in  personam,  the  court 
rendering  the  judgment  must  haye  had  jurisdiction  of  the  subject- 
matter  and  of  the  person  of  the  defendant.  So,  in  judgments  in 
rem,  where  the  subject-matter  is  personal  property  within  the  juris* 
diction  of  the  court  pronouncing  the  judgment,  the  adjudication  is 
binding  and  conclusiye  as  to  the  right  and  title  to  the  property 
seized  and  sold  under  the  orders  and  process  of  the  court.  What- 
eyer  disposition  the  court  makes  of  the  property  by  sale  or  transfer 
will  be  held  yalid  in  eyery  other  country  where  the  same  question  — 
the  question  of  title  thereto  —  comes  either  directly  or  indirectly  in 
question  before  a  foreign  tribunal.  Croudson  y.  Leonard,  4  Granch, 
433 ;  Williams  y.  Armroyd,  7  id.  423 ;  Rose  y.  Kimly,  supra  ;  Grant 
T.  McLaughlin,  4  Johns.  34 ;  2  Kent's  Gom.  120 ;  1  Oreenl£  Ey.,  §§ 
640,  541,  and  notes. 

In  admiralty  cases,  which  are  proceedings  in  retn,  there  is  some 
conflict  in  the  cases  as  to  the  extent  of  their  binding  operation. 
In  England,  the  sentences  in  admiralty  cases  are  held  conclusiye, 
not  only  in  rem,  but  also  as  to  all  points  and  facts  which  they  pro> 
fessedly  or  incidentally  decide.  In  some  of  the  States  of  America, 
the  same  doctrine  preyails,  while  in  others,  the  sentences  or  judg* 
ments  are  held  conclusiye  only  in  rem,  and  may  be  controverted 
as  tc  all  incidental  grounds  and  facts  upon  which  they  profess 
to  be  founded.  Ghancellor  Kent  says :  ^'  The  weight  of  judicial 
authority  appears,  howeyer,  to  be  decidedly  in  fayor  of  the  binding 
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force  and  universal  application  of  the  doctrine  of  the  English  law. 
Story  on  Conflict  of  Laws,  §  593 ;  2  Kent's  Com.  121 ;  1  Oreenlfl 
Kv^  §  543;  Vandenheuvel  v.  U.  Ins.  Co.,  2  Caines'  Cas.  217;  2 
John&  Cas.  451. 

Ii:  action  by  creditors,  by  the  process  of  attachment  against  the 
property  of  their  debtors,  which  are  recognized  as  proceedings  in 
reniy  we  find  no  conflict  in  the  authorities.  Mr.  Oreenleaf,  in  his 
first  volume  on  evidence,  section  542,  says:  ^^But  in  this  class  of 
cases  we  are  especially  to  bear  in  mind,  that,  to  make  any  judgment 
effectual,  the  court  must  possess  and  exercise  a  rightful  jurisdiction 
over  the  ReSy  and  also  over  the  person,  at  least  so  far  as  the  Res  is 
concerned ;  otherwise  the  proceedings  will  be  disregarded.  And  if 
the  jurisdiction  over  the  Res  be  well  founded,  but  not  over  the 
person,  except  as  to  the  Res^  the  judgment  will  not  be  either  con- 
clusive or  binding  upon  the  party  in  personam^  although  it  may  be 
Ml  rmn.^ 

In  Lincoln  v.  Tower,  2  McLean,  473,  which  was  an  action  of 
debt  on  a  judgment  obtained  in  Massachusetts,  it  is  held^  that  '*  no 
State  dan  bind,  by  its  judgments  personally,  a  defendant  who  is  not 
within  its  jurisdiction  and  on  whom  no  notice  has  been  served." 

Mr.  Justice  McLean  in  the  opinion  in  that  case  says:  '^  We  can 
entertain  no  doubt  when  a  record  of  a  judgment  is  offered  in  evi* 
denoe,  if  a  want  of  jurisdiction  is  shown,  or  appears  upon  the  face 
of  the  proceeding,  it  must  be  held  wholly  void.  If  the  proceeding 
has  been  by  attachment,  and  no  personal  notice  has  been  given,  and 
the  defendant  has  not  appeared,  it  does  not  bind  the  defendant  It 
is  an  ^  parte  proceeding,  and  beyond  the  property  attached,  and  the 
local  jurisdiction,  the  judgment  establishes  no  right  against  him.'' 
Mr.  Justice  Story,  in  his  Confiict  of  Laws,  461,  treating  on  this 
subject,  says :  ^'  In  such  cases,  for  the  purposes  of  a  suit,  the 
existence  of  property  within  the  territory  (other  than  that  where 
the  defendant  resides)  constitutes  a  just. ground  of  proceeding  to 
enforce  the  rights  of  the  plaintiff,  to  the  extent  of  subjecting  such 
property  to  execution  upon  the  decree  or  judgment.  But  it  is  to  be 
treated  to  all  intents  and  purposes,  if  the  defendant  has  never 
apl)eared  and  contested  the  suit,  as  a  mere  proceeding  in  reiny  and 
not  personally  binding  on  the  party  as  a  decree  or  judgment.'^  See, 
•Iso,  Phslps  V.  Holker^  1  Dall.  261;  Bowling  v.  Bird's  Bxecntors, 
19  Johns.  192 ;  Bissell  v.  Briggs,  9  Mass.  462 ;  Thompson  v.  Emmert% 
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i  McLean^  96;  Darrtmce  r.  Presion,  18  Iova»S96;  WmlUaLy. 
Lowenthal,  10  id.  575. 

In  Downer  v.  ShaWy  %  Foster  (N.  H.),  277,  whioh  was  a&  action 
cm  a  judgment  obtained  in  Vermont,  it  was  held :  ''  Where  the 
yropertj  of  a  defendant  residing  in  another  State  is  attached  on 
mesne  process^  notice  of  the  pendency  of  the  suit  given  to  the 
defendant  without  the  limits  of  the  State  where  the  suit  is  pend* 
ing  is  not  sufficient  to  give  the  court  jurisdiction  of  his  person. 
And  in  such  case  if  a  judgment  is  rendered  against  the  defendant 
living  out  of  the  State  where  the  action  is  pending,  the  judgment 
is  inoperative  out  of  the  State  where  it  is  rendered,  unless  the  court 
obtained  jurisdiction  of  the  defendant's  person."  See  opinion  of 
Pjsbley^  J^  in  that  case,  and  authorities  cited. 

In  Kane  v.  Cooh^  8  Cal.  449,  which  was  an  action  for  goods  sold 
and  delivered,  and  in  which  the  defendant  pleaded  a  former  recovery 
in  the  State  of  New  York,  the  court  held,  that  the  judgment 
obtained  in  Kew  York  by  publication  of  summons  against  the 
defendant,  then  out  of  the  State  in  which  the  same  was  rendered, 
though  it  might  be  enforced  against  his  property  in  the  State,  has 
no  binding  force  in  personam^  and  is  a  mere  nuUity  when  attempted 
to  be  enforced  in  another  State,  either  as  the  foundation  of  an.  action 
or  in  support  of  a  plea  of  former  recovery.  The  opinion  was  deliv 
ered  by  Field,  J.,  now  of  the  supreme  court  of  the  United  States, 
in  the  course  of  which  the  learned  judge  says :  '^  In  order  to  entitle 
the  judgment  rendered  in  any  court  of  the  United  States  to  the  full 
faith  and  credit  mentioned  in  the  Federal  constitution,  the  court 
must  have  had  jurisdiction,  not  only  of  the  cause  but  of  the  parties;  " 
that  failing  in  the  latter  the  judgment  is  of  no  validity  as  a  plea  of 
former  recovery  in  action  of  the  original  demand. 

In  Woodruff  v.  Taylory  20  Vt.  65,  where  the  defendant  pleaded  a 
judgment  rendered  in  Canada,  in  bar  of  the  action.  Hall,  J.,  deliv- 
ering the  opinion  of  the  court,  says :  '^  Judgments,  in  regard  to  their 
conclusive  effects  as  estoppels,  are  of  two  classes — judgments  in 
personam  and  judgments  in  rem.  The  judgment  pleaded  in  this 
case  cannot  be  supported  as  a  judgment  in  persoH4j^m,  because  the 
court  rendering  it  had  no  jurisdiction  of  the  person  of  the  plaintiff, 
he  being  a  citizen  of  another  government  and  having  no  notice  of 
the  suit.  As  a  proceeding  against  his  person,  the  judgment  was 
coram  nan  judiee,  a  mere  nullity.    This  is  too  plain  to  need  aign- 

nt,  and  is,  indeed,  conceded  by  the  counsel  for  defendant.    A 
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judgment  in  rem  I  nsdentand  to  be  an  adjudication,  pronounced 
npon  the  status  of  some  particolar  matter^  by  a  tribunal  baying 
competent  authority  for  that  purpose.  It  differs  from  a  judgment 
in  personam  in  this,  that  the  latter  judgment  is,  in  form  and  sub* 
Btanoe,  between  the  parties  claiming  the  rights  and  that  it  is  so  inter 
partes  appears  by  the  record  itself.  A  judgment  in  rent  is  founded 
on  aproceeding  instituted,  not  against  the  person  as  such,  but  against 
OT  upon  the  thing  or  subject-matter  itself,  whose  state  or  condition 
ii  to  be  determined.  It  is  a  proceeding  to  determine  the  state  or 
condition  of  the  thing ;  and  the  judgment  is  a  solemn  declaj-ation 
upon  the  stcUus  of  the  thing J^  ^  An  attachment  of  property  in  this 
State,  where  the  court  has  jurisdiction  of  thd  property  but  not  of 
the  person  of  the  defendant,  and  a  sale  under  it  on  execution  is  in 
the  nature  of  a  proceeding  in  rem*  The  judgment^  if  the  defendant 
have  no  notice,  would  be  treated  as  a  nullity  out  of  one  jurisdiction, 
BO  &r  as  the  person  of  the  defendant  was  concerned ;  though  it 
would  be  held  binding  as  between  the  parties,  so  far  as  regarded  the 
property,  as  a  proceeding  in  rem^ 

In  Jenes  ▼.  Spencer,  15  Wi&  583,  tiie  court  held  that  a  judgment 
in  an  attachment  suit  in  a  court  of  another  State,  where  there  was 
no  serrioe  of  process  upon  the  defendant  and  no  appearance  ly  him, 
binds  only  the  property  of  the  defendant  proceeded  against  in  such 
State.  Painb,  J.,  delivering  the  opinion,  says :  '^  The  only  question 
presented  in  this  case  is,  whether  a  judgment  rendered  in  an  attach- 
ment suit  in  another  State,  where  there  was  no  serrioe  npon  the 
defendant  and  no  appearance  by  him,  is  binding  upon  him  in  this 
State.  We  suppose  it  to  be  well  settled  that  it  is  not"  Oiting 
"Rape  T.  Heaten,  9  Wis.  328;  Jarvis  y.  Barrett,  14  id.  591. 

In  Sim  y.  Frank,  25  111.  125,  it  was  held,  that  a  judgment  of 
another  State  is  a  nullity  in  Illinois,  as  a  personal  judgment,  if  the 
defendant  had  not  entered  an  appearance  or  process  had  not  been 
served  upon  him  in  the  State  where  the  judgment  was  rendered, 
and  that  a  statute  of  such  State  authorizing  such  judgm^iit  can 
only  be  binding  on  one  who  is  within  the  State,  and  not  upon  one 
who  is  a  citizen  of  another  State  at  the  time  the  judgment  was 
rendered. 

Again,  by  the  common  law  of  this  country,  independent  of  the 

Federal  constitution  and  the  act  of  congress  of  1790,  a  judgment 

rendered  in  one  State,  where  the  defendant  had  been  personally 

served  with  process,  was  (m\j  prima  facte  evidence,  and  subject  to 
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be  inquired  into  by  plea  of  nil  debet  when  sued  on  in  another  State, 
lyArcy  V.  Ketchuvi,  11  How.  (U.  S.)  172. 

To  remedy  this  eyil  and  provide  that  such  inquiry  and  double 
defense  should  not  be  allowed  was  the  principal  object  of  the  con- 
atitutional  provision,  that  *^  full  faith  and  credit  shall  be  given  in 
«ach  State  to  the  public  acts,  records  and  judicial  proceedings  of 
t>very  other  State ;"  and  to  carry  this  provision  into  effect,  the  act 
of  congress  of  May  26,  1790,  was  passed,  providing  that  the 
"  records  and  judicial  pi-oceedings  of  one  State  shall  have  the  same 
faith  and  credit  given  to  them  in  every  court  within  the  United 
Stat<^8,  as  they  have  by  law  or  usage  in  the  courts  of  the  State  from 
whence  said  records  are  or  shall  be  taken."  Mills  v.  Burt/ee,  7 
Crauch,  483 ;  D'Arcy  v.  K'eichum,  11  How.  (U.  S.)  172. 

"On  the  other  hand,"  says  the  supreme  court  of  the  United 
States,  in  the  case  last  cited,  "  the  international  law,  as  it  existed 
among  the  States  in  1790,  was,  that  a  judgment  rendered  in  one 
State,  assuming  to  bind  the  person  of  a  citizen  of  another,  was  void 
within  the  foreign  State,  when  the  defendant  had  not  been  8erv(|d 
with  process  or  voluntarily  made  defense,  because  neither  the  legis- 
lative jurisdiction  nor  that  of  the  courts  of  justice  had  any  binding 
force."  And  it  is  decided  in  that  case  that  the  act  of  congress, 
giving  to  judgments  rendered  in  one  State  the  same  force  and  effect 
ii:  all  courts  of  the  United  States  as  they  have  in  the  courts  of  the 
State  where  rendered,  does  not  apply  to  a  judgment  recovered 
against  a  non-resident  defendant  who  has  not  been  served  with 
process  and  made  no  defense,  and  that  such  a  judgment  is  not 
entitled  to  any  faith  or  credit  out  of  the  State  in  which  it  was 
rendered.  The  learned  judge,  delivering  the  opinion  in  that  case, 
says :  "  When  we  look  to  the  previous  law,  and  the  evil  intended  to 
be  remedied  by  the  framers  of  the  constitution  and  by  congress,  we 
cannot  bring  our  minds  to  doubt  that  the  act  of  1790  does  not 
operate  on,  or  give  additional  force  to,  the  judgment "  thus  obtained. 
"  We  concur  with  the  various  decisions  made  by  State  courts,  hold- 
ing that  congress  did  not  intend  to  embrace  judicial  records  of  this 
description." 

Many  other  cases  in  accord  with  those  referred  to  could  be  cited, 
but  we  deem  it  unnecessary.  Our  examination  has  been  somewhat 
extensive,  and  we  have  failed  to  find  any  case  holding  a  contrary  doo- 
Irino.   In  view  of  the  numerous  decisions  cited,  we  unite  in  holding 

FirsL  That  an  unsatisfied  judgment  rendered  in  another  State. 
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whether  property  is  attached  or  not,  where  the  defendant  is  at  the 
time  a  resident  of  this  State  and  has  not  been  served  with  notice  of 
the  pendency  of  the  action  within  the  foreign  jiirisdictioi),  and  h:i6 
made  no  appearance  to  the  action,  has  no  binding  force  or  effect 
upon  the  defendant  in  personam,  so  that  an  action  can  be  main* 
biined  thereon  in  this  State  to  recover  the  amount  of  the  judgment. 

Second.  That  such  judgment  (being  unsatisfied)  has  no  force  or 
effect  in  this  State  as  a  former  adjudication  of  the  cause  of  acti(  u 
on  which  it  professes  to  be  founded. 

TTiird.  The  court  (a  majority)  holds  that,  to  the  extent  of  the 
property  seissed  and  sold  in  the  attachment  proceedings  in  satisfac- 
tion of  the  judgment  therein,  the  defendant  in  such  proceedings  is 
concluded  flrom  recovering  the  value  thereof  in  an  action  in  this 
State  against  the  plaintiff  in  the  foreign  judgment,  unless  in  a 
proper  case  he  can  show  that  it  was  procured  through  fraud.  That, 
npon  the  same  principle  on  which  it  is  held  that  the  proceedings  in 
rmn  are  binding  and  conclusive  as  to  the  title  and  dieposition  of  the 
property  seized  and  subjected  to  sale  in  payment  of  the  plaintiff's 
claim,  the  defendant  is  also  concluded  from  recovering  in  another 
action  the  value  of  the  property  thus  seized  and  sold. 

To  this  last  holding  of  the  court  the  writer  of  this  opinion  does 
not  assent,  but,  on  the  contrary,  holds  that  on  principle  and  the 
authorities  cited  herein,  the  judgment,  whether  satisfied  or  not,  is 
entitled  to  no  faith  or  credit  whatever  in  personam  out  of  the  State 
where  the  same  was  rendered,  and  has  no  force  or  validity  whatever 
beyond  the  title  of  the  property  sold,  and  consequently  that  the 
plaintiffs  in  this  action  may  maintain  an  action  to  recover  the  value 
of  such  property  by  showing  that  the  attachment  proceedings  were 
based  upon  a  false  or  unfounded  claim. 

It  results  from  the  holding  of  the  court  that  the  judgment  and 
proceedings  in  the  attachment  suit  in  Illinois,  pleaded  by  defendants 
as  a  justification  of  the  sale  and  conversion  of  a  part  of  the  goods 
for  which  plaintiffs  in  this  action  sue,  as  a  plea,  must  be  regarded 
as  a  bar  to  their  right  of  recovery  for  the  value  of  the  goods  so  sold, 
unless  in  the  proper  proceeding  it  is  shown  to  have  been  fraudu- 
lently  obtained;  but  it  is  of  no  validity  beyond  this. 

As  the  various  rulings  of  the  district  court  were  based  upon  a 
different  theory  of  the  law  from  that  herein  expressed,  the  judg- 

■wnt  is  reversed  and  a  new  trial  ordered. 

i¥ev6r990» 
Non.— See  Dimlap  t.  Obdv,  ante,  p.  US,  ftnd  note. 
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(SI  Iowa,  444.) 

Utwrjf — H/KmntU  upon  oooommodMon  pap^t. 

The  povohaM  of  aa  aooommodatlon  note,  at  a  rate  of  diflconnt  gieator  thaa 
lof^al  interaot,  if  made  in  good  faith,  and  witlioat  knowledge  of  the 
eharacter  of  tiie  paper,  Ib  not  a  naurious  transaction,  and  tlie  defense  of 
UBory  iB  not  available  in  an  action  brooglit  bj  the  parchaeer  on  each  note 
against  the  maker. 

Acnoir  on  a  promissorj  note  for  $500,  made  by  defendante  to 
Haisiett  &  Go.,  or  order,  August  9,  1867,  and  tnuisferred  to  the 
plaintiff  before  maturity. 

Defense,  want  of  consideration,  and  usury. 

The  cause  was  tried  by  jury,  who  returned  a  special  yerdict. 
The  findings  of  the  jury  are  sufSciently  stated  in  the  opinion. 
Upon  this  verdict  the  plaintiff  moved  for  a  new  trial,  which  was 
denied  by  the  court,  and  judgment  rendered  for  the  plaintiff  for 
t415,  and  against  the  plaintiff  for  costs.  From  this  judgment  the 
plaintiff  appeals  to  this  court 

Morse  dk  Brotpn  and  John  J.  Clark  S  Oo^  tor  appellant 

X.  Buttis,  for  appellees. 

MiLLBB,  J.  But  one  question  is  properly  presented  by  the  record, 
viz. :  Was  there  error  in  the  judgment  of  the  court  on  the  speoia] 
findings  of  the  jury  ?  Or,  in  other  words,  do  the  facts,  found  by 
the  jury  establish  the  conclusion  that  the  negotiation  of  the  note 
for  $500,  to  the  plaintiff  in  payment  of  the  note  of  Haidett  &  Bro. 
on  which  $415  was  then  due,  was  an  usurious  transaction  ? 

The  facts  found  by  the  jury  show  that  Haisiett  ft  Bro.  had  bor- 
rowed firom  the  plaintiff  the  sum  of  $400,  for  which  they  made  their 
promissory  note  for  that  amount,  bearing  a  lawful  rate  of  interest 

This  note  being  mature,  and  $415  due  thereon,  the  firm  of  Hais* 
lefct  &  Go.  (a  new  firm)  paid  it  off  with  the  note  sued  on,  being  .or 
$500,  with  ten  per  cent  interest,  payable  one  year  aflier  date.  This 
last  note  was  made  by  the  defendants  as  accommodation  makers, 
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payable  to  the  order  of  Haialett  &  Co.,  and  negotiated  by  them  to 
the  plaintiff,  in  payment  of  the  old  note  of  Haialett  ft  Bro. 

There  is  no  finding  to  the  effect  that  plaintiff  had  any  knowledge 
that  defendants  were  accommodation  makers,  nor  do  they  find  that 
the  taking  of  the  note  sued  on  was  not  a  bona  fide  sale  of  the  same, 
or  that  this  form  of  transaction  was  used  as  a  cloak,  or  that  there 
was  in  fact  any  corrapt  intention  to  OTade  the  statute  against 
usury. 

**  It  is  quite  well  settled,"  says  Mr.  Parsons  in  his  Treatise  on  Oon- 
tracts,  ToL  3  (5th  ed.),  p.  143,  ^  that  negotiable  paper  may  be  sold  for 
less  than  its  face,  and  the  purchaser  can  recover  its  whole  amount 
firom  the  maker  when  it  fiEdls  due,  although  he  thereby  gets  much 
more  than  legal  interest  for  his  money.''  ^*  The  reason  on  which  this 
rule  rests  is  obyious.  For  such  ^per  is  property ;  and  there  is  no 
more  reason  why  one  should  not  sell  notes,  which  he  holds  at  ■ 
pi  ice  made  low  either  by  doubts  of  the  solvency  of  the  maker,  or  by 
a  stringency  in  the  money  market,  than  why  he  should  not  be  able 
to  sell  his  house  or  his  horse  at  a  lees  price  than  the  average  price. 
But  the  purchase  must  be  actual  and  made  in  good  faith,  and  not 
merely  colorable,  and  intended  to  give  efiiciency  to  a  usurious 
contract" 

The  learned  author  says  further :  ^*  That  if  the  payee  lends  and 
the  borrower  gives  his  note  for  legal  interest,  the  lender,  having 
thus  acquired  the  note,  may  afterward  sell  it  for  the  most  he  can 
get,  and  it  is  obvious  that  the  lender  takes  nothing  usurious ;  and 
if  he  loses  by  the  second  transaction,  and  the  purchaser  gains,  it  is 
a  loss  and  gain  on  a  purchase  and  not  on  a  loan." 

There  appears  to  be  no  conflict  in  the  cases ;  but  it  is  uniformly 
held  that  where  a  promissory  note  has  been  fairly  made,  and  there 
is  no  usury  between  the  original  parties,  so  that  the  payee  has 
acquired  a  legal  right  to  sue  the  maker  thereon,  he  may  then  dispose 
of  it  at  any  rate  of  discount  from  its  face,  and  the  purchaser  will 
have  a  right  to  enforce  its  full  pajrment  against  the  maker.  Nich- 
ob  V.  Fearsouy  7  Pet  103 ;  PotoeU  v.  Waters,  8  Cow.  685 ;  Rice  v 
MatheTy  3  Wend.  6% ;  Cram  v.  Hendricks,  7  id.  569 ;  Munn  v.  Gam- 
mission  Co^  15  Johns.  44 ;  Rapelye  v.  Anderson,  4  Hill,  472 ;  Hohies 
w.  Wittiams,  10  Paige,  326 ;  Holford  v.  Blatckford,  2  Sandt  Ch.  149 ; 
GhwrMU  V.  8uUr,  4  Mass.  162 ;  Lhyd  v.  Keach,  %  Conn.  175 ; 
Frmek  r.  Orindh,  15  Me.  163 ;  Farmer  v.  SewaU,  16  id.  456 ;  3fay 
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r.  CampMlf  7  Humph.  450 ;  iSaUmarsh  y.  Planters  and  Merchanti 
Bank  of  MoUlSy  17  Ala.  761. 

But,  in  respect  to  an  accommodation  note  sold  or  negotiated  at 
t  greater  rate  of  discount  than  legal  interest,  the  authorities  are  not 
nniform ;  some  of  the  cases  holding  that  the  purchaser  of  such  note 
from  the  payee,  being  the  first  party  paying  any  thing  for  it,  is  there- 
fore the  first  owner,  and  that,  as  the  payee  before  the  sale  of  the 
note  bad  not  acquired  a  legal  right  to  sue  the  accommodation  maker, 
the  purchaser  must  pay  the  full  face  of  the  note,  or  the  transaction 
will  be  usurious.  That,  as  between  the  maker  and  the  payee,  the 
note  is  without  consideration  and  void  in  the  hands  of  the  payee, 
and  becomes  valid  only  upon  being  negotiated  to  a  bona  fids  pur- 
chaser, and  hence  a  party  who  buys  an  accommodation  note  before 
it  has  been  used  for  any  business  purpose  stands  in  the  same  situa- 
tion, in  respect  to  the  defense  of  usury,  as  if  he  were  the  payee 
named  therein,  and  this,  though  he  had  no  knowledge  that  the  note 
was  accommodation  paper,  and  supposing  it  to  be  business  paper. 
The  cases  holding  this  view  are  as  follows :  Aebey  v.  Jtapelye,  1  Hill, 
10 ;  Holmes  t.  Williams^  10  Paige,  326 ;  Jones  v.  Hake,  2  Johns.  Gas. 
60;  Wilkie  v.  Roosevelt ,  3  id.  66 ;  Munn  y.  Com.  Co.,  15  Johns.  44; 
Powell  V.  Waters,  17  id.  176 ;  Cram  v.  Hwulricks,  7  Wend.  569 ; 
Dowe  V.  Schutt  ,2  Denio,  621 ;  Dix  v.  Van  Wyck,  2  Hill,  522 ;  Holford 
V.  Blatchford,  2  Sandf.  Oh.  149;  Knights  v.  Putnam,  3  Pick.  184; 
Churchill  y.  Suter,  4  Mass.  156,  162 ;  Van  Schaack  y.  Stafford,  12 
Pick.  565 ;  Sauerwein  y.  Brunner,  1  Har.  &  Oill.  471 ;  Metcalf  y. 
Watkins,  1  Porter  (Ala.),  57 ;  Cockey  y.  Forest,  3  Oill.  &  Johns 
483 ;  Carlisle  y.  Hill,  16  Ala.  398 ;  Williams  y.  Banks,  11  Md.  198 
Corcoran  y.  Powers,  6  Ohio  St  19 ;  Bossange  y.  Ross,  29  Barb.  576 
Sylvester  y.  Swan,  5  Allen,  134 ;  WIdtten  y.  Hayden,  7  id.  407 
Catlin  Y.  Gunter,  11  N.  Y.  368;  Clark  y.  Sisson,  22  id,  312. 

On  the  other  hand,  the  courts  of  many  other  of  the  States  hold 
that  the  defense  of  usury  cannot  be  set  up  against  the  purchaser  of 
an  accommodation  note,  taken  at  a  greater  rate  of  discount  than 
legal  interest,  unless  such  purchaser  have  knowledge  of  the  char- 
acter of  the  paper.  The  cases  holding  this  view  are  the  following; 
Otto  et  ah  Y.  Durege,  14  Wis.  571 ;  Wliitworth  y.  Adams,  5  Band. 
333 ;  Taylor  y.  Bruce,  Gilmer  (Va.),  42 ;  Jackson  y.  Fassitt,  88 
Barb.  645 ;  Sherman  y.  Blackman,  24  III.  347 ;  Byrne  y.  Grayson^ 
15  La.  Ann.  457 ;  Smith  y.  Beach,  3  Day,  268 ;  Middletown  Bank  t. 
Jerome,  18  Conn.  448 ;  Humphrey  y.  Clark,  27  id.  381 :  Oaul  y.  Wittte^ 
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Penn.  Si  257;  4  Am.  Law  Rev.  5561;   Ram9$yy.  Clark^  4 
Hamph.  244. 

In  our  opinion,  this  latter  yiew  is  the  more  reasonable  and  just, 

and  more  in  harmony  with   well-settled  principles.     One  of  the 

necessary  elements  of  an  usurious  contract  is  a  loan  express  or 

implied.    A  simple  definition  of  usury  is  the  taking  of  more  interest 

for  the  use  of  money  than  the  law  aJlows.    3  Pars,  on  Gont  107. 

*'  There  must,  therefore,  be  the  use  of  money,  which  may  be  a  loan 

or  by  way  of  the  continuance  of  an  existing  debt,''  which  is  in  the 

nature  of  a  loan.    "  One  may  now  lend  money  to  another,  and  so 

give  him  the  use  of  it,  or  he  may  agree  with  him  that  he  shall  not 

now  repay  a  sum  which  has  become  due,  and  so  permit  him  to  use 

it"    To  the  one  or  the  other  of  these  classes  all  contracts  for  the 

use  of  money  belongs.     Id.     See,  also,  Burrows  &  Preitynian  y. 

Cook  £  Sargenty  17  Iowa,  436. 

To  constitute  the  ofTense  of  usury,  therefore,  there  must  be  a  con- 
tract for  the  payment  of  more  than  lawful  interest  for  the  use  of 
money.  In  other  words,  there  must  be  a  loan  in  some  form  or  in 
fact  But  in  the  case  of  the  sale  and  purchase  in  good  faith  of  notes 
or  bills,  this  element  of  an  usurious  agreement  is  wanting,  unlesi 
th^^re  was  usury  in  the  inception  of  the  note  or  bill,  in  which  ^se 
its  taint  affects  the  indorsee  to  the  same  extent  as  it  did  the  original 
payee.  Burrows  &  Prettyman  t.  Cook  <&  Sargent^  17  Iowa»  436. 
This  is  made  so  by  our  statute. 

Where  a  promissory  note  is  regularly  and  in  good  faith  sold  as 
business  paper,  and  taken  by  the  purchaser  without  any  knowledge 
that  it  is  accommodation  paper,  being  free  from  usury  in  its  incep- 
tion, the  substance  of  the  transaction  is  a  transfer  of  the  property ; 
a  sale,  and  nothing  more  than  a  sale.  No  money  is  loaned  or  bor- 
rowed, or  forborne  in  any  way  whatever,  and  the  price  or  sum  paid 
bj  the  purchaser  has  nothing  whatever  to  do  with  the  question  as 
one  of  usury.  Such  a  transaction  cannot,  therefore,  be  usurious 
within  any  accuracy  of  interpretation. 

Again,  the  law  of  usury  is  in  its  nature  penal,  and,  therefore,  to 
be  strictly  construed.  3  Pars,  on  Cont  146 ;  Otto  et  dL  ▼.  Durege, 
14  Wis.  571.  It  would  be  manifestly  unjust  to  so  extend  the  statute 
by  construction  as  to  include  innocent  parties.  As  is  said  by 
DrxoN,  0.  J.,  in  Otto  y.  Durege^  "  The  penalties  and  prohibitions  of 
the  statute  are  aimed  at  the  receiving,  or  conti'acting  to  receive,  a 
plater  rate  of  interest  than  that  prescribed  by  it  upon  the  loan  or 
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forbearanoe  of  money  or  other  thing,  and  do  not  apply  to  ikt  sak 
of  a  note  or  any  other  vendable  commodity,  which,  when  in  good 
faith  intended  as  snoh,  may  be  sold  and  transferred  for  such  price 
as  may  be  fixed  by  the  agreement  of  the  parties.**  ^IJsnry/'  says 
the  learned  jndge,  ^is  a  matter  of  intention ;  and  to  render  a  con- 
tract nanrioos  both  parties  mnst  be  cognizant  of  the  facts  consti- 
tuting nsury,  and  have  a  common  purpose  in  eyading  the  law." 
**  The  law  against  usury  is  penal  in  its  nature,  and  reason  and 
justice  dictate  that  the  forfeiture  imposed  by  it  ought  not  to  be 
Tisited  upon  those  who  are  innooent  of  any  intention  of  yiolating 
its  proTisions."  Where  the  contract  is  neither  a  loan  nor  an  exten- 
sion of  time  on  a  debt  already  due,  but  a  sale  of  commereial  paper 
without  any  corrupt  or  unlawftil  mtent,  it  would  seem  to  be  in 
conflict  with  this  rule  of  construction  to  hold  it  to  be  usnrioas, 
simply  because  the  paper  is  an  accommodation  note. 

We  unite,  therefore,  in  holding  that  the  defense  of  usury  is  not 
ayailable  in  an  action  against  the  accommodation  maker  of  a  prom- 
issory note,  by  a  purehaser  in  good  faith  from  the  payee  at  a  greater 
discount  than  legal  interest,  taken  without  any  knowledge  of  the 
character  of  the  paper. 

The  finding  of  facts  in  this  case  does  not  show  that  the  plaintiff 
had  any  knowledge  that  the  note  was  accommodation  paper  at  the 
time  he  purchased  the  same.  It  follows,  therefore,  that  the  judg- 
ment upon  the  special  yerdict  was  erroneous,  and  must  be 
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(a  Iowa,  ISA.) 
Inmurance,    InrntrMe  UUeruU,    Stock  in  a  carporoHon, 

The  owner  of  stodk  in  %  oorporation*  orgAnixed  for  peenniarj  pralli»  has  an 

insaniUe  Intetert  in  the  oarpozste  pK^rty. 
▲  qoBUflod  interest  in  property,  or  any  interest  which  would  bo  leoogaiaed 

bj  a  court  of  law  or  equity,  Ib  an  inaurable  interest. 

AonoK  on  a  policy  of  insurance,  issued  by  the  Dayenjxnrt  Fire 
Insurance  Company,  on  the  private  stock  of  Gk>odale  ft  Hosford, 
contained  in  a  one  story  frame  saw-mill,  eta,  and  known  as  that  of 
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the  Dobuqme  Lamber  Gompttiiy,  of  Dnbnquje,  lowa^  payable^  in  case 
of  loss,  to  the  plaintiffs.  The  petition  of  the  plaintiffiB  ayere  that, 
on  the  20th  day  of  April,  1870,  the  defendants,  by  their  agent, 
insured  said  Ooodale  &  Hosford,  from  twelve  o'clock  noon  of  that 
day  until  twelve  o'clock  noon  on  the  20th  day  of  April,  1871, 
against  loss  or  damage  by  fire  to  the  amounit  of  12^500^  on  their 
private  stock  contained  in  a  one  story  saw-mill,  etc.,  known  as  that 
of  the  Dubuque  Lumber  Company,  of  Dubuque,  Iowa»  loss,  if  any, 
payable  to  the  plaintifb ;  that  the  Dubuque  Lumber  Company,  at 
the  date  of  the  p<dicy  of  insurance,  was  and  still  is  a  oorporation 
under  the  laws  of  this  State ;  that  by  the  "  private  stock  **  before 
nentioned  was  meant  the  capital  stock  which  said  Ooodale  & 
Hosford  then  had  and  stLLl  have  in  said  corporation,  all  of  which 
was  known  to  the  agent  of  defendant  at  the  time  of  the  insurance ; 
and  by  means  of  such  stock  said  Goodale  &  Hosford  had  and  con- 
tinued to  have  an  interest  in  the  property  insured,  viz. :  In  said  saw- 
mill, eta,  to  an  amount  exceeding  (2,500,  over  and  above  so  muii^ 
of  their  interest  therein  as  was  covered  by  an  insurance  of  $15,000, 
effected  by  the  corporation  in  its  corporate  name;  that  the  plaintiffs 
aie  creditors  of  Goodale  &  Hosford  to  a  large  amount,  and  hold  the 
otrtificatea  for  a  considerable  amount  of  the  stock  of  said  corpora- 
tion, as  security  for  the  payment  of  the  money  due  them  from  said 
Ooodale  A  Hosibrd,  and  that  the  insurance  was  effected  with  the 
full  knowledge  and  consent  of  said  lumber  company ;  that  the  true 
and  actual  cash  value  of  the  interest  of  Ooodale  &  Hosford  in  the 
property  covered  by  the  insurance  was,  when  the  same  was  destroyed 
by  fire  on  the  29th  day  of  April,  1S70,  more  than  (2,500,  over  and 
above  their  interest  in  said  property  as  covered  by  the  insurance  oi 
115,000,  in  the  name  of  the  oorporation,  and  that  said  Ooodale  & 
Hosford  have  in  all  respects  conformed  to  and  observed  and  kept 
the  conditions  of  the  said  policy. 

A  copy  of  the  policy  is  attached  to  the  petition,  in  which  it  is 
stipulated  that  '^  the  loss  or  damage  is  to  be  estimated  according  to 
the  true  and  actual  cash  value  of  the  property  at  the  time  the  same 
aball  happen,"  etc. 

The  defendants  demurred  to  this  petition  on  two  grounds :  1st. 
That  it  does  not  show  that  the  plaintiffs  have  any  interest  in  the 
pmp&ttj  deatroyed  or  in  the  policy ;  2d.  That  the  petition  does  not 
diow  that  Goodale  &  Hosford  had  any  insurable  interest  in  th« 
fnqpetfy  iBfQFed  at  the  time  the  insurance  was  effected  by  tnem. 
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This  demurrer  was  SQStained  by  the  district  ooart»  and  firom  this 
jadgment  the  plaintiflb  appeal  to  this  oonrt 

Ooiion  i§  Cross,  for  appellants. 

W.  B.  LeffingweUf  for  appellee. 

Miller,  J.  The  qnestion  raised  by  the  demurrer  is,  whether  the 
parties  effecting  the  insurance  in  this  case  had  an  insurable  inters^ 
in  the  property  insnred  at  the  time  the  risk  was  taken  and  at  the 
time  of  loss  by  fire. 

Policies  of  insurance  founded  upon  mere  hope  and  expectation, 
and  without  some  interest,  are  said  to  be  objectionable  as  a  species  of 
gaming^  and  so  have  been  called  wager  policies.  These  policies 
were  expressly  prohibited  in  England  by  statute  of  George  II,  ch. 
37,  and  they  have  been  adjudged  illegal  and  void  in  this  country 
upon  the  principles  of  that  statute.  Angell  on  Fire  &  Life  Ins., 
§§  18,  55.  It  is  not  that  wager  policies  are  without  consideration 
or  unequal  between  the  parties  that  they  are  held  void,  but  because 
they  are  contrary  to  public  policy.  Policies  of  fire  insurance,  with- 
out interest,  are  peculiarly  and  extremely  hazardous  by  reason  of 
the  temptation  they  hold  out  to  the  commission  of  arson  by  the 
party  assured,  which  is  necessarily  attended  with  peril  of  the  most 
deplorable  kind  to  a  whole  neighborhood.  In  King  v.  State  Mutual 
Fire  Ins,  Oo.^  7  Cush.  (Mass.)  10,  Mr.  Chief  Justice  Shaw  says: 
''  If  an  insurance  were  made  on  a  subject  in  which  the  assured  has 
no  pecuniary  interest  —  although  in  other  respects  he  may  he  deeply 
concerned  in  it' and  on  tha*  ground  be  willing  to  pay  a  fair  premium 
—  made  with  full  knowledge  of  all  the  circumstances,  by  both  par- 
ties, without  coercion  or  fraud,  we  cannot  perceive  why  it  would 
not  be  valid  as  between  the  parties.  But  upon  the  strong  objec- 
tions, on  grounds  of  public  policy,  to  all  gaming  contracts,  and 
especially  to  contracts  which  would  create  a  temptation  to  destroy 
life  or  property,  such  policies  without  interest  are  justly  held  void.*' 
Upon  the  ground  of  public  policy,  therefore,  if  the  assured  have  no 
interest  in  the  thing  insured,  the  policy  must  be  held  void.  This  is 
well  settled.  On  the  other  hand  it  is  equally  well  settled  that  not 
only  the  abffolute  owner,  but  any  one  having  a  qualified  iiiterest  in 
khe  property  insured,  or  even  any  reasonable  expectation  of  ])roflt 
or  advantage  to  be  derived  from  it,  may  be  tho  subject  of  insurance 
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uid  eapecially  if  it  be  founded  in  some  legal  or  equitable  title.  Id., 
g  56.  And  the  general  doctrine  that  any  interest  in  the  subject- 
matter  insured  is  sufficient  to  sustain  an  insurance  upon  real  piop- 
srty  is  one  which  has  been  fully  sustained.  Id.,  §  57,  and  notes. 
Several  persons  owning  different  interests  in  the  same  property  may 
msure  their  several  interests.  And  it  is  not  material  whether  the 
interest  assured  be  legal  or  equitable.  Any  interest  which  would 
be  recognized  by  a  court  of  law  or  equity  is  a|i  insurable  interesL 

The  interest  of  a  cestui  que  trusty  mortgagor,  mortgagee,  of  a 
lender  or  borrower  on  bottomry,  so  far  as  regards  the  surplus  value, 
or  of  a  captor,  or  of  one  entitled  to  freight  or  commission,  is  insure 
able.  So  where  a  lessor  on  ground  rent  has  entered  for  the  arrears, 
under  a  covenant  that  he  may  hold  until  the  arrears  are  paid,  eta, 
has  an  insurable'intcrest  So  also  in  case  of  one  in  possession  of 
land  by  disseisin.  Angell  on  Fire  and  Life  Ins.,  g§  57,  58,  59 ;  2 
Parsons  on  Gont,  §  2  of  ch.  14,  commencing  on  p.  438.  and  cases 
cited ;  2  Greenlf.  on  Ev.,  §  379. 

The  term  interest^  as  used  in  application  to  the  right  to  insure, 
does  not  necessarily  imply  property  {Hancock  v.  Fishing  Insurano$ 
Oo^  3  Sumner's  0.  C.  132 ;  Angell  on  Life  and  Pire  Ins.,  §  56),  and 
M  the  contract  of  insurance  is  one  of  indemnity,  against  losses  and 
disadvantages,  an  insurable  interest  may  be  proved  in  the  assured, 
without  the  evidence  of  any  legal  or  equitable  title  in  the  property. 
Putnam  v.  Mercantile  Insurance  Co.,  5  Mete.  386 ;  Lazarus  v.  The 
(hmmonwealth  Insurance  Co.,  19  Pick.  81,  98.  An  "  insurable  in- 
terest" is  sui  generis,  and  peculiar  in  its  texture  and  operation.  It 
sometimes  exists  where  there  is  not  any  present  property,  or  jus  in 
re,  or  jus  ad  rent.  Yet  such  a  connection  must  be  established 
between  the  subject-matter  insured,  and  the  party  in  whose  behalf 
the  insurance  has  been  effected,  as  may  be  sufficient  for  the  pur- 
pose of  deducing  the  existence  of  a  loss  to  him  from  the  occurrence 
of  the  injury  to  it    Buck  v.  Chesapeake  Insurance  Co,,  1  Pet  1G3. 

In  the  case  under  consideration  the  assured  were  stockholders  in 
the  Dubuque  Lumber  Co.,  a  corporation  for  pecuniary  profit  The 
property  destroyed  belonged  to  the  corporation.  The  insurance 
was  upon  the  interest  which  the  assured  had  in  that  property  by 
virtue  of  the  capital  stock  therein  owned  by  them. 

The  object  of  the  insurance  was  to  indemnify  the  assured  against 
lofls  to  them  in  the  event  of  a  destruction  of  the  property  by  fire. 
Could  or  would   they  sustain  loss   in  such    event?    How  would 
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their  interest  be  affected  ?  It  aeemB  to  ub  to  be  beyond  controversj, 
thftt  in  case  of  the  destructiou  of  the  corporate  property  by  fire,  the 
stockholders  sustain  loss  to  a  greater  or  less  extent,  dependent  on 
the  particular  circumstances.  Suppose  the  case  of  a  grain  elevator 
upon  some  of  our  numerous  railroad  lines,  built,  owned  and  man- 
aged by  a  joint-stock  corporation ;  that  this  is  the  only  property  of 
the  corporation ;  that  the  entire  capital  stock  is  represented  in  and 
by  this  property ;  that,  in  consequence  of  the  profitable  nature  of 
the  business,  laxge  dividends  are  realized  by  the  stockholders,  and 
the  stock  is  above  par  in  the  market.  The  destruction  of  this 
property  by  fire  would  at  once  result  in  the  loss  of  dividends  to  the 
stockholders  and  a  destruction  of  the  value  of  the  stock,  or  at  least 
to  its  reduction  to  a  nominal  value.  The  entire  property,  represent- 
ing the  whole  capital  of  the  corporation,  being  destroyed,  it  is 
difficult  to  perceive  what  would  give  any  value  to  the  stock.  It  is 
true  that,  primarily,  the  loss  is  that  of  the  corporation,  and  hence 
it  may  insure,  but  the  corporation  may  refuse  to  insure,  and  then 
the  real  and  actual  loss  falls  on  the  stockholders. 

The  appellee  argues  that  shares  of  stock  in  a  corporation  are 
choses  in  action,  and  are  not  considered  to  be  an  interest  in  the  real 
property  of  the  company,  and  dtes  numerous  authorities  to  sustain 
this  position.  This  may  be  admitted  without  denying  the  share- 
holders' "  insurable  interest "  in  the  property  of  the  corporation. 
A  mortgage,  also,  is  but  a  chose  in  action.  The  mortgagee  acquires 
no  right  to  the  mortgaged  property  which  can  be  attached,  levied 
on  under  a  general  execution,  or  that  can  be  inherited.  It  is  a 
mere  security  for  a  debt.  Eaton  v.  Whiting^  3  Pick.  484;  Smiih  v. 
PeopUfi  Bank,  11  Shep.  (Me.)  185 ;  Abbott  v.  Mutual  Fire  Ins.  Oo,, 
17  id.  414;  Middkton  Savings  Bank  v.  DuAuque,  15  Iowa,  394; 
Nevrman  v.  De  Loritaer,  19  id.  244 ;  Baldwin  v.  TJiompson,  15  id. 
504 ;  Burton  v.  Hintragery  18  id.  348 ;  BUliard  on  Mort  215. 

And  yet  the  cases  are  uniform  to  the  effect  that  a  mortgagee  of 
real  property  has  an  insurable  interest  therein  which  he  may  insure 
on  his  own  account,  but  that  when  he  does  so  it  is  but  an  insurance 
of  his  debt.  Baton  v.  Whiting,  supra,  Ajid  in  case  of  damage  by 
fire  to  the  premises  before  payment  of  the  mortgage,  his  loss,  if 
any,  is  that  his  security  has  been  impaired  or  lost.  EUs  interest  is 
but  a  chose  in  action  in  the  nature  of  a  security,  which  he  may 
insure,  so  that  in  case  of  destruction  of  or  damage  to  the  property 
upon  which  his  security  rests,  he  will  be  indemnified  for  the  loss  ha 
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ioioaUy  austaiiiA.  So,  also^  it  seems  to  ua  that  the  owner  of  stock 
in  a  corporation  for  pecuniary  profit  has  a  like  interest  in  the  cor- 
porate property.  A  mortgagee  of  real  property  has  an  insarable 
interest  in  the  mortgaged  premises,  based  upon  the  interest  he  has 
m  the  pieservation  of  the  same  as  security  for  a  debt.  He  has  a 
legal  right  to  contract  for  indemnity  against  injury  to  the  value  of 
his  security. 

Upon  precisely  the  same  principle  a  stockholder  may  contract  for 
mdemnity  against  injury  to  the  value  of  his  stock,  for  he  also  has 
an  interest  in  the  preservation  of  the  corporate  property  from 
destruction  by  fire;  and  in  its  destruction  he  sustains  loss  in  so  far 
as  the  value  of  his  stock  is  depreciated  in  consequence  thereof^  or 
his  dividends  cut  off. 

The  argument  that,  if  this  is  allowed,  owners  of  stock  worth  not 
more  than  ten  per  cent  upon  its  nominal  value  may  be  insured  at 
its  par  value,  and  in  case  of  loss  by  fire  such  par  value  of  the  stock 
recovered  from  the  insurer  seems  to  us  to  be  unsound.  Without 
entering  into  a  discussion  in  detail  of  what  would  be  the  exact 
measure  of  recovery  in  such  case,  we  simply  answer  that  no  more 
than  the  actual  loss  sustained  is  in  any  case  recoverable.  This  rule 
is  well  established,  and  rests  upon  just  principles.  See  Angell  on 
Fire  and  Life  Ins.,  ch.  11,  and  cases  cited  in  notes. 

The  question  under  consideration  has  not  received  direct  judicial 
det^mination  in  any  of  the  States,  so  far  as  we  have  been  able  to 
discover.  The  case  of  Phillips  v.  £nax  Oouniy  Ins.  Oi,  20  Ohio» 
174,  is  cited  and  claimed  as  an  authority  against  the  right  of  a 
stockholder  to  insure.  The  decision  in  that  case,  as  a  careful 
examination  of  the  same  fully  shows,  was  made  entirely  upon  a 
construction  of  the  charter  of  the  insurance  company^  which  gave- 
a  lien  on  the  insured  property,  including  the  land  on  which  the 
buildings  stand.  By  the  charter  a  sale  of  the  insured  property 
rendered  the  policy  void,  and  the  ninth  section  declared,  that  if  the 
insured  have  a  less  estate  than  an  unincumbered  title  in  fee  simple 
to  the  buildings  insured  and  the  lands  covered  by  the  same,  the 
policy  shall  be  void,  unless  the  true  title  of  the  insured  and  the 
incumbrances  be  expressed  in  the  policy  and  the  application  there- 
for. The  plaintiff  insured  as  owner  of  the  property,  which  in  fact 
belonged  to  a  corporation  of  which  he  was  a  stockholder,  and  the 
court  held  that, ''  where  a  building  and  the  land  on  which  it  stands 
is  the  property  of  an  incorporated  company,  the  stockholders  could 
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not,  nnder  cne  via>i8ion8  of  the  defendant's  charter,  insure  such 
property  as  their  indiridaal  property  in  the  defendant's  company.'' 

Under  the  ph&rter  of  that  company,  a  mortgagee  eren,  msnring 
the  property  as  his  (Htm,  would  likewise  be  defeated  in  a  recovery. 
So  the  owner  in  fee  simple  could  not  recover  if  the  property  was 
incumbered  and  the  incumbrance  not  set  forth  in  the  policy.  And 
of  coarse  the  same  result  must  follow  where  a  stockholder  insures 
corporate  property  as  hli  own  individual  property.  The  decision  in 
that  case  goes  no  furthf.r  than  this,  and  is  no  authority  in  support 
of  the  proposition,  that  a  stockolder  has  no  insurable  interest  in 
ibe  property  of  the  company,  and,  hence,  has  no  bearing  upon  the 
O'^estion  before  ns. 

The  ju<lfviAiitof  the  district  court  is 


Thi  Statb  y.  Folbt,  appellant 

(SI  Iowa,  807.) 
OUjf  ordinance,    CMruetUm  of  street  raiXmaif* 

^hitm  a  dtjr  ordinance  gave  to  the  street  cars  of  the  olty  precedence  over  aU 
other  vehicles,  persons  or  things  upon  the  railroad  track,  and  provided  that 
"  if  any  person  shall  annecessarily  obstruct  or  impede  the  rannlng  of  the 
cars  on  such  track/'  he  shall  be  liable  to  a  fine  for  such  offense, — HM,  that 
any  obstruction  or  impediment  to  the  free  and  unrestricted  use  of  the  trackj 
not  the  result  of  necessity^,  for  any^  length  of  time,  however  short,  was  an 
oflense  under  the  ordinance. 

Wliere  a  teamster,  for  the  purpose  of  unloading  goods,  has  backed  his  team 
across  the  track  in  a  manner  calculated  to  prevent  the  passage  of  a  car,  it  it 
his  duty  to  remove  from  the  track  at  once  when  the  use  of  such  track  is 
required  for  the  cars ;  and  any  delay  on  his  part,  however  short,  beyond 
what  is  reasonably  required  to  effect  such  removal,  is  an  unnecessary 
obstruction  within  the  meaning  of  the  ordinance,  and  will  render  him  liable 
to  its  penalty. 

Thb  defendant,  Foley,  was  arrested  upon  a  warrant  issued  by  a 
justice  of  the  peace,  on  a  charge  of  violating  a  city  ordinance  by  the 
obstruction  of  a  street  railway  in  the  city  of  Dubuque.  The 
defendant,  on  the  trial  before  the  justice,  was  found  guilty  and 
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flned;  and  from  this  judgment  appealed  to  the  Dubuque  distriot 
court,  where  he  was  again  tried,  found  guilty  and  fined.    From  this 
judgment  he  appeals  to  this  oourt 
The  facts  are  fully  stated  in  the  opinion. 


Shirasy  Van  Duzee  £  Renderson,  for  appellant. 
'•  McCheny  and  Piatt  Smithy  for  appellee. 


Miller,  J.  The  eyidence  shows  that  the  defendant  was  a  team- 
ster in  the  oity  of  Dubuque ;  that  he  had  backed  up  his  team  in  the 
public  street  for  the  purpose  of  unloading  the  same;  that  in  the 
street,  on  which  defendant's  wagon  was  thus  backed  up,  is  con- 
structed and  operated  a  street  railway ;  that  at  the  point  where  said 
wagon  was  thus  situated  the  track  of  the  railway  came  so  close  to 
the  sidewalk  that  the  wagon  could  not  be  backed  in  without  extend- 
ing across  the  track.  Nor  was  defendant's  wagon  so  constructed 
that  the  team  could  be  moved  around  to  one  side  so  as  to  allow  the 

• 

cars  to  pass ;  that  the  only  way  was  to  pull  the  wagon  entirely  out, 
let  the  car  pass,  and  then  back  in  again ;  that  while  defendant's 
wagon  was  being  unloaded,  and  all  of  the  load  except  one  box 
remoyed  from  the  wagon,  a  car  came  along ;  that  the  truck  had  been 
taken  into  the  wagon  to  remove  this  last  box,  and  that  it  could 
have  been  removed  in  from  one  to  two  minutes  and  the  wagon 
removed ;  that  a  police  ofScer  came  up  and  took  hold  of  the  defend- 
ant's horses,  and  defendant  told  him  to  let  them  alone,  that  he 
would  move  out  of  the  way  as  soon  as  he  got  the  box  out.  Where- 
upon the  ofScer  arrested  him. 

The  section  of  the  city  ordinance  under  which  the  arrest  was 
made  is  as  follows : 

''  Sec.  8.  The  tracks  of  such  roads  as  may  be  constructed  shall  be 
put  down  in  such  a  manner  as  to  obstruct  the  streets  as  little  as 
may  be.  And  the  cars  of  said  company  (the  company  building  and 
operating  the  street  railway)  shall  take  precedence  over  other 
vehicles,  persons  or  things ;  and  if  any  person  shall  unnecessarily 
obstructor  impede  the  running  of  cars  on  such  track  he  shall  be  fined 
five  dollars  for  each  offense  by  any  court  or  justice  of  the  peace  hav- 
ing jurisdiction  in  the  case."  There  is  no  controversy  about  the 
facts  of  the  case.  The  questions  presented  for  decision  arise  upon 
the  giving  and  refusal  of  instructions.  The  court,  at  the  request 
of  the  prosecution,  gave  the  following  instructions  to  the  jury: 
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"  By  tii«  charter  gnmted  by  the  city  of  Dabnqae  to  tiie  atreet 
rsihray  company,  the  cars  of  the  company  take  precedence  oyer  all 
other  yehicles  on  the  street  on  which  the  track  is  laid;  and  it  is 
made  an  offense  for  any  person  nnnecessarily  to  obstruct  or  impede 
the  running  of  cars  on  such  track.  Therefore,  if  you  find  from  the 
evidenoe  that  the  defendant  placed  his  team  across  the  track  of  said 
railroad,  and  permitted  it  to  remain  there  aad  prevent  the  passage 
of  the  cars  on  said  track  for  a  longer  time  after  notice  to  remoTC  it 
than  was  reasonably  required  by  him  to  remove  it,  then  the  defend- 
ant is  guilty." 

^  If  you  find  from  the  evidence  that  the  defendant  placed  his 
team  across  the  track  of  said  railroad  and  permitted  it  to  remain 
diere,  and  prevent  the  cars  from  passing  on  the  track,  and  refnsed, 
after  notice,  to  remove  his  team  until  he  had  unloaded  his  wagon, 
he  is  guilty." 

No  question  is  made  upon  the  validity  and  scope  of  the  city  ordi- 
nance. It  is  not  claimed  that,  in.  giving  precedence  to  the  cars  upon 
the  street  railway,  the  city  exceeded  its  proper  powers,  nor  is  it  con- 
tended that,  in  creating  and  defining  the  offense  of  obstricting  tho 
cars,  there  was  any  undue  exercise  of  power.  It  is  insisted,  how- 
ever, that  the  court,  in  the  instructions  given,  took  the  case  from 
the  jury,  leaving  nothing  for  them  to  do  but  to  return  a  verdict  of 
guilty. 

Under  the  city  ordinance,  quoted  from  above,  to  obstruct  or 
nnpede  the  running  of  the  cars  on  the  street  railway  is  made  an 
offense,  unless  such  obstruction  or  impediment  arises  from  some 
necessity.  The  mere  convenience  of  a  teamster  or  other  person  ctm- 
not  amount  to  such  a  necessity  as  will  justify  him  in  obstructing 
or  impeding  the  oars.  The  court  instructed  the  jury,  substantially, 
that  the  defendant  was  entitled  to  a  reasonable  time  to  remove  his 
team  from  the  railroad  track,  and  that  if  they  found  he  had  refused 
to  do  so  within  such  reasonable  time,  after  having  notice  to  remove 
it,  he  was  guilty  of  an  unnecessary  obstruction  of  the  cars.  In 
other  words,  that  if  the  defendant,  merely  to  suit  his  convenience 
in  completing  the  unloading  of  his  wagon,  obstruct  the  running 
of  the  cars,  such  an  obstruction  was  not  a  necessary  one.  It  is  not 
contended  by  appellant's  counsel  that  the  obstruction  was  necessary 
It  is  only  urged  that  the  time  necessary  to  complete  the  removal  of 
the  last  box  from  the  wagon  was  so  inconsiderable  that  it  was  un- 
r>'«isonable  to  require  him  to  at  once  drive  his  wagon  out  of  the  way 
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of  the  oar,  and  back  in  i^gain  after  it  had  passed ;  that  the  nltiinate 
point  at  iasne  is^  whether  the  defendant  has  exercised  his  priyilegea 
in  tlie  use  of  the  pnblio  street  in  a  reasonable  and  proper  manner, 
and  of  this  they  insist  the  jnrj  should  have  been  permitted  to 
determine  in  view  of  ail  the  oironmstanoes. 

It  mnst  be  borne  in  mindi  however^  that  the  oflense  defined  by  the 
oardiunnce  is  not  for  an  unreamnable  obstmetioa  of  the  street  cars, 
but  an  unnecessarff  one.  The  only  question  for  the  jury,  therefore, 
wasy  whether  defendant  had  unnecessarily  obstruoted  or  impeded 
the  can.  The  court  instructed  them  that  a  refusal  by  defendant 
to  remoYe  his  wagon,  which  was  obstructing  the  track,  within  a 
reasonable  time  after  request,  was  an  unneoessary  obstruction ;  and 
we  see  no  error  in  such  instruction,  for  it  was  conceded  that  there 
was  no  impediment  to  prerent  defendant  from  remoring  his  wagon 
&om  the  track. 

The  case  of  Tiks  CimmmweaUh  y.  TempU^  14  Gray  (Mass.),  09, 
is  in  all  essential  respects  like  the  one  under  consideration,  and  the 
reasoning  and  oonclusion  of  the  court  in  that  case  are  so  satisfactory, 
that  we  quote  at  some  length  from  the  opinion.  Ghief  Justice 
Shaw  says:  ^Several  things  are  here  to  be  observed.  The  ?aiii 
could  only  pass  on  one  precise  line.  1|]he  wagon  could  deviate  to 
the  right  or  to  the  left,  within  the  limits  of  the  traveled  part  of 
the  road.  The  public,  by  the  grant  of  the  franchise,  had  granted 
the  right  to  move  on  that  precise  line,  and  given  passengers  the 
right  to  be  carried  on  that  line  at  the  usual  rate  of  speed  at  which 
passengers  are  carried  by  horses,  subject  only  to  occasional  necessary 
impediments.  The  oars  cannot  so  move,  and  the  passengers  cannot 
be  so  carried,  while  the  wagon  remains  on  the  track.  No  impedi- 
msnt  is  shown  to  prevent  the  wagon  from  turning  out  The  wagon 
was,  therefore,  for  the  time  being,  an  unnecessary  obstruction  of  the 
public  travel" 

^'  It  is  said  above  that  it  was  usual  for  those  in  charge  of  heavy 
and  slow  teams  to  drive  them  with  one  wheel  on  the  track,  and  that 
they  oould  be  drawn  much  more  easily  in  that  place  than  in  any 
other  part  of  the  street.  This  is  no  justification.  While  the  track 
was  not  required  for  the  cars,  perhaps  the  teamster  had  a  right  to 
use  it  But  when  required  for  the  cars,  which  could  pas&  in  no  other 
mode,  he  had  7U>  legal  right  to  consult  his  own  convenience^  to  th€ 
great  inconyenienoe,  the  actual  injury,  of  the  equal  rights  d 
another.'' 

Vol.  VII.— 22 
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''  If  it  be  said  that  the  obstraction  in  this  oase  was  very  dight^ 
that  the  oars  were  delayed  but  for  a  very  short  time,  the  answer  i% 
that  this  is  very  trae,  and  the  injury  may  be  trifling  in  itself;  but^ 
vindicated  and  justified,  as  it  is  in  the  argument,  on  the  ground  of 
right,  it  tests  a  principle  of  yery  great  importance.  If  the  driyer 
of  a  heayily  loaded  truck  or  wagon  may,  for  his  personal  conyen- 
ience,  use  one  rail  of  the  track,  willfully,  for  a  few  hundred  feet, 
others  may  use  the  other  rail  for  the  like  purpose,  and  for  any  dis* 
tance  which  suits  their  conyenience.  Oars  which,  at  the  ordinary 
speed  of  horses  in  carriages,  would  pass  a  given  space  in  one  hour, 
may  be  three  or  four  in  accomplishing  it.  Passengers  whose  business 
requires  them  to  be  at  the  place  of  destination  at  a  fixed  time,  and 
who  expect,  and  have  a  right  to  expecfc,  that  it  will  be  reached  in 
that  time,  may  find  their  business  greatly  deranged.  Men  who, 
relying  upon  the  establishment  of  horse  cars  for  their  daily  passage, 
have  fixed  their  domicile  in  one  piece  and  their  ordinary  place  of 
business  in  another,  may  find  their  plans  of  life  thus  defeated. 
Indeed,  without  pursuing  the  effect  of  the  right  contended  for  into 
all  its  consequences,  the  establishment  of  such  a  principle  might 
essentially  impair  the  yalue  of  real  estate  in  many  situations.'' 

As  in  that  case,  so  in  the  one  before  us,  if  it  be  conceded  that  the 
defendant  had  the  hght  to  obstruct  the  cars  for  one  or  two  minutes, 
for  the  conyenience  of  completing  the  unloading  of  his  wagon,  others 
would  have  the  same  right  for  the  same  or  similar  purposes ;  and  if 
for  one  or  two  minutes,  why  not  for  five  or  ten  ?  This  would  lead 
to  results  destructiye  of  the  rights  of  the  railroad  company  and  Ihe 
traveling  public.  The  wagon  of  defendant  being  on  the  track,  it 
was  his  duty  to  return  or  remove  it,  without  unnecessary  delay,  when 
the  cars  required  the  use  of  the  track.  It  was  his  duty  to  turn  out 
or  drive  off  the  track  at  once,  there  being  no  impediment  to  hinder 
him  from  doing  so,  and  he  had  no  right  to  consult  his  own  con- 
yenience as  to  the  time  of  doing  it. 

In  Wilbrand  v.  The  Eighth  Avenue  R,  R.  Co.,  3  Bosw.  314,  it  is 
held,  that  **  the  street  railroad  company  is  entitled  to  the  unrestricted 
use  of  its  rails  for  the  progress  of  its  cars,  within  the  limit  of  s|)eed 
allowed  by  law,  and  the  driyer  of  any  other  yehide  being  unneoea- 
earily  ol  the  track,  is  bound  to  exercise  greater  care  than  if  upon 
the  common  pavement,  to  see  that  the  approaching  car  is  not 
impededy  and  if,  through  negligence  or  willfulness  in  this  respect, 
%  collision  ensues,  he  should  not  have  damages  against  the  company, 
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eYen  ihough  the  seryants  of  the  latter  are  also  at  fault"  Thii 
oonolasion  is  based  upon  the  same  principles  as  Commonwealth  y. 
Tmphj  9upra.  See,  also,  Commonwealth  r.  Hicka^  7  Alien,  573,  in 
inpport  of  the  same  doctrine. 

Under  the  city  ordinance  in  fchis  case  the  street  ears  are  given 
|»vc?)dence  orer  all  other  vehicles,  persons  or  things  upon  the  rail- 
loikl  track,  and  any  obstruction  or  impediment  to  the  free  and  unre- 
stricted use  of  the  track,  not  the  result  of  necessity,  for  any  length 
of  time,  however  short,  is  an  offense  under  the  ordinance. 

Affirmed. 


Thb  Omr  of  Dubuque,  appellants,  ▼.  E^iout. 

(tt  Iowa,  80.) 
Municipal  corporatUm  —  \jDharfage» 

rhe  duurter  of  a.  dtj  authorized  it  to  establish  wharves  and  public  landings, 
to  fix  the  rate  of  wharfage  and  to  regulate  the  anchorage  and  mooring  of  all 
boats  within  tUe  city.  HM,  that  the  city  had  the  power  to  forbid  a  person 
owning  a  lot  abutting  upon  a  riverp  and  upon  which  no  wharf  or  public  landing 
bad  been  estublished,  to  use  such  lot  as  a  wharf  or  landing  without  per- 
mliflion  ol  tbA  city  and  the  payment  of  wharfage. 

Pbo8£OUT70K  for  the  violation  of  a  city  ordinance.  The  following 
J  the  agioed  statement  of  facts : 

1.  The  defendant  landed  certain  lumber  on  lot  8,  within  the 
corpoiate  limits  of  Dubuque,  at  a  place  other  than  at  the  public 
wharf,  without  obtaining  the  consent  of  the  wharf  master,  and  with- 
vxt  paying  wharfage  as  required  in  tlie  ordinance. 

2.  That  such  lumber  was  so  landed  since  the  taking  effect  of  the 
ordinance  passed  August  25,  1870. 

3.  It  is  agreed  that  defendant  is  the  owner  in  fee  simple  of  said  lot 
8,  and  was  such  owner  when  the  lumber  was  landed ;  that  lot  8  abuts 
upon  a  slough,  running  in  front  of  the  city  of  Dubuque,  between 
the  main  land  and  the  main  channel  of  the  Mississippi  river;  that 
no  wharf  or  public  landing  has  ever  been  dedicated  or  set  apart 
thereon ;  that  all  the  lumber  landed  and  piled  by  defendant  was  so 
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done  upon  dAfendanfs  property ;  this  agreement  k  made  and  diall 
be  binding  only  for  the  pnrpoaes  of  this  caae.'' 

The  material  part  of  the  ordinance  referred  to  in  thia  agreement 
18  as  follows : 

^  Ssa  3.  That  the  portion  of  the  public  landing  on  the  Missis- 
sippi river,  south  of  First  street  in  said  city,  is  hereby  exclusively 
appropriated  as  a  steamboat  landing ;  and  all  steamboats  arriving 
at  the  city  of  Dubuque  shall  land  at  such  landing  and  at  no  other 
place,  and  no  raft  or  boat,  excepting  steamboats,  shall  land  thereat 
without  the  consent  of  the  harbor  master.  That  portion  of  the 
public  landing  on  the  Mississippi  river,  north  of  First  street  and  up 
to  the  north  line  of  Seventh  street  extended,  be  and  is  hereby 
appropriated  as  a  landing  for  other  boats,  barges  and  rafts,  and  no 
such  boat,  barge  or  raft  shall  land  at  any  other  landing  or  place 
within  the  limits  of  said  city,  without  the  written  permission  of  tho 
harbor  master,  first  obtained  for  that  purpose,  which  may  be  granted 
on  payment  of  the  wharfage  which  would  have  accrued  to  the  city 
if  such  permit  had  not  been  granted ;  and  any  person  having 
charge  or  control  of  any  boat,  barge  or  raft,  who  shall  violate  any 
of  the  provisions  of  this  section,  any  person  owning  such  boat» 
barge  or  rafk,  who  shall  direct  or  consent  to  such  violation,  shall, 
on  conviction  thereof,  be  subject  to  a  fine  of  one  hundred  dollarSi 
or  imprisonment  in  the  city  jail  for  thirty  days,  at  the  discretion  of 
the  court  before  which  such  person  shall  be  convicted/' 

On  the  trial  of  the  cause  the  court  found  for  the  defendant^  and 
adjudged  the  costs  against  the  city. 

Plaintiff  appeals. 

E.  McCenmf,  for  appellant. 

ShiraSf  Van  Duxee  dt  HMdenon,  and  lUb&rti  dt  F(mk%j  for 
appellee. 

MiLLEB,  J.    The  city  charter  of  Dubuque  provides  as  follows: 
^  Sec.  7.  The  city  council  shall  have  power,  and  it  is  hereby  mads 

their  duty, 
''  To  open,  alter,  extend,  widen,  establish  and  vacate,  and  to  grade, 

pave  and  otherwise  improve,  clean  and  keep  in  repair  the  sidewalka^ 

streets,  alleys,  wharves,  docks,  landings  and  other  public  grounds  of 

laid  city ; 
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M  To  regulate  the  use  of  wharyes  aud  publio  landings^  fix  the  rata 
of  wharfage,  and  regulate  the  Btatiouary  anchorage  and  mooringfi 
of  all  boats  and  rafta  within  the  city." 

The  question  presented  for  decision  is,  whether  the  city,  under 
the  foregoing  prorisions  of  its  charter  in  establishing  wharves  and 
landings,  and  prescribing  rules  and  regulations  for  the  anchorage 
and  mooring  of  boats^  rafts,  etc.,  has  the  power  to  forbid  a  person 
owning  a  lot  abutting  upon  the  river,  and  upon  which  no  wharf  oi 
public  landing  has  been  established,  from  using  such  lot  as  a  wharf 
or  landing  without  permisawn  of  the  city  and  the  payment  of 
wharfiage. 

The  charter  confers  upon  the  city  the  power  to  establish  the 
whanres,  docks  and  landings,  and  to  fix  the  rate  of  wharfage,  and 
also  to  regulate  the  stationary  anchorage  and  mooring  of  all  boats 
and  rafts.  The  charter  not  only  confers  these  powers,  but  also 
makee  it  the  duty  of  the  city  to  execute  them. 

It  is  a  well-settled  rule  of  construction  that  corporations  baye 
such  powers  as  are  expressly  granted  in  their  diarter,  and  those 
which  are  necessary  to  enable  them  to  carry  into  effect  the  powers 
expressly  granted.  2  Kent's  Gonu  298 ;  The  City  of  Davenport  y. 
KeUey,  7  Iowa,  102-106. 

In  the  case  of  the  Oi^y  of  Davenport  y.  KeUey,  7  Iowa,  102,  it  is 
held  that  where  a  city  charter  confers  upon  the  council  authori^ 
to  establish  and  erect  market-houses  and  market-places,  and  pro- 
yide  for  the  goyemment  and  regulation  thereof,  the  i-ight  to 
establish  necessarily  carries  with  it  the  power  to  prohibit  the  expos* 
ing  and  offering  for  sale  of  meats  at  other  places  than  where  the 
council  may  designate.  Chief  Justice  Wright,  in  delivering  the 
opinion  in  the  case,  says:- " The  city  council  had  authority  to  erect 
market-houses,  establish  markets  and  market-places  and  provide  for 
the  government  and  regulation  thereofl  If  the  right  to  establish 
markets  and  market-places  does  not  necessarily  carry  with  it  the 
power  to  prohibit  the  exposing  and  offering  for  sale  of  meats  at 
other  places  than  the  council  may  designate,  then  the  power  given 
would  practically  amount  to  nothing.  If  they  may  establish  market* 
places,  and  yet  any  and  every  citizen  may  sell  at  any  other  place  in 
the  city  than  these  market-places,  whether  upon  his  own  premises 
or  otherwise,  the  power  given  would  be  an  idle  and  a  useless  one. 
We  cannot  conceive  how  it  would  be  possible  to  carry  into  effect 
the  power  given,  unless  the  council  may  exercise  the  ftirther  power 
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to  confine  such  market  sales  to  the  places  by  them  established.'' 
The  case  of  B^ish  and  others  ▼.  Bedburyy  8  Johns.  418,  is  cited  by 
ilie  court  as  clearly  in  point,  in  which  case  the  court  says:  ^The 
fixing  of  the  places  and  times  at  which  markets  shall  be  held  an^ 
kept  open,  and  the  prohibition  to  sell  at  other  places  and  times,  ii 
among  the  most  ordinary  regulations  of  a  city  and  town  police,  and 
would  naturally  be  included  in  the  general  power  to  pass  laws  rela 
tiYC  to  the  public  markets.  If  the  corporation  had  not  the  power 
in  question,  it  is  difScult  to  see  what  useful  purpose  could  be 
effected,  or  what  object  was  intended,  by  the  grant  of  the  power  to 
pass  laws  relative  to  the  public  markets.  The  mere  regulation  of 
the  building,  and  of  the  stalls  of  those  who  might  choose  to  go 
there  instead  of  elsewhere  to  sell  their  market  provisions,  would  \y\ 
an  idle — an  useless  power,  and  of  no  moment  toward  the  good  goy- 
emment  of  the  village.''  The  same  doctrine  is  maintained  in  Tfu 
Village  of  Buffalo  y.  Webster y  10  Wend.  100;  Nightingaleypetitiotierj 
11  Pick.  168 ;  Oity  of  Raleigh  v.  Sorrell,  1  Jones,  49 ;  Stokes  v.  New 
York  City^  14  Wend.  87;  and  in  Le  Claire  v.  The  City  of  Daveu- 
forty  18  Iowa,  212,  the  doctrine  of  the  case  of  the  City  of  Davenport 
y.  Kelleyy  supra^  above  stated,  was  affirmed,  although  the  case  was 
overruled  on  another  point 

These  authorities,  it  seems  to  us,  settle  the  principle  involved  in 
this  case. 

The  charter  confers  upon  the  city  the  power,  and  makes  it  its 
duty  to  establish  the  wharves,  docks  and  landings,  to  fix  the  rate 
of  wharfage,  and  to  regulate  the  stationary  anchorage  and  moorings 
of  all  boats  and  rafts. 

As  in  the  case  of  public  markets,  this  grant  of  power  to  establish 
wharves  and  regulate  the  stationary  anchorage  and  moorings  of  all 
boats  and  rafts  necessarily  confers  the  authority  to  fix  the  location 
and  limits  of  the  wharves  and  landings,  and  to  prohibit  the  use  of 
any  other  place  for  that  purpose.  The  mere  power  to  establish 
wharves  and  regulate  them  and  the  boats  and  rafts  choosing  to  land 
there  insteail  of  elsewhere,  would  be  "  an  idle  and  useless  "  power, 
and  would  be  of  no  moment  toward  the  good  government  of  the 
city.  On  the  contrary,  if  the  owner  of  every  lot  abutting  on  the 
river  within  the  city,  not  included  in  any  of  the  public  wharves^ 
has  the  right,  notwithstanding  the  grant  in  the  city  charter,  to  use 
his  own  lot  front  for  the  landing  of  his  own  lumber,  he  may  also 
permit  others  to  uso  it  for  the  same  purpose,  and  thus  a  number  of 
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priyate  wlianres  would  be  enabled  to  render  the  public  wharrea 
luelesSy  and  destroy  their  entire  benefit  to  the  city  and  the  public 

Again,  a  part  of  the  grant  is  the  power  to  regulate  the  wharfage 
to  be  paid  by  all  boats  and  rafts  landing  within  the  city  limits.  If 
the  grant  did  not  give  the  power  to  prohibit  the  landing  of  boats 
and  rafts  at  any  other  than  the  public  wharves,  the  city  might  be 
deprived  entirely  of  this  power  and  of  this  revenue,  for,  as  before 
remarked,  the  owners  of  lots  in  the  same  situation  as  that  of  defend- 
ant could  allow  the  landing  of  boats  and  rafts  on  their  premises 
free  of  wharfage,  or  for  less  than  the  established  rates,  and  thus 
defeat  the  object  of  the  grant  in  this  respect 

The  language  of  the  charter  is  broad,  clear  and  unmistakable. 
It  gives  to  the  city  the  exclusive  auihority  to  establish  and  regulate 
wharves  and  docks  within  the  city,  to  regulate  wharfage  and  to 
regulate  the  stationary  anchorage  and  mooring  of  all  boats  and 
rafts  landing  within  the  city  limits,  and,  as  a  necessary  part  of  this 
power,  it  may  prohibit  the  establishment  of  other  whar\'es  or 
landings;  prohibit  the  landing  of  boats  or  rafts  at  any  other  places 
than  those  prescribed  in  the  regulations  made  by  the  city  council. 
Those  are  necessary  police  powers,  which  are  conferred  on  the  city 
for  the  good  government  of  the  people  and  the  proper  conduct  of 
its  commercial  intercourse  upon  the  great  river  upon  which  it  is 
situated.  The  power  to  prohibit  the  landing  of  boats  or  rafts  at 
other  places  than  the  public  wharves  is  necessary,  in  order  to  the 
full  exercise  of  the  powers  granted.  This  power  is  necessary  also 
in  order  to  protect  the  city  in  its  revenues  granted  by  the  charter. 
Police  regulations  of  this  character  are  uniformly  held  legal  and 
binding,  because  they  are  for  the  general  benefit,  and  do  not  proceed 
to  the  length  of  impairing  any  private  right  in  the  proper  sense  of 
that  term.  The  sovereign  power  in  a  community  may  prescribe 
the  manner  of  exercising  individual  rights  over  property.  They 
may  prohibit  the  erection  of  wooden  buildings,  the  keeping  of 
gunpowder  and  other  dangerous  combustibles  for  sale  within  the 
city  in  greater  than  specified  quantities;  fix  market  places  and 
regulate  the  times  when  they  shall  be  open,  and  prohibit  the  sale  of 
market  produce  at  other  places;  and,  on  the  same  principles  and 
for  the  same  reasons,  may  establish  and  regulate  wharves  and 
landings,  regulate  the  anchorage  of  all  boats,  rafts  or  other  vessels 
landing  within  its  limits,  and,  as  a  necessary  incident  to  !;his  power, 
may  prohibit  the  landing  of  such  boats  and  rafts  at  any  other 
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pla06  or  places  than  as  prescribed  in  the  ordmanoes  or  bT-Iaws 
made  for  that  purpose.  The  exercise  of  these  police  powers  ^  is  for 
the  better  protection  and  et^oyment  of  that  absolute  dominion 
which  the  individual  ohdms.  The  powers  rest  upon  the  implied 
ri|^ht  and  duty  of  the  snprraie  power  to  protect  all  by  statutory 
regulations,  so  that^  on  the  whole,  the  benefit  of  all  is  promoted. 
Bvery  puUic  regulation  in  a  city  may,  and  does,  in  some  sense 
limit  and  restrict  the  absolute  rights  of  its  citizens  that  existed 
previously.  But  this  is  not  considered  an  injury ;  so  £Eir  from  it» 
the  individual,  as  well  as  others,  is  supposed  to  be  beneflted.** 
Vanderbitt  v.  AdamSy  7  Oow.  349.  See,  also,  in  confirmation  of 
these  views,  Cooky  v.  Portwardons,  12  How.  (IT.  S.)  812. 

It  follows  that,  upon  principle  and  autiiority,  the  question  before 
stated  must  be  answered  in  the  affirmative^  and  that  the  judgment 
of  the  district  court  must  be 

jfvtwrsM* 
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appellants. 

(«II«ws,KND 
Biparian  righU — oomm  to  naifigabU  riofra. 

A  riparian  owner  cannot  reoorer  damages  for  being  deprived  of  acceei  to  a 
navigable  liver  bj  reason  of  tbe  bnilding  of  a  railroad  along  Its  banks  below 
hisih-watev  mark.    (As  fM(i,  jk.  ITS.) 

Thb  plaintiff  was  the  owner  of  a  iaige  tract  of  land — mostly 
woodland  — along  the  shore  of  the  Mississippi.  The  river  border 
was  a  bluff  with  a  bench  below,  varying  from  100  to  150  feet  wide, 
upon  which  the  defendants  propose  to  build  a  railroad.  A  part  of 
the  proposed  right  of  way  was  below,  and  a  part  above  tile  high- 
water  lina  Commissioners  had  assessed  the  damages  for  the  part' 
above  high->water  line  at  $150,  from  which  plaintiff  appealed  to  the 
eircuit  court  The  plaintiff's  evidence  tended  to  show  that  he  used 
the  land  chiefly  for  cutting  off  wood,  which  he  conveyed  to  market 
via  the  river,  and  that  the  nulroad  would  greatly  increase  the  trouble 
and  expense  of  getting  the  wood  to  the  river,  and  would  depreciate 
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the  value  of  his  land  $5  per  acre.  The  court  instructed  the  jury  ii 
Bubstance  that,  while  the  plaintiff  owned  the  fee  only  to  high-wafcei 
mark,  he  was  entitled  to  free  access  to  the  river,  and  if  that  was 
obstmcted  by  the  railroad  and  the  remaining  lands  damaged  for 
ordinary  use,  he  was  entitled  to  recover.  The  jury  gave  a  verdict 
for  plaintiff  for  $1,500.     Defendant  appealed. 

Shuhdll  P.  Adavi^  for  appellant 

FT.  Weigley  dt  Son,  for  appellee. 

Day,  0.  J.  In  the  case  of  }fc}fa}ius  v.  Oarmicliael,  3  Iowa,  1, 
this  court,  after  great  research,  extending  to  a  review  of  all  the 
cases  both  in  the  State  and  Federal  courts,  in  a  well-considered 
opinion,  announced  as  the  law  of  this  State,  that  the  Mississippi 
river  is  a  legally  navigable  stream,  and  that  the  common-law  con- 
sequences of  navigability  attach  to  such  legal  navigability. 

This  doctrine  was  followed  in  the  subsequent  case  of  Haight  v. 
Keokuk,  4  Iowa,  199. 

One  of  the  common-law  consequences  of  navigability,  as  fully 
shown  by  McAfa7ii(s  v.  Carmichaely  is  that  the  riparian  proprietor 
owns  the  fee  of  the  soil  only  to  ordinary  high-water  mark,  and 
that  the  proprietorship  of  the  bed  of  the  stream,  below  ordinary 
high-water,  is  in  the  State  for  the  use  of  the  public.  Appellee  con- 
cedes that  it  is  only  upon  a  review  of  the  former  decisions  of  this 
court  that  he  can  expect  a  favorable  result  in  this  case,  and  hence 
we  are  asked  to  overrule  McManus  v.  Carmichael,  or  at  least  to 
modify  the  holding  so  far  as  to  extend  the  ownership  of  the  riparian 
proprietor  to  low- water  mark.  A  careful  examination  of  this  case, 
with  the  r  usoning  by  which  it  is  supported,  convinces  us  that  the 
conclusions  there  reached  rest  upon  satisfactory  and  solid  founda- 
tions, and  induces  us  to  adhere  to  it  as  a  sound  exposition  of  the 
interesting  questions  it  involves. 

This  case  does  not  involve  the  right  of  compensation  for  the  land 
taken  below  ordinary  high- water  mark.  The  court  instructed  the 
jury  that  the  plaintiff  did  not  own  the  fee  in  said  land,  and  could 
i:ot  recover  its  value.  The  question  is,  can  the  plaintiff  recover 
damages  for  being  deprived  of  access  to  a  navigable  river,  by  reason 
of  the  building  of  a  railroad  along  its  banks,  in  view  of  the  con- 
ct'ssion  of  appellee,  that  a  result  favorable  to  him  can  be  effected 
Vol.  Vn.  — 23 
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only  through  the  oyerruling  or  modification  of  the  cases  befort 
allnded  to,  we  will  content  ourselves  with  a  less  elaborate  consider- 
ation of  this  question  than  that  which  its  importance  might  other- 
wise render  proper.  The  doctrine  deducible  from  adjudged  cases  is, 
that  by  the  rules  of  the  common  law  the  owner  of  land  along  the 
shore  of  a  navigable  river  is  entitled  to  no  right,  either  in  its  shores 
or  waters,  as  an  incident  of  his  ownership,  except  the  contingent 
ones  of  alluvium  and  derelictum.  Hence  he  is  not  entitled  to 
damages  for  an  improvement  made  along  the  banks  of  such  river^ 
by  the  authority  of  the  State,  the  effect  of  which  is  to  deprive  him 
of  free  access  to  the  stream.  This  question  was  directly  passed  upon 
in  the  case  of  Gould  v.  Hudson  River  R.  R,  Co.,  6  N.  Y.  522,  which  was 
an  action  of  trespass,  to  recover  of  the  railroad  company  damages 
sustained  by  plaintiff  in  consequence  of  the  construction  of  the  rail- 
road between  his  farm  and  the  channel  of  the  Hudson  river,  between 
high  and  low- water  mark.  The  court  of  appeals,  affirming  the  decis- 
ion of  the  supreme  court,  held :  '^  that  the  owner  of  lands  adjoining  a 
navigable  river  in  which  the  tide  ebbs  and  flows  has  no  private  right 
or  property  in  the  waters  of  the  river,  or  in  the  shore  between  high 
and  low-water  mark,  and  is  therefore  not  entitled  to  compensation 
from  a  railroad  company  which  constructs,  in  pursuance  of  a  grant 
from  the  legislature,  a  railroad  along  the  shore,  between  ligh 
and  low-water  mark,  so  as  to  cut  off  all  communication  between 
such  land  and  the  river  otherwise  than  across  the  road."  And  that, 
''whatever  rights  the  owner  of  the  land  in  such  cases  has  in  the 
river,  or  in  its  shore  below  high-water  mark,  are  public  rights, 
which  are  under  the  control  of  the  legislative  power,  and  any  loss 
sustained  through  the  act  of  the  legislature  affecting  them  is  dam- 
num absque  injuria.*^  In  the  recent  well-considered  case  of  Rail' 
road  V.  Stevens^  in  the  court  of  errors  and  appeals  of  New  Jersey,  in 
which  this  question  was  involved,  Bbaslet,  0.  J.,  announcing  the 
opinion  of  the  court,  after  a  full  review  of  the  subject,  uses  this 
language:  ^'The  result  is,  that  there  is  no  legal  obstacle  to  a  grant, 
by  the  legislature,  to  the  defendants  of  that  part  of  the  property  of 
the  public,  which  lies  in  front  of  the  lands  of  plaintiff,  and  which 
is  below  high-water  mark.  It  may  be  true  that  by  such  an  appro- 
priation the  plaintiff  will  sustain  a  greater  inconvenience  than  will 
other  citizens  whose  land  does  not  run  along  this  river.  But  the 
injury  to  all  is  in  its  essence  and  character  the  same,  the  difference 
being  only  in  degree.    All  persons  who  have  occasion  to  appriach 
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this  river  over  that  part  of  the  bank  occupied  by  the  railroad  of 
the  defendants  may,  perhaps,  experience  some  inconvenience  from 
the  interposition  of  such  works ;  the  railroad,  therefore,  is  some- 
what  of  an  impediment  to  the  public  rights  of  fishery  and  naviga* 
tion.  But  no  one,  it  is  presumed,  will  pretend  that  such  impedi- 
ment is  on  that  account  illegal,  if  authorized  by  the  legislative 
authority.  Nor  can  the  plaintiff  complain  because  a  difficult  access 
to  tne  water  is  a  greater  hardship  to  him,  owing  to  the  easy  use  of 
the  water  in  connection  with  his  property  in  its  natural  condition, 
than  it  is  to  those  who  live  at  a  distance  from  it.'^  3  Am.  Hep.  269 ; 
34  N.  J.  532.  These  decisions  settle  the  questions  involved  in  this 
case  adversely  to  appellee,  and  in  their  conclusions  we  concur. 
Beck,  J.  dissented.  Reversed. 

NoTB.— The  case  of  Buedeuth  v.  MetropdlUan  Board  of  fTorfn,  L.  R.,  6  H.  L.  ilfi ;  t 
Bag.  R.  448,  decided  In  1872  by  the  House  of  Lords,  is  analogous  in  principle.  The  plain- 
tiff was  the  owner  of  a  mansion  on  the  banks  of  the  Thames,  with  a  large  garden  frontage 
thereon — the  river  was  embanked  under  the  authority  of  an  act  of  parliament.  A 
large  strip  of  dry  land  was  formed  where  the  river  had  formerly  flowed  up  to  the 
garden,  and  a  public  road  was  made  between  this  strip  of  land  and  the  river.  The 
plidntiff  claimed  compensation  under  the  act,  which  provided  for  compensation  for, 
among  other  things,  **  easements,  interests,'  rights  and  privileges  In,  over,  or  affecting 
lands,*'  and  ^*  also  to  the  damage  to  be  sustained  by  reason  of  the  severing  of  the  lands 
taken  from  other  lands  of  the  owner,  or  otherwise  injuriously  affecticig  sucn  other 
luids  by  the  exercise  of  the  power.**  The  court  held  (overruling  the  Exchequer 
Qiamber)  that  the  plaintiff  was  entitled  to  compensation  for  being  deprived  of  aocees 
to  the  river,  for  loss  of  the  use  of  the  river  frontage  and  the  consequent  loss  of  privacy 
and  the  Increase  of  dust  and  noise  by  the  creation  of  the  embankment  and  road.  The 
ease  was  very  elaborately  discussed,  and  several  of  the  common-law  Judges  gave  their 
opinions.  Lord  Cairns  said :  **  He  (plaintiff)  was  a  riparian  proprietor,  having  a  right 
to  the  undisturbed  flow  of  the  river  along  the  whole  frontage  of  his  property,  and  was 
entitled  to  damages  for  being  deprived  of  this  right."  The  decision  of  the  Exchequer 
Chamber  in  this  case  was  referred  to  by  C.  J.  Bsasuet  in  Stevens  v.  PatUnon,  etc.,  R. 
R.  Cb.,  cited  in  the  principal  case,  and  he  remarked :  **It  will  be  observed  that  the 
ffeots  of  this  case  were,  in  all  essential  particulars,  the  same  as  those  embraced  In  the 
one  now  before  this  court.** 

In  Yates  v.  MUwauHee^  10  Wall.  407,  it  was  held  that  **the  owners  of  land 
bounded  by  a  navigable  river  has  certain  riparian  rights,  whether  his  title  extend  to 
the  middle  of  the  stream  or  not ;  among  these  are  free  access  to  the  navigable  part  of 
the  stream  and  the  right  to  make  a  landing,  wharf  or  pier  for  his  own  use  or  for  the 
use  of  the  public.  These  rights  are  valuable  and  are  property,  and  can  be  taken  for 
the  public  good  only  when  due  compensation  is  made." 

In  FUtcher  v.  The  Auburn  A  Syracuse  R.  R,  Co.,  85  Wend.  468,  the  court  held  that  an 
action  lay  by  an  owner  of  land  against  a  railroad  company,  if.  In  the  construction  of 
their  road  upon  or  across  a  public  highway,  they  raise  an  embankment  by  which  the 
owner  of  the  land  was  obstructed  in  passing  to  and  fro  from  the  road  and  his  property 
was  otherwise  less  valuable,  notwithstanding  the  charter  of  the  company  authorized 
the  entry  upon  and  use  of  such  highway.  See  to  same  effect,  Chaniberiain  v.  Weet  of 
London  H*i/Co.,  2  B.  ft  L.  605.  But  this  case  was  virtually  overruled  in  Cltapmany, 
Albany  A  Scfienectady  R,  R.  Co,,  10  Barb.  360,  and  Raf1cliff*8  ex'rt  v.  BrooMyn,  4  N.  Y.  105. 
In  tlie  first  of  these  cases  it  was  held  that  a  railroad  company  was  not  liable  for  con- 
•eqaentlal  damages  sustained  by  a  person  owning  lands  adjacent  to  a  street  of  a  citv 
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whan  It  oonstruoted  its  road  through  such  street.  In  pursuance  of  dae  authority. 
The  other  case  held  that  a  municipal  corporation  was  not  liable  to  an  adjoining  owner 
whose  land  was  not  taken,  for  consequential  damages  caused  by  an  alteration  of  the 
grade  of  a  street.    To  same  effect  see  Ditnnan  v.  City  of  JacHnonvUley  pmA^  and  note. 

So  In  the  followinK  cases  it  is  held  that  the  effeta  upon  land  of  the  annoyance  or 
tnoonyenience  arisint?  from  the  laying  of  a  railroad  track,  acd  the  frequent  passing  of 
trains  over  a  street  by  which  it  Is  approached,  affords  no  friouud  for  damaires.  Pro* 
priUon  of  Locks  and  Caiials  y.  Nanliua  A  I^nveli  R.  R.  Co.^  1(  Cush.  385;  Boston^  etc^  H. 
R,  Co.  V.  Old  Colony  R,  R.  Co.,  12  Id.  606;  Caledoniati  RiiUway  O  .  v.  i)ffiloey,  2  Macq.  229. 

Lanslno  ▼.  Smith,  8  Cow.  146,  Is  reflrarded  as  a  leadltiK  authority  for  the  doctrine  of 
the  principal  case.  The  plaintiff  was  the  owner  of  a  dock  on  the  Hudson  river ;  the 
defendants,  commissionere  under  a  statute  authorizing  the  act,  constructed  a  pter 
outside  of  plaintiff's  dock,  thus  forminga  baslo,  rendering  plaintiff's  dock  inaccessible 
or  less  easily  accessible  for  vessels.  The  statute  made  no  provlalun  for  compensation. 
Other  adjoining  dock  owners  were  alike  injuied.  The  court  held  the  statute  to  be 
constitutional  and  the  plaintiff  not  entitled  to  damages. 

A  distinction  lias  been  made  in  some  of  the  oases  to  the  effect,  tiiat  while  compensa- 
tion will  not  be  made  for  consequential  damages  where  no  part  of  tlie  claimant's 
tand  is  taken,  it  will  be  made  when  a  part  of  such  claimant's  lauds  has  been 
taken.  Thus  In  Hammersmith  Railivau  C<miixiny  v.  Bnimi,  L.  U.,  4  H.  L.  171,  it 
was  held  that  a  person  whose  land  had  not  been  taken  for  the  purposes  of  a 
railway,  was  not  entitled  to  compensation  for  damages  arising  from  vibration  occa»- 
Joned  by  passing  trains.  So  In  City  of  Glanyinv  Union  Raiiicay  Co.  v.  Hunter,  2  U.  L.  Sc. 
78-  compensation  was  denied  for  noise  and  smoke  of  train,  no  land  having  been  taken. 

And  to  the  same  effect  is  WaJkcr  v.  CM  CttJony,  etc.,  R.  R.  Co.,  4  Am.  Rep.  509;  13  Mass. 
IC;  Presbrey  v.  Old  C<Aony,  etc.,  R.  R.  Co.,  lOfj  Mass.  1.  According  to  this  rule,  the  prln- 
joipal  case  is  distinguishable  from  Ottuld  v.  The  Hu4l»fn  Riccr  R.  R.  Co.,  and  SievefUT, 
jPalerson^  etc,  R.  R.  Co,,  for  while  in  the  latter  ca.<ies  none  of  the  claimant's  landB 
taken  In  the  former  oaae,  the  strip  taken  included  part  of  plaintiff's  land.  — 


Reed  v.  Taylor,  appellant 

(32  Iowa,  209.) 
Bankrupt  laws.    State  insolvent  totot. 

The  State  insolvent  laws  were  not  nullified,  superseded  or  suspended  bjthe 
bankraptcj law, and  jurisdiction  maybe  exercised  under  the  former, at  least, 
tiBtil  proceedings  have  been  instituted  under  the  latter.    {See  note,  p.  183.) 

On  the  25th  day  of  October,  1869,  at  Quincy,  Illinois,  the  defend- 
ant, Taylor,  made  a  deed  of  general  assignment  and  also  of  quit- 
claim to  one  Hamilton,  of  all  his  property,  real  and  personal^  includ- 
ing land  in  Iowa,  for  the  use  and  benefit  of  all  his  creditors  /?rora^A 

This  action  was  brou.2:ht  by  plaintiffs  against  Taylor  to  recover 
the  amount  of  an  indebtedness.  A  writ  of  attachment  was  issued 
and  levied  by  the  sheriff,  the  ^Ist  of  October,  on  the  lands  in  Iowa 
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mentioned  and  included  in  the  above  deed  of  assignment  as  the 
property  of  Taylor. 

Thereupon  the  assignee,  Hamilton,  filed  in  said  action  his  petition 
of  intervention  alleging  the  above  facts,  and  claiming  the  attached 
property.  This  petition  was  demurred  to  on  the  ground  that  the 
assignment  was  void  under  the  bankruptcy  act  of  1867.  The  court 
sustained  the  demurrer  and  the  intervener  appealed. 

Baldvnn  i&  Wright y  for  appellants. 
Cliniony  Hart  £  Brewer^  for  appellees. 

CoLBy  J.  This  is  a  contest  between  attaching  creditors  on  the 
one  handy  and  an  assignee  of  all  the  property  of  the  debtor  for  the 
benefit  of  all  his  creditors  ^ro  ratUy  upon  the  other  hand.  No  pro- 
ceedings have  been  instituted  under  the  United  States  bankrupt  law. 
The  case  presents  then,  very  fairly,  the  single  question  whether  the 
enactment  of  the  Federal  bankrupt  law  operated  to  nullify,  super- 
sede or  suspend  all  the  State  insolvent  laws  ?  The  district  court 
held  that  it  did. 

The  authorities  are  in  conflict,  and  we  state  briefly  the  follc*wiDg 
cases  under  the  bankrupt  law  of  1867.  In  Sedgwick,  assignee^  v. 
Plticey  1  Bankrupt  Reg.  :^04,  before  Justice  Nelson^,  in  circuit  court 
of  southern  district  of  N«;w  York,  the  debtors  had  made  an  assign- 
ment under  the  New  York  insolvent  law,  and  were  afterward 
declared  bankrupts;  the  assignment  was  held  valid,  and  the  court 
refused  to  order  assignees,  under  the  State  law,  to  turn  the  property 
over  to  the  assignees  in  bankruptcy,  thus  recognizing  the  continued 
force  and  vitality  of  the  State  law.  Substantially  to  the  same  effect 
is  the  case  of  Scdgwiok,  amgnee,  v.  Mineic  et  ai.,  decided  by  the 
same  court  and  by  Justice  Nelsox,  1  Bank.  liL^g.  204.  So,  also,  In 
re  Hugh  Campbell^  1  Bank.  Reg.,  supplement,  p.  36 ;  S.  C,  7  Ahl 
Law  Reg.  (N.  S.)  100,  decided  in  United  States  district  court  of 
Pennsylvania,  western  district^  by  McCandless,  J. ;  also  In  re  Whk 
BurfiSy  decided  by  same  court,  7  Am.  Law  Reg.  (N.  S.)  106. 

In  re  George  A.  Hawkins  et  al.,  in  supreme  court  of  Oonneotioiii« 
2  Bank.  Beg.  122,  it  was  held  that  a  voluntary  assignment  by  a 
debtor  under  the  insolvent  law  of  the  State  was  valid,  although  the 
United  States  bankrupt  act  was  in  existence  and  applicable  to  the 
at  the  time  of  the  assignment     Opinion  by  Carpkxtkk.  ,h. 
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oonourred  in  by  the  whole  court.  Langley  y.  Perry,  2  Bank.  Beg. 
180,  was  a  case  in  the  United  States  circuit  court,  southern  district 
of  Ohio,  before  Justice  Swatne,  on  appeal  from  the  decision  of 
Leavitt,  district  judge,  and  in  which  the  judgment  of  the  United 
States  d^trict  court,  holding  that  when  an  assignment  was  made 
nnder  a  State  insolvent  law,  and  the  debtor  was  shortly  afterward 
forced  into  bankruptcy,  that  the  United  States  courts  could  right- 
fully take  jurisdiction  of  the  whole  matter,  was  reversed.  See  the 
case  as  decided  by  Judge  Leaviit.  Perry  y.  Langley,  7  Am.  Law 
Beg.  (N.  S.)  429. 

And  in  Clark  v.  Bininger,  9  Am.  Law  Beg.  (N.  S.)  304,  which  was 
a  case  in  the  superior  court  of  New  York,  it  was  held  that  when  the 
jurisdiction  of  the  State  court  had  attached,  and  the  property  had 
passed  into  the  hands  of  a  receiver  under  its  order,  the  jurisdiction 
was  not  disturbed  by  a  subsequent  adjudication  of  bankruptcy  of 
the  parties,  and  that  the  title  of  the  receiver  is  superior  to  that  of 
the  assignee  in  bankruptcy.  See,  also,  as  sustaining  the  jurisdio- 
tion  of  the  State  courts.  Appeal  of  Oreig,  Riddle  a)id  John  Hunter, 
etc.,  supreme  court  of  Pennsylvania,  May,  1871,  vol.  1  (N.  S.),  voL 
18  (0.  S.),  302,  Pittsburgh  Legal  Journal  of  date  June  28, 1871,  § 
% ;  Cole  v.  Duncan,  in  supreme  court  of  Illinois,  3  Chicago  Legal 
News,  323  (July  8, 1871). 

On  the  other  hand  the  following  cases  hold  very  squarely  that  the 
exercise  by  congress  of  its  constitutional  power  to  enact  a  uniform 
system  of  bankruptcy,  repeals  the  insolvent  laws  of  each  particular 
State.  Meekins,  Kelly  di  Co.  v.  Tlieir  Creditors,  in  supreme  court 
of  Louisiana,  19  La.  497 ;  S.  C,  3  Bank  Beg.  126 ;  Thornhill  v.  The 
Bank,  etc,  in  United  States  district  court  for  Louisiana,  Durrell, 
J.,  3  Bank.  Beg.  110 ;  Day  v.  Bardwell,  in  supreme  court  of  Massa- 
chusetts, 97  Mass.  246;  S.  C.,3  Bank.  Beg.  115;  The  Cotntnonwealth 
y.  O^ffara,  in  district  court  of  Alleghany  county,  Pennsylvania, 
WiLLiAKS,  J.,  1  Bank.  Beg.,  page  19  of  supplement;  S.  C,  6  Am. 
Law  Beg.  (N.  S.)  765 ;  Martin  v.  Berry,  in  supreme  court  of  Cali- 
fornia, 2  Bank.  Beg.  188,  {setable)  Van  Noetrand  v.  Barr,  in  court 
of  appeals  of  Maryland,  2  Bank.  Beg.  154 ;  Cassard  v.  Kroner,  in 
dty  oourty  Baltimore,  Maryland,  4  Bank.  Beg.  185. 

The  same  conflict  existed  during  the  continuance  in  force  of  the 
United  States  bankrupt  law  of  1841.  See,  as  maintaining  that  the 
State  laws  were  still  in  force  and  operative,  Ziegenfu»f^*  Case,  2 
Irndell's  Law  (N.  C.)<  463 ;  Clark  v.  Riste,  3  McLean,  494;  and  in 
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Jamss'  Bankrupt  Law,  p.  9,  it  is  said  that,  since  the  law  of  1841,  it 
has  been  held  that  a  State  insolvent  law  may  exist  in  full  vigor 
so  far  ad  it  does  not  impede  the  operation  of  the  bankrupt  law  of 
oong^ss. 

On  the  other  hand,  it  was  held  that  taking  effect  of  the 
national  bankrupt  law  of  1841  ipso  facto  suspended  the  State 
insolvent  laws.  Ex  parte  EarfieSy  2  Story^s  0.  C.  322;  BJancIiard  y. 
Russdly  13  Mass.  1 ;  Oristoold  v.  Pratt,  9  Mete.  16,  and  the  several 
other,  cases  referred  to  in  them. 

This  question  can  only  be  determined  authoritatively  by  the 
supreme  court  of  the  United  States.  It  has  already  undergone 
elaborate  and  exhaustive  discussion  by  the  courts  in  determining 
the  cases  cited  supra,  and  it  is  needless  for  us  further  to  discuss  it 
here.  In  our  view,  the  weight  of  authority  under  the  law  of  lbG7 
18  in  support  of  the  exercise  of  jurisdiction  under  the  State  laws, 
certainly  until  the  jurisdiction  of  the  Federal  courts  has  been 
called  into  exercise ;  and,  therefore,  that  the  national  bankrupt  law 
does  not  wholly  suspend  the  State  laws.  We  also  think  this  sound 
in  principle,  and  conducive  to  the  economical  and  speedy  adminis* 
tration  of  justice. 

Day,  G.  J.,  dissented.  Reversed. 


HOVB.— Seelo  muim  effect  JfartftiT.Bsrrv, 87 CaL SOS;  ooiKm*  Jf a(t«r ctf  Reyiioidt,! 
Am.  Rep.  tIA.— Bbp. 
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CoMFANY,  appellants, 

(81  Iowa,SB8.) 

JwriMttUm^^whtn  ccnewrreiU  in  SkUs  and  Federal  etmrts, 

la  an  action  at  law  upon  a  bill  of  lading  to  reoorer  for  the  loos  of  property 
cauBod  bj  a  vessel  navigating  the  MiBBlwippi  river,  Kdd,  that  the  Sute 
eonrt  had  jorifldiction. 

A^8  property,  which  was  insured  by  B,  an  insurance  company,  w  aa 
KMt  while  being  transported  upon  the  Mississippi  river.    A,  for  the 
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purpose  of  effectiug  a  settlement  with  B,  assigned  to  the  latter  the 
bill  of  lading  and  his  claim  against  the  oiyner  of  the  vessel  occas- 
ioning the  loss.  Held,  that  B  could  maintain  an  action  as  assignee, 
and  in  its  own  name  against  the  owner ;  and  that  the  unseaworthi- 
ness of  the  vessel,  and  the  doubtful  liability  of  the  plaintiffs  on  the 
policy,  would  not  invalidate  the  assignment  or  affect  the  right  of 
plaintiff  to  recover. 

This  was  an  action  upon  a  bill  of  lading.  In  October,  1868,  one 
Sturges  delivered  to  defendant,  a  common  carrier,  property  to  be 
transported  to  St  Louis.  While  being  transported  the  vessel  on 
which  it  was  shipped  was  sunk,  and  the  property  destroyed,  through 
the  negligence,  the  plaintiff  alleged,  of  the  defendant.  The  prop- 
erty so  lost  was  insured  by  the  plaintiff,  an  insurance  company, 
and  was,  at  the  time,  the  property  of  Sturges.  Sturg<.*s  instituted 
an  action  on  the  policy  against  the  plaintiff,  whereupon,  for  the 
purpose  of  closing  up  and  settling  the  matter  of  insurance  and  liti- 
gation pending,  the  latter  paid  the  loss  and  took  from  Sturges  an 
assignment  of  the  bill  of  lading  and  of  his  claim  against  these 
defendants  for  the  loss.    This  action  was  brought  as  such  assignee. 

The  defendants  denied  that  the  loss  occurred  through  negligence, 
and  objected  to  the  jurisdiction  of  the  court  on  the  ground  that 
**  the  cause  of  action  declared  on  is  a  civil  cause  of  admiralty  juris- 
diction," exclusively  within  the  jurisdiction  of  the  Federal  courts. 

A  motion  to  dismiss  the  case  for  want  of  jurisdiction  was  over- 
ruled. A  verdict  for  $8,770  was  rendered  for  plaintiff.  A  motion 
for  a  new  trial  was  overruled,  and  defendant  appealed. 

ff,  S.  HotoeU  (6  Lorenzo  AUis,  for  appellant 

Oilmore  <£  Anderson  and  McCraryy  Miller  <£  McOrary,  for 
appellee. 

Beck,  J.  The  question  of  jurisdiction  submitted  to  and  decided 
by  the  district  court,  upon  the  motion  of  plaintiff  to  dismiss  the 
action,  first  demands  our  attention.  It  is  this:  Is  this  action, 
brought  to  recover  upon  a  bill  of  lading  for  the  loss  of  property 
caused  by  a  vessel  navigating  the  Mississippi  river,  within  the 
exclusive  jurisdiction  of  the  district  court  of  the  United  States? 
Without  delaying  to  pass  upon  any  objection  as  to  the  time  or 
manner  in   which  the  q^i^^stion  was  presented  to  the  court  Inflow 
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we  will  proceed  at  once  to  its  consideration.  The  position  of 
ooansel  for  plaintiff  is,  that  the  action  is  a  case  of  admimlty  and 
maritime  jurisdiction  within  the  exclusive  cognizance  of  the  United 
States  district  court  Counsel  rest  the  support  of  their  position 
upon  article  3,  section  2,  of  the  constitution  of  the  United  Stat<^s. 
The  consideration  and  intei*pretation  of  this  provision,  so  far  as 
may  be  found  necessary  to  determine  the  question  before  us,  now 
devolves  upon  us.  It  is  in  these  words :  "  The  judicial  power  siiall 
extend  to  all  cases  in  law  and  equity,  arising  under  this  constitution, 
the  laws  of  the  United  States,  and  treaties  made,  or  which  shall  be 
made  under  their  authority;  to  all  cases  affecting  ambassadors, 
other  public  ministers  and  consuls;  to  all  cases  of  admiral fj/  and 
mnritime  jurisdiction  ;  to  controversies  to  which  the  United  States 
shall  be  a  party;  to  controversies  between  two  or  more  States; 
between  a  State  and  a  citizen  of  another  State ;  between  citizens  of 
different  States,  between  citizens  of  the  same  States  claiming  hmds 
under  grants  of  different  States,  and  between  a  State  or  the  citizens 
thereof,  and  foreign  States,  citizens  or  subjects.'* 

It  will  be  observed  that  the  judicial  power  of  the  Unhed  States. 
under  this  provision  of  the  constitution,  extends  to  three  classes  of 
cases,  determined,  respectively:  1.  By  the  subject-matter  of  the 
action  wherein  the  power  is  exercised ;  3.  By  the  parties  thereto  ; 
and  3.  By  the  remedy  to  be  enforced  or  course  of  proceedings 
adopted.  We  will  proceed,  by  considering  the  language  used,  to 
point  out  the  reasons  supporting  this  classification.  In  the  cours<* 
of  this  investigaJtion,  by  regarding  alone  the  true  mearins^ol*  the 
words  used,  we  will  discover  principles  which  will  aid  us  in  the 
final  solution  of  the  question  of  jurisdiction  involved  in  this  case. 

The  word  "cases,"  three  times  used  in  this  section,  must  he 
understood  in  its  legal,  technical  sense  as  meaning  contested  ques- 
tions before  courts  of  justice,  suits  or  actions.  The  word  was  so 
understood  by  the  United  States  supreme  court  in  Osborn  v.  U,  S. 
Bank,  9  Wheat.  738.  Chief  Justice  Marshall,  construing  the 
identical  section  of  the  constitution  now  under  consideration,  uses 
this  language:  '*This  clause  enables  the  judicial  department  to 
receive  jurisdiction  to  the  full  extent  of  the  constitution,  laws  and 
treaties  of  the  United  States,  when  any  question  respecting  them 
shall  assume  such  a  form  that  the  judicial  power  is  capable  of  act* 
mg  on  it.  That  power  is  capable  of  acting  only  when  the  subject 
is  submitted  to  it  by  a  party  who  asserts  his  rights  in  the  form  pre* 
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scribed  by  law.  It  then  becomes  a  case,  and  the  constitntion 
declares  that  the  judicial  power  shall  extend  to  all  cases  arising 
under  the  constitution,  laws  and  treaties  of  the  United  States."  The 
clause  under  consideration  then,  by  the  use  of  the  word  ^'  cases," 
means  that  the  judicial  power  shall  extend  to  certain  actions  wherein, 
according  to  the  forms  of  law,  the  rights  of  parties  are  presented  for 
Adjudication.  The  first  clause  of  .the  section  confers  judicial  power 
in  actions  arising  under  the  constitution,  laws  and  treaties  of  the 
United  States.  That  is,  where  rights  are  given  or  preserved,  or  lia- 
bilities accrue  under  them,  whenever  they  affect  or  operate  upon 
parties  or  actions,  to  such  actions  the  judicial  power  of  the  United 
States  extends.  Here,  then,  the  judicial  power  is  determined  in  a 
class  of  cases  by  the  subject-matter  of  the  action.  The  conditions, 
character  or  citizenship  of  the  parties  to  the  actions  have  nothing 
to  do  with  the  jurisdiction  of  the  United  States  courts.  For  instance 
if  an  action  arises  between  citizens  of  the  same  State,  under  the 
laws  of  the  United  States,  the  Federal  courts  take  jurisdiction 
thereof.  It  will  be  seen  that,  in  this  class  of  cases,  the  subject- 
matter  and  not  the  parties  is  the  test  of  jurisdiction.  The  Federal 
judicial  power  in  such  instances  extends  to  all  cases  in  law  and 
chancerffy  separate  jurisdictions  existing  in  the  States  when  the 
constitution  was  adopted,  and  which  had  been  found  sufficient  for 
ILe  lidministration  of  justice  to  the  people.  The  system  of  juris- 
prudence then  prevailing  was,  doubtless,  recognized  by  the  framera 
of  the  constitution,  and  it  was  intended  that  all  rights  arising  under 
the  constitution,  laws  and  treaties  of  the  United  States  should  be 
settled  by  actions  in  the  jurisdictions  of  law,  chancery  and  admiralty 
in  which  justice  was  then  administered. 

To  this  class  of  actions  belong  controversies  between  citizens  of 
the  same  State  claiming  lands  under  grants  of  different  States. 

The  second  class  of  actions  are  those  in  which  the  jurisdiction 
of  the  Federal  courts  is  determined  by  the  parties.  These  are  all 
actions  against  **  ambassadors,  other  public  ministers,  and  consuls." 
and  '^  controversies  to  which  the  United  States  shall  be  a>parjty;  to 
controversies  between  two  or  more  States  —  between  a  St-ate  and 
citizens  of  another  State  —  between  citizens  of  different  States.  * 
♦  ♦  And  between  a  State  or  the  citizens  thereof,  and 
foreign  States,  citizens  or  subjects."  It  is  very  plain  that  whatevei 
may  be  the  subject-matter  of  such  actions,  jurisdiction  therein  is 
conferied  upon  the  Unite<l  States.    The  use  of  the  word  "contro- 
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fersies"  in  the  latter  part  of  the  sectiou,  in  the  place  of  the  tt^rm 
''oasefly^  before  used,  cannot  fail  to  attract  observation.  It  is  broader 
in  its  meaning  than  the  term  it  supersedes,  especially  as  that  term 
is  qualified,  when  first  and  last  used,  in  the  section  under  consider- 
ation. It  is  not  improbable  that  it  is  used  for  this  reason.  This 
appears  quite  reasonable,  when  we  consider  that,  in  some  coutro* 
Tersies  in  which  jurisdiction  is  conferred,  *' cases"  or  actions  could 
not  have  been  prosecuted  before  the  constitution  in  any  forum,  as 
oontroversies  between  States,  and  actions  against  a  State  by  citizens 
of  another  State,  or  by  a  foreign  State,  citizens  or  subjects,  of  which 
jurisdiction  has  been  taken  away  by  an  amendment  As  no  actions 
oonld  then  be  prosecuted  in  such  instances,  it  may  have  been  thought 
that  no  power  would  have  been  conferred  if  the  word  "  cases  "  had 
been  used  Dnt,  for  whatever  reason  the  word  *'  controversies  "  is 
used,  it  appears  to  us  to  be  of  more  general  and  extensive  import, 
80  far  as  it  relates  to  the  occasion  for  the  exercise  of  power,  than  the 
other  word,  **  cases,"  used  for  the  same  purpose. 

The  third  class  of  cases  to  which  the  judicial  power  of  the  United 
States  extends  is  determined  by  the  remedy  sought,  the  course  of 
proceeding  had,  the  form,  manner  and  forum  in  which  the  actions 
are  prosecuted.  It  is  prescribed  that  the  Federal  jurisdiction  shall 
extend  **  to  all  oases  of  admiralty  and  maritime  jurisdiction."  The 
word  ^jurisdiction "  in  this  connection  relates  to  the  forum  and 
oonrse  of  proceedings.  Thus  we  speak  of  oases  of  chancery  juris- 
diction,  nieaning  thereby  actions  cognizable  in  a  court  of  chancery 
within  the  limits  of  the  authority  of  chancery  courts.  In  this  class 
the  judicial  power  conferred  is  limited  by  the  authority  of  the  court 
of  admiralty ;  oases  within  its  jurisdiction  are  cognizable  in  the 
Federal  courts.  It  is  readily  seen  that  the  parties  to  such  actions 
have  nothing  to  do  in  determining  the  jurisdiction  to  which  they 
are  assigned.  And  we  think  it  is  equally  as  plain  that  the  same  is 
true  of  the  subject-matter  of  the  action.  As  we  have  before  pointed 
out,  a  ''  case ''  is  a  contested  question  before  a  court  of  justice^ 
submitted  in  the  form  prescribed  by  law,  which  will  call  into  exer- 
cise the  judicial  power. 

Proceedings  are  necessary  to  create  a  case  and  enter  into  the  idea 
expressed  by  the  term.  When  we  speak  of  a  case  at  law,  in  chancery 
or  admiralty,  we  mean  a  judicial  question  submitted  to  a  court  of 
one  jurisdiction  or  another,  according  to  the  form  of  proceedings 
by  law.    The  form  of  these  proceedings,  and  not  the 
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made  plain  by  the  act  of  congress  of  the  24th  of  September,  1789, 
lection  9,  which  is  in  these  words :  "  The  district  courts  ♦  ♦  ♦  ♦ 
shall  also  have  ezclnsive  original  cognizance  of  all  civil  caases 
of  admiralty  and  maritime  jurisdiction,  including  all  seizures 
under  laws  of  impost,  navigation  or  trade  of  the  United  Statea, 
•  •««««  saving  to  suitors,  in  all  cases,  the  right  of  a 
common-law  remedy,  where  the  common  law  is  competent  to 
give  it." 

Oounsel  for  defendant  contend  that  if  this  act,  in  effect,  attempts 
to  preserve  jurisdiction  in  the  State  courts  of  any  matter  which,  in 
a  proper  action,  is  cognizable  in  admiralty,  it  is  in  conflict  with  the 
clause  of  the  constitution  of  the  United  States  considered  above. 
But  as  we  do  not  hold  that  that  clause  confers  exclusive  jurisdiction 
m  this  class  of  cases  upon  the  Federal  courts,  our  discussion,  of 
that  question  is  a  sufficient  answer  to  this  position  of  counsel. 

In  case  it  be  conceded  that,  under  the  constitution,  congress  may 
confer  upon  the  Federal  courts  exclusive  jurisdiction  of  all  ques- 
tions that  may  be  cognizable  in  admiralty,  it  is,  as  we  have  just 
remarked,  very  clear  that  this  has  not  been  done  by  the  statute 
cited  above;  but,  on  the  other  hand,  jurisdiction  is  preseivcT 
therein  to  the  State  courts,  in  all  cases  where  the  common  la<v 
provides  a  competent  remedy.  The  language  of  the  statute  requires 
no  extended  discussion ;  it  saves  to  suitors  the  right  of  a  common 
law  remedy  where  it  existed.  Remedies  applicable  to  subjects, 
which,  in  many  instances,  form  the  foundation  of  actions  in  admi- 
ralty, are  afforded  by  the  State  courts  under  the  common  law. 
These  are  saved  to  suitors.  This  doctrine  has  been  repeatedly 
recognized  by  the  United  States  supreme  court  Waring  v.  Clarkey 
5  How.  441  (460) ;  Neto  Jersey  Steam  Navigation  Co.  v.  Merchantt^ 
Bank,  6  id.  344  (390) ;  The  Genesee  Chief  v.  Fitzhughy  12  id.  443 
(459) ;  Tfis  Belfast,  7  Wall.  624  (644) ;  The  Moses  Taylor,  4  id.  411 
(431) ;  The  Hine  v.  Trevor,  id.  555  (571). 

II.  The  counsel  of  defendant  bontend  that  plaintiff  has  not  the 
capacity  to  maintain  this  action  as  the  assignee  of  the  bill  of  lading 
and  of  Sturges'  claim  against  defendant ;  that  its  only  right  to  sue 
is  as  an  equitable  subrogee  to  the  extent  of  the  amount  paid  upon 
the  policy  to  Sturges.  Upon  the  trial,  objection  having  been  mads 
to  Uie  introduction  of  certain  evidence,  the  plaintiff  filed  an 
amended  petition,  to  the  effect  that  the  assignments  set  up  in  ths 
petition  were  made  in  furtherance  of  plaintiff's  right  of  subroga- 
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Hon  to  the  claim  of  Storges  upon  the  defendant,  and  for  the  par- 
pose  of  closing  up  and  settling  the  matters  of  insurance  and  litiga- 
tion pending  between  plaintiff  and  Sturges,  in  regard  to  the  loss  of 
the  produce.  Defendants'  counsel  insist  that  plaintiff  can  recover 
to  no  greater  extent  than  the  amount  paid  upon  the  policy  to  Stux* 
ges,  and  in  no  other  capacity  than  as  his  subrogee.  It  is  argued 
that  the  amended  petition  bases  the  right  to  recover  upon  the 
equitable  subrogation  of  plaintiff,  under  the  policy,  to  the  rights  of 
Sturges.  This  is  a  misapprehension  of  the  amended  petition.  It 
sets  out  the  &ct  that  the  assignment  was.  made  because  of  plain- 
tiff *8  right  of  subrogation,  and  to  effectuate  the  settlement  of  the 
claim  he  held  against  plaintiff,  growing  out  of  the  insurance  and 
litigation  pending  in  regard  to  it 

No  issue  was  tendered  in  the  petition  as  to  the  capacity  of  plain- 
tiff  to  maintain  this  action,  and  its  incapacity  is  not  set  up  as  a 
defense  to  recovery.  Had  the  petition  averred  plaintiff's  capacity 
to  maintain  the  suit,  it  would  have  been  taken  as  true  without  a 
denial  thereof  in  the  answer.    Rev.,  §§  2923,  2925. 

Upon  the  trial  defendant  admitted  that  plaintiff  is  an  insurance 
company  duly  incorporated  and  existing  under  the  laws  of  the 
State  of  New  York.  This  is  the  only  fact  appearing  in  the  record, 
other  than  the  fact  that  the  policy  was  issued  and  the  loss  thereon 
paid  to  Sturges,  tending  to  disclose  the  power  possessed  by  plaintiff, 
aud  whether  it  was  authorized  to  accept  an  assignment  of  the  bill 
of  lading  and  of  Sturges'  claim  against  defendant,  and  prosecute 
the  action  thereon. 

The  plaintiff,  being  a  corporation,  is  presumed  to  be  endowed 
with  the  usual  powers  necessary  and  proper  to  enable  it,  as  such,  to 
carry  out  the  purposes  of  its  existence.  It  was  organized  for  the 
object  of  carrying  on  the  business  of  insurance ;  it  has  the  power 
so  to  do,  and  all  incidental  powers  necessary  or  proper  to  carry  into 
effect  the  general  power  to  transact  business  of  that  kind.  This  is 
undoubtedly  in  accord  with  the  rule  applicable  to  all  corporations. 
Angcll  &  Ames  on  Corporations.,  §§  IIG,  111  Matter  of  Howe,  1 
Paige,  214;  Insurance  Co.  v.  PerktTis,  38  N.  Y.  404;  Feenyy,  Peo* 
pUfs  Ins^trance  Co.,  2  Bob.  599;  Beers  v.  Phanix  Glass  Co.,  14 
Barb.  358 ;  Barry  v.  Merc?MfUs'  Express  Co.,  1  Sandf.  Gh.  280. 

In  our  opinion,  the  power  to  accept  the  assignment  of  the  bill  of 
lading  and  the  claim  of  Sturges  i9  necessary  to  enable  plaintiff  tc 
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carry  on  its  business,  and  is,  therefore,  an  incidental  power  with 
which  it  is  clothed.  It,  of  course,  has  power  to  receive  and  make 
payment  upon  its  contracts.  If  it  be  sued,  it  has  the  incidental 
power  to  settle  the  action  against  it,  and  if,  in  such  settlement,  it 
be  found  necessary  for  its  interest  to  receive  property  of  any  kind, 
we  know  of  no  principle  of  law  that  will  prohibit  it  It  appears 
that  after  the  loss,  for  the  purpose  of  effecting  a  settlement  with 
Sturges  of  a  suit  instituted  upon  the  policy,  the  arrangement  for 
tlie  assignment  of  the  bill  of  lading  and  claim  of  Sturges  on 
defendant  was  entered,  into  and  perfected.  By  it  plaintiff  is 
required  to  pay  to  Sturges  a  portion  of  the  amount  sued  for  in  case 
of  recovery.  If  this  arrangement  was  necessary  in  order  to  pro- 
tect the  interest  of  plaintiff,  it  is  authorized  under  the  principles 
above  announced  in  the  exercise  4)f  incidental  powers.  It  may  be 
regarded,  as  it  was  designated  in  the  argument  by  defendant's  coun- 
sel, as  the  purchase  of  a  chose  in  action,  yet  if  such  an  act  be  nec- 
essary to  carry  on  the  proper  business  of  the  plaintiff —  and  that 
the  settlement  of  the  law-suit  was  within  the  proper  business,  can- 
not be  doubted;  it  is,  as  is  the  purchase  and  holding  of  other 
property  for  proper  puri)oses,  within  the  implied  powers  of  plaintifi'. 
We  think  these  views  are  well  supported  by  reason  and  in  accord 
with  the  authorities  ubove  cited. 

III.  It  is  insisted  by  defendant's  counsel,  that  as  the  vessel  upon 
which  the  produce  was  shipped  was  unseaworthy,  the  policy  did  not 
attach,  and  therefore  there  was  no  liability  of  plaintiff  thereon. 
Tiiat  under  these  circumstances  the  assignments  to  plaintiff  gave  it 
no  power  to  institute  and  prosecute  this  action,  as  it  had  no  power 
to  receive  the  assignments.  This  question  is  raised  upon  the  refusal 
of  the  court  to  give  certain  instructions.  Whatever  may  have  been 
the  effect  of  the  unseaworthiness  upon  the  policy,  it  cannot  be  dis- 
/)uted  but  that  a  claim  was  based  upon  the  instrument  against 
plaintiff,  which  was  settled  as  above  stated.  Plaintiff,  the  same  as  a 
natural  person,  has  the  right  to  settle  all  claims  against  it,  and  its 
jiction  in  this  matter  is  presumed  to  have  been  in  good  faith,  for 
innocence,  rather  than  wrong,  will  be  imputed  to  the  acts  of  corpo- 
rations as  well  as  of  men.  Angell  &  Ames  on  Corp.,  §  111 ;  67iat^ 
tauqua  Co.  Bank  v.  Eisley,  19  N.  Y.  369, 381.  fieceiving  the  assign- 
ments in  the  settlement  of  the  action  against  plaintiff  was  therefore 
done  in  the  exercise  of  an  implied  power,  as  though  the  binding 
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force  of  fhe  policy  had  not  been  effected  by  the  onset. worthy  chai« 

«eier  of  the  reseeL 

[The  remainder  of  the  opinion  dispoeee  of  nnimportant  instmo^ 

iJon&J 
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UiLLy  appellant,  ▼.  Bakbe. 

(81  lowm,  801.) 

▲  dMdof  knda  in  Iow&,  exeeated  in  1868  bj  a  dtisea  of  Vligiaia  to  a  clfelaaa 

of  Obio,  is  Toid. ,  (6&e  ncU^p.  196.) 


Ths  plaintiff  alleged  that  one  Newman  was  seised  in  fte  of  the 
lands  in  oontroyersy;  that  Griffith  and  Knights  obtained  a  judg- 
ment against  said  Newman  in  1866,  and  that  the  lands  were  sold  on 
the  execution  thereunder  to  one  Smith,  and  that  Smith  sold  and 
oonreyed  the  same  to  one  McGheeney,  and  that  McGheeney  sold  and 
<x>nTeyed  the  same  to  plaintifil  PUdntiff  further  alleged  that  the 
fiheriff 's  deed  contained  some  mistakes  which  it  is  not  necessary  to 
specify ;  also  that  defendant  Baker  had  procured  a  conyeyance  of 
the  same  premises  from,  Newman  and  had  the  same  recorded ;  that 
it  was  not  recorded  when  plaintiff  acquired  title,  and  that  plaintiff 
had  neither  actual  nor  constructiye  notice  thereof;  and  he  asked  a 
correction  of  the  sheriff's  deed  and  a  cancellation  of  the  deed  to 
Baker. 

The  defendant  answered,  by  way  of  cross-bill,  that  on  the  8th  day 

of  December,  1863,  Newman  and  wife  conyeyed  said  lands  to  one 

Early,  by  a  deed  which  was  duly  recorded  May  21, 1864,  and  that  on 

the  dOth  day  of  March,  1866,  Early  and  wife  conyeyed  the  lands  to 

the  defendant  Baker  by  a  deed  duly  recorded  on  the  9th  of  April, 

1866,  and  asked  that  the  sheriff  ^s  deed  might  be  set  aside.    The 

plaintiff  then  aUeged  that  at  the  date  of  the  execution  of  the  deed 

from  Newman  to  Early,  Newman  was  a  citizen  and  resident  of 

Virginia,  then  in  rebellion  against  the  United  States,  and  that 

Early  was  a  dtixen  and  resident  of  Ohio.    This  the  defendant 

admitted,  but  denied  that  Harrisburg,  Virginia,  where  the  deed  was 

executed,  was  then  in  rebellion  and  waging  war  against  the  United 

States. 
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On  a  referee's  report  a  decree  was  entered  granting  plaintiff  the 
relief  asked,  which  was  reversed  at  general  term,  and  the  plaintiff 
brought  this  appeal 

We  omit  those  portions  of  the  opinion  disposing  of  the  alkged 
errors  in  the  sheriff's  deed,  as  of  no  general  importance. 

&r(^&  <e  Knight,  for  appellant 
Monroe  d  Dwroy,  for  appellee. 

Day,  G.  J.  Having  determined  that  the  plaintiff's  titie  is  not 
vitiated  through  any  irregularities  in  the  sheriff's  sale,  it  remains 
to  be  considered  whether  it  is  paramount  to  the  titie  of  the  defend- 
ant. It  is  insisted  that  the  acknowledgment  of  the  deed  from  New* 
man  to  Early  is  defective. 

It  is  forther  claimed  that  the  deed  from  Newman  to  Early, 
executed  between  citizens  of  States  at  war,  is  void.  It  appears  upon 
the  face  of  the  deed  that  it  was  made  on  the  8th  day  of  December, 
1868,  by  A.  M.  Newman,  of  Bockingham  county,  Virginia,  to  Jacob 
Early,  of  Allen  county,  Ohio.  The  court  will  take  judicial  notice 
of  the  fiact  that,  at  the  date  of  the  execution  of  this  deed,  the  per* 
tion  of  Virginia  in  which  the  grantor  resided  was  in  open  rebellion 
and  actual  hostility  to  the  government  of  the  United  States.  A 
civil  war  was  then  being  waged,  surpassing  in  magnitude  any 
recorded  in  the  history  of  nations,  modem  or  ancient.  The  conse- 
quences of  a  state  of  war  have  been  too  uniformly  recognized  by 
civilized  nations,  and  too  clearly  defined  by  publicists  and  jurists, 
to  be  matter  of  discussion  at  the  present  day.  The  masterly  review 
of  Chancellor  Keite,  in  the  case  of  Oriswold  v.  Waddingtonf  18 
Johns.  438,  shows  clearly  that,  as  soon  as  a  war  is  commenced,  all 
trading,  negotiation,  communication  or  intercourse  between  the 
citizens  of  the  countries  at  war,  without  the  direct  permission  of  the 
government,  is  unlawful.  Hostilities  exist  not  simply  between  the 
respective  nationalities.  Every  citizen  of  the  one  instanUy  becomes 
the  enemy  of  every  citizen  of  the  other.  Any  commerce  between 
them  is  an  act  ot  quasi  rebellion  upon  the  part  of  the  citizen  against 
the  State  to  which  his  allegiance  is  due,  for  which  he  may  be 
subjected  to  the  most  severe  penaltie&  This  rule,  apparently 
harsh  and  severe,  is  really  dictated  by  a  wise  and  humane  policy^ 
and  is  the  necessary  and  inseparable  outgrowth  of  the  belligerent 
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ooncliiioiL  It  is  impossible  that  the  amenities  of  peace  should 
flourish  d  aring  a  state  of  hostilities,  and  any  attempt  to  oontinue  a 
kind  of  quasi  friendly  interconrse  would  only  protract  the  war  and 
increase  the  snfferings  of  the  belligerents.  Hence  it  is  that  the 
practice  of  all  nations,  the  writings  of  all  pablicists,  and  the  decis- 
ions of  all  courts  concur  in  declaring  that  the  opening  of  hostilities 
places  an  entire  restraint  upon  all  commerce  and  friendly  inter- 
course between  the  citizens  of  belligerent  States,  except  so  far  as 
the  same  may  be  licensed  by  their  respective  governments. 

By  the  act  of  congress  of  July  13, 1861,  section  5  (12  IT.  S.  Stat 
at  Large,  257),  the  president  of  the  United  States  was  authorized  to 
declare,  by  proclamation,  what  State  or  parts  of  States  were  in 
insurrection  against  the  United  States ;  and  it  was  provided  that 
thereupon  all  commercial  intercourse  by  and  between  the  same,  and 
the  citizens  thereof  and  the  citizens  of  the  rest  of  the  United  States, 
should  cease,  and  be  unlawful  so  long  as  such  condition  of  hostility 
should  continue.  On  the  16th  day  of  August,  1861  (12  U.  S.  Stat 
at  Large,  1262) ;  1st  of  July,  1862  (12  U.  S.  Stat  at  Large,  1266), 
the  president  issued  his  respective  proclamations,  declaring  the 
inhabitants  of  Virginia,  with  certain  designated  exceptions,  in  a 
state  of  insurrection  and  rebellion  against  the  United  States,  and 
that  all  commercial  intercourse  between  the  same  and  the  inhabit- 
ants thereof,  with  the  exceptions  named,  and  the  citizens  of  all 
other  States  and  other  parts  of  the  United  States,  is  unlawful,  and 
will  remain  unlawful  until  such  insurrection  shall  cease  or  be  sup« 
pressed. 

On  the  2d  day  of  April,  1863  (13  U.  S.  Stat,  at  Large,  p.  1,  first 
appendix),  the  president  issued  his  further  proclamation,  revoking 
the  exceptions  contained  in  the  proclamation  of  August  16, 1861, 
and  declaring  the  entire  State  of  Virginia  in  insurrection  against 
the  United  States,  excepting  forty-eight  counties,  designated  as 
West  Virginia.  The  county  of  Bockingham  is  not  included  in  this 
exception.  Hence,  at  the  date  of  the  execution  of  this  deed,  the 
portion  of  Virginia  in  which  the  grantor  resided  was,  by  procla- 
mation of  the  president  of  the  United  States,  declared  to  be  in  a  state 
of  insurrection  and  rebellion  against  the  United  States,  and  all  com- 
mercial interconrse  between  the  inhabitants  thereof  and  the  rest  of  the 
citizens  of  the  United  States  was  interdicted.  And,  as  a  consequence 
of  this  state  of  rebellion,  the  rules  and  doctrines  of  international 
law  became  applicable  to  and  governed  the  conduct  of  the  citizens 
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of  the  hosiale  Beotions.  The  Prize  Cases,  2  Blaok.  635 ;  The  Venice, 
ft  WalL  253;  Mrs.  Alexander's  Cotton,  id.  404;  The  Hampton,  5  id. 
872;  The  William  BagaJsy,  id.  377;  The  Petwhoff,  id.  28;  J%* 
Ouachita  Cotton,  6  id.  521 ;  Hanger  v.  Abbott,  id.  532 ;  CofpeXl  t. 
Hall,  7  id.  542 :  McKee  v.  United  States,  8  id.  168 ;  The  Grape^ 
shot,  9  id.  129. 

Chancellor  Eent,  in  his  Commentaries,  toL  1,  p.  76,  8th  ed., 
says :  "  It  follows  as  a  necessary  consequence  of  the  doctrine  of  the 
illegality  of  all  intercourse  or  traflSc,  without  express  permissiony 
that  all  contracts  made  with  the  enemy  during  war  are  utterly  void. 
The  insurance  of  enemy's  property  is  an  illegal  contract,  because  it 
is  a  species  of  trade  and  intercourse  with  the  enemy.  The  drawing 
of  a  bill  of  exchange  by  an  alien  enemy,  on  a  subject  of  the  adverse 
country,  is  an  illegal  and  Toid  contract,  because  it  is  a  communicar 
tion  and  contract  The  purchase  of  bills  on  the  enemy's  country, 
or  the  remission  and  deposit  of  ftinds  there,  is  a  dai^rous  and 
illegal  act,  because  it  may  be  cherishing  the  resources  and  reliering 
the  wants  of  the  enemy."  And,  we  may  add,  that  the  purchase  of 
enemy's  real  estate,  situate  within  the  territorial  limits  of  the  State 
with  which  he  is  at  war,  by  a  citizen  of  the  latter  State,  is  unlawftil, 
because  it  furnishes  the  enemy  the  sinews  of  war,  and  may  embarrass 
the  enforcement  of  any  acts  of  confiscation  to  which  it  may  be 
found  expedient  to  resort 

Without  further  discussion  of  a  question  in  which  the  under- 
standing and  practice  of  all  civilized  nations  concur,  we  feel  con- 
strained to  hold  that  the  execution  of  the  deed  from  Newman  to 
Early  was  in  violation  of  the  principles  of  international  law,  and  is, 
of  consequence,  void.  We  need  not,  therefore,  consider  whether 
the  acknowledgment  is  properly  executed. 

The  general  term  erred  in  reversing  the  judgment  of  the  district 
court 

The  plaintiff  is  entitled  to  the  relief  asked  in  his  petition,  and 
the  defendants  cross-bill  should  be  dismissed.  The  judgment  of 
the  general  term  is  reversed,  and  the  cause  remanded  for  a  decree  in 
harmony  with  this  opinion. 

Reversed. 

Nora. ->  Bee  on  thU  subjeot  of  oontneti  between  b^DlgerenU  the  veiy  eble  aaS 
elaborate  opinion  of  Mr.  Jiutloe  Obat,  In  the  ease  of  K0nhaw  ▼.  KUwy,  1  Am. 
MS,  In  which  the  decisions,  both  Bncllsh  and  American,  were  examined,  and  a 
•laslon  arriTed  at  substantially  adrerM  to  that  in  the  foregotnc  opinion.  —  Rap. 
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SoHOtiBLD  ▼.  The  Homestead  Co.,  appellant 

(« loin,  an.) 

▲  Mfwaalof  MUn  raiifl  with  the  land,  Md  is  dlTiMbl«,0O  thai  If  the  land 
W  Mid  in  pamlf  to  dtflbnAlpniehMeni  aaoh  mmj  maintain  an  aotkm  npoa 
tha  eovanaiit. 

▲OTIOK  upon  the  ooTenant  of  a  deed  for  lands.  Judgment  waa 
icndeied  for  plaintiff;  tiie  defendant  appeala. 

€himt  d  8mUh  and  7%o«.  SargerU,  for  appellant 
fiWiMsfta  Parmmi,  for  appellee. 

BiOKy  J.  1.  The  connael  of  the  reapectiye  parties  agree  that  the 
action  is  baaed  npon  the  oorenant  of  seizin,  which  is  sufficiently 
expressed  in  the  deed.  As  a  defense,  the  answer  alleges  that,  prior 
to  the  commencement  of  the  action,  plaintiff  for  value,  sold  and 
oonveyed  a  part  of  the  lands  to  another,  and  that  the  covenant 
declared  on  passed  with  the  land,  so  far  as  the  contract  covered  the 
same,  to  the  purchaser  from  plaintiff,  and  that  recovery  in  this 
action  for  the  land  so  conveyed  is  barred.  To  this  defense  a 
demurrer  was  sustained*  The  question  thus  presented  for  our  deter- 
mination  is  this :   Does  the  covenant  of  seizin  run  with  the  land  ? 

We  are  fully  aware  of  the  discord  of  authorities  upon  this  ques- 
tion, and  that  a  great  majority  of  the  American  cases  hold  the 
covenant  to  be  inpreaetUi,  and  that  it  is  broken,  if  at  all,  when  tbe 
deed  is  delivered,  and  that  the  claim  for  damages  thereby  becomes 
personal  in  its  nature  to  the  grantee,  and  is  not  transferred  by  a 
oonveyance  to  a  subsequent  grantee.  But  in  England  the  rule  pre- 
vails ttiat  the  covenant  runs  with  the  land,  and  recovery  for  a  breach 
thereof  may  be  had  by  the  assignee  of  the  grantee  in  the  deed. 
Kingdon  v.  NoitUy  1  Maule  &  Selw.  855 ;  4  id.  58 ;  King  v.  Jonas, 
5  Taunt  418 ;  4  Maule  &  Selw.  188 ;  1  Smith's  Lead.  Gases,  Am. 
notes  to  Speihcm's  Case,  p.  150 ;  4  Eenfs  Com.  472 ;  2  Washburns 
ma  Beal  Prop.  649. 

The  Bnglish  doctrine  has  been  adopted,  and  the  rule  in  Kingdon 
▼«  VoUUf  followed  by  the  supreme  courts  of  Ohio  and  Indiana,  with 
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the  modifloatioii,  howeyer,  in  Ohio,  that  when  the  grantor  has 
neither  title  nor  possession,  and  is,  therefore,  nnaUe  to  transfer 
either  by  hia  deed,  the  oorenant  is  broken  as  soon  as  made,  and 
beoomes  a  mere  right  of  action  which  is  not  transferred  by  a  subae- 
qnent  conreyanoe  of  the  land.  BaehuSt  Adm*r,  t.  MeCby,  3  Qhio, 
211 ;  Ibote  r.  Burnet,  10  id.  817 ;  D&vore  r.  Sunderland^  17  id.  52 ; 
Martin  r.  Baker,  6  B\9^kL  ^2. 

A  similar  role,  applicable  to  ooyenants  against  incombranoes, 
formerly  prevailed  in  Massaohnsetts,  but  has  been  abandoned. 
Wyman  t.  Ballard,  12  Mass.  304 ;  Sprague  y.  Baker,  17  id.  586. 

A  like  doctrine  is  recognized  in  South  Carolina.  McOrsadifs  Boir 
T.  Brisbane,  1  Nott  ft  McGord,  104. 

The  English  rale  is  commended  to  ns  by  reason  and  justice,  and 
Chancellor  Eemt,  while  condemning  the  reasons  upon  which  it  ia 
supported,  in  Kingdon  r.  Nottle,  admits  that  the  American  doctrine 
ia  supported  upon  a  "  technical  scrapie,^  and  assigns  the  most  con- 
clusiye  reasons  in  support  of  the  opposite  English  rule.    4  Eent^  472. 

The  object  of  all  coyenants  in  conyeyanoes  of  land,  relating  to 
their  title  or  their  enjoyment,  is  to  secure  indemnity  to  the  party 
entitled  to  the  premises  in  case  he  is  depriyed  of  them.  The  subse- 
quent yendee,  in  the  language  of  Ksirr,  "  is  the  most  interested  and 
the  most  fit  person  to  claim  the  indemnity  secured  by  them  (the 
coyenants),  for  the  compensation  belongs  to  him  as  tiie  last  pur- 
chaser and  first  suiferer.'' 

The  American  rule  will  operate  oppressiyely  in  all  cases. where 
the  land  has  been  subsequently  conyeyed  by  the  grantee^  either 
toward  the  grantor  or  subsequent  purchaser.  If  the  ^undiaser  is 
evicted  he  ought  to  receiye  the  indemnity  secured  by  the  covenant, 
for  he  is  not  only,  as  is  said  by  Ebnt,  the  first  suiferer)  but  the  only 
sufferer  in  eyery  instance,  except  when  he  has  not  paid  for  the  land 
When  the  grantee,  under  the  deed  containing  theooyenant,has  sold 
and  receiyed  pay  for  the  land,  it  would  be  gross  injustice  to  permit 
him  to  recoyer,  for  he  would  not  in  that  case  sustain  damages^  But 
under  the  rule,  to  which  we  are  now  objecting,  the  grantee  may 
recover  on  the  coyenant  of  seissin,  and,  if  there  be  a  coyenant  of 
warranty  in  the  deed,  the  subsequent  grantee  may  also  recoyer  upon 
that  contract  against  the  first  grantor.  But  if  there  be  no  coyenant 
of  warranty,  we  would  haye  the  equally  strange  case  of »  party,  the 
first  grantee,  reooyering  damages  when  he  is  entitled  to  none,  and 
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ihe  party  really  injured  unable  to  reoorer.  Other  instanoes  of 
Qigiiat  and  unreasonable  results  oould  be  mentioned. 

The  **  te^fUcal  wruple/\  as  it  is  oalled  by  Kent,  upon  which  the 
Amerioan  doctrine  is  based,  is  this :  The  eorenant  is  broken  the 
instant  the  conveyanoe  is  delivered ;  it  then  becomes  a  ehoM  in 
iution  held  by  the  grantor  in  the  deed.  Brady  t.  Spurch^  27  HL 
478;  King  v.  Advplx  of  CHlson,  32  id.  348.  But  how  can  this  be  a 
leaaon  in  support  of  tlie  doctrine  under  the  laws  of  this  State  which 
pennii  the  assignment  of  all  chas&s  in  action  f  What  legal  prinoipfe 
would  be  violated  by  holding  that  the  deed  from  the  first  grantee 
opciates  as  an  assignment  of  this  chose  in  action  f 

Deeds  under  the  laws  of  this  State  have  been  reduced  to  forms  of 
great  simplicity.  Intricate  technicalities  have  been  pruned  away, 
4md  they  are  now  as  brief  and  simple  in  form  as  a  promissory  note. 
All  ehosss  in  aetion,  as  I  have  just  remarked,  may  be  assigned  and 
transferred.  The  covenant  of  seizin  (if  it  be  held  that  such  a  cov- 
•enant  exists  in  a  deed  of  the  form  authorized  by  the  laws  of  tliis 
State),  as  we  have  seen,  is  intended  to  secure  indemnity  for  the 
deprivation  of  the  title  and  enjoyment  of  the  lands  conveyed.  Why 
not  brush  away  the  **  technical  scruples  '^  gathered  about  the  cov- 
-enant  of  seizin,  as  we  have  the  like  technical  and  cumbrous  forms 
of  the  instrument  itself,  and  enforce  it  for  the  benefit  of  the  party 
who  is  really  injured  by  its  breach,  even  though,  in  so  doing,  we 
find  it  necessary  to  hold  that  a  chose  in  action  is  assigned  and 
transferred  by  the  operation  of  the  deed  ? 

To  my  mind,  the  position  reached  by  this  course  of  argument  is 
impregnable,  and  I  cannot  be  driven  from  it  by  the  great  weight  of 
4Uithorities  in  support  of  the  contrary  doctrine. 

We  conclude  that  plaintiff  was  not  entitled  to  recover  for  the 
land  conveyed  by  him,  and  that  the  court  erred  in  rendering  judg- 
ment for  the  full  amount  of  the  consideration  paid,  as  shown  by 
the  deed. 

IL  The  plaintiff's  counsel  argues  that,  admitting  the  covenant 
runs  with  the  land,  being  entire,  a  conveyance  of  a  portion  of  the 
premises  vests  no  right  of  action  in  the  grantee.  But  this  position 
is  in  conflict  with  the  authorities.  It  is  held  that  covenants  run- 
ning with  the  land  are  susceptible  of  division,  so  that  if  the  lan^ 
he  conveyed  in  parcels  to  several  persons,  each  may  maintain  an 
Aciicm  upon  the  covenant  to  recover  for  the  land  in  which  he  has 
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an  interest  Kane  y.  Sanger^  14  Johns.  88 ;  Diektmon  r.  Hown$s\ 
8  Oratt  8M. 

This  rale  is  based  upon  soand  reason,  and  accords  wiih  the  anal* 
ogies  of  the  kw. 

[After  disposing  of  a  question  of  practice].  On  account  oi  the  errw 
in  holding  tiliat  the  corenant  sued  npon  does  not  run  with  the  kadf. 
the  judgment  of  the  oirooit  court  is 
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(Si  Iowa.  SSL) 

MmMptA  earp&rmU9n — $tiowand  iee  in  fireeU — UabUUif  far  U^mrim  frm^ 

Damoffet, 

The  plaintiff  wu  li^ared  while  pMsing  alof&g  defendant's  street  hy  m  Call, 
ooeuioned  by  an  aoeomolation  of  anow  and  ioe  upon  the  sidewalk ;  Md»  1. 
That  defendant  was  UaUe.  2.  That  if  plaintiff  uaed  reasonable  and  Mdi 
nary  care  in  the  selection  of  a  physician,  and  in  the  nse  of  other  means  to> 
effect  a  care»  her  damages  oould  not  be  diminished,  though  it  appears  that 
by  a  more  skillf  ol  treatment  her  condition  might  have  been  improTed ;  and 
8.  That  where  sndi  ii^ories  were  so  severe  as  to  cripple  plaintiff  for  life, 
damages  in  the  sum  of  81S|000  were  not  excesslTe.    {89$  note,  p.  906,) 

AcTiOK  for  damages.  The  plaintiff,  Lerretta  Collins,  on  the 
night  of  January  4,  1869,  while  passing  along  the  sidewalk  of 
Broadway,  one  of  the  streets  of  the  city  of  Council  Bluflb,  in  com<- 
pany  with  her  husband,  fell  violently,  breaking  the  bone  of  her  left 
thigh.  The  fiAll  was  caused  by  the  parement  being  rendered  slip- 
pery and  unsafe  from  ice  and  snow  accumulated  thereon.  The 
snow  had  not  been  removed  from  the  pavement  when  the  accident 
occurred.  It  was,  to  some  extent,  thawed  during  the  day-time,  and 
as  there  was  a  great  amount  of  travel  along  the  sidewalk — the 
street  being  the  principal  thoroughfiue  of  the  dty — the  pavement 
became  covered  with  ice,  uneven  and  irrq^ularupon  its  surfiw^e,  thus 
rendering  the  locality  difficult  and  unsafe  for  foot-passengers.  Mrs. 
Oallins  had  no  knowledge  of  the  obstruction,  and  was  exercising 
proper  care  and  diligence  when  the  accident  happened.    The  street. 
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at  the  place  where  she  fell,  had  been  in  the  condition  described  for 
many  days,  which  was  known  to  the  city  marshal,  whose  duty  it 
was^  under  the  city  ordinance  prescribing  the  duties  of  city  officers, 
to  abate  nuisances  and  remore  obstructions  found  upon  the  streets 
or  sidewalks  of  the  city.  He  had  given  notice  to  the  occupant  of 
the  house  adjacent  to  the  pavement  where  Mrs.  Collins  feU,  to  remove 
the  snow,  which  had  not  been  done,  or  at  least  had  not  been 
lufficiently  done  to  prevent  the  sidewalk  from  becoming  obstructed 
as  above  stated. 

The  injuries  received  by  Mrs  Collins  were  very  severe.  The  neck 
of  the  left  thigh-bone  was  fractured.  Her  sufferings  were  intense 
and  protracted*  She  was  kept  in  her  bed  for  more  than  seven 
weeks,  and  when  she  left  it,  found  that  she  was  a  cripple  for  life. 
Her  left  limb,  at  the  time  she  gave  her  testimony  at  the  trial,  nearly 
eight  months  after  the  accident,  was  still  useless,  and  she  continued 
to  suffer  pun  from  the  injury.  She  was  a  woman  of  good  health, 
and  superintended  the  housdiold  ai&urs  of  the  husband,  who  kept 
a  boarding-house.  The  evidence  tends  to  show  that  she  is  totally 
unfitted  by  the  accident  for  the  active  duties  of  life^  and  that  she 
will  never  recover  from  its  effects. 

The  defendant  is  incorporated  under  a  special  act  of  the  legida- 
tore,  and»  in  the  language  of  its  charter,  ^'is  invetted  with  all  the 
powers  and  attributes  of  a  municipal  corporation."  Chap.  64^  §  3, 
Acts  4th  General  Assembly.  It  is  clothed  with  the  necessary  power 
lo  sustain  a  dty  government,  to  levy  taxes  for  municipal  purposes, 
aa  well  as  all  other  powers  usually  conferred  upon  municipal  corpo- 
rations.  It  is  empowered  to  establish,  improve  and  keep  in  repair 
the  streets  of  the  dty.  The  powers  thus  conferred  had  been 
assumed  and  acted  upon.  Streets  of  the  city,  among  others  the 
<me  where  the  accident  to  Mrs.  Collins  happened,  had  been  im- 
proved and  kept  in  repair  under  the  authority  of  ordinances  enacted 
by  the  city  ooundL  By  a  like  ordinance  the  marshal,  as  above 
stated,  was  required  to  remove  all  obstructions  found  in  the  streets. 

The  jury  rendered  a  verdict  for  plaintiff  in  the  sum  of  $15,000i 
Defondant  appealed. 

Shuifp,  Lgnum  d  Hamrod  and  B§9d  di  Jmnu^  for  ^ipallaiiti 

(MfUMj  Hart  di  BreweTf  for  appellee. 

Voi-VIL— 26 
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Bboe»  J.  (after  stating  facts  as  above) :  I.  The  liability  of  a 
municipal  corporation  for  damages  caused  by  neglect  to  keep  its 
streets  in  repair,  under  the  decisions  of  this  court,  can  hardly  now 
b«  questioned.  In  Busch  t.  The  CHiy  of  Davenport,  6  Iowa»  443, 
the  city  was  held  liable  for  an  injury  resulting  from  the  defective 
condition  of  a  bridge,  being  part  of  a  street  In  BoweU  v.  WiUiame, 
29  Iowa,  210,  we  held  the  city  liable  for  damages  resulting  from  an 
injury  received  by  the  plaintiff  falling  into  an  open  cellar  or  exca- 
Tation  for  the  cellar  of  a  building  about  to  be  erected,  the  same 
being  upon  the  line  of  the  street,  and  no  precaution  having  been 
taken  by  the  city  for  the  protection  of  those  going  that  way.  In 
Manderschid  v.  The  City  of  Dubuqttey  29  Iowa,  73,  plaintiff  recov- 
ered for  damages  resulting  from  injuries  to  his  horse  sustained  by 
defects  of  a  bridge,  being  a  part  of  a  street  of  the  city.  See  S.  0., 
25  Iowa,  108.  Counties  have  been  held  liable  in  the  following  cases 
for  injuries  resulting  from  defective  bridges  negligently  permitted 
and  kept :  WiUon  £  Ouettn  v.  Jefferson  County ,  13  Iowa, .  181 ; 
Brown  v.  Jefferson  County ^  16  id.  839 ;  MoCtMom  v.  Block  Hawk 
County y  21  id.  409 ;  Soper  v.  Hwry  County y  26  id.  264 

The  liability  of  the  counties  in  these  cases,  it  was  heldf  results 
from  the  fiEUst  that  they  are  charged  by  the  law  with  keeping  in 
repair  a  certain  class  of  bridges  (see  Soper  -^^  Henry  County y  supra), 
and  their  neglect  of  that  duty  subjects  them  to  the  action  of  the 
party  injured.  The  liability  of  the  incorporated  city  is  more 
extended  than  that  of  counties  for  negligence  in  keeping  in  repair 
their  streets.  Soper  v.  Henry  County,  supra,  and  authorities  there 
dted. 

The  following  authorities  are  in  accord  with  the  decisions  of  this 
court  upon  this  question:  Weightman  v.  Washingtony  1.  Black,  39 
Chicago  v.  Bobbins,  2  id.  418 ;  Nebraska  City  v.  Campbell,  id.  590 
Browning  v.  Springfield,  17  111.  143 ;  Severin  et  al  v.  JSddy,  52  id.  189 
Brie  V.  SchwingU,  22  Penn.  St  384 ;  Wilson  v.  The  Mayor,  1  Denio 
695 ;  West  v.  Brockport,  16  N.  Y.  161 ;  Lloyd  v.  Mayor,  5  id.  369 
Hyatt  V.  Bondout,  44  Barb.  385 ;  Dayton  v.  Pease,  4  Ohio  St  80 
Smoot  V.  The  Mayor,  etc,  24  Ala.  112;  Dewey  r.  Detroit,  15  Ifich. 
807(9) ;  Corey  v.  Detroit,  9  id.  165 ;  Cook  v.  City  of  Milwaukee,  24 
Wis.  270  (1  Am.  R  183). 

U.  The  negligent  permission  of  an  obstruction  in  a  street,  from 
snow  and  ice  being  deposited  there  from  natural  causes,  whereby 
injury  results  to  a  traveler,  will  render  the  city  liable.    In  other 
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irordfl,  the  city  is  liable  for  neglect  to  remoTe  obstractioiii  from 
«ach  canses. 

It  cannot  be  donbted  that  the  city  would  be  liable  for  negligently 
permitting  ditches  washed  ih  the  street  by  floods  from  the  rains. 
These  would  be  effects  of  natural  causes.  So  the  deposits  of  snow 
from  natural  causes  in  the  streets,  if  negligently  permitted  by  the 
city  to  remain,  and  damage  to  one  using  the  streets  results  there- 
from, renders  the  city  liable.  In  the  first  instance,  the  duty  im- 
posed upon  the  city  to  repair  the  streets,  it  will  be  readily  seen, 
requires  it  to  cause  the  ditch  to  be  filled  up,  the  obstruction  to  be 
removed.  The  duty  to  repair,  in  a  like  manner,  requires  the  city  to 
remove  the  obstructions  from  the  deposits  of  snow.  To  repair 
means  to  restore  to  a  good  state  after  partial  destruction.  A  street 
may  be  destroyed  by  depositing  obstructions  upon  its  surface,  as 
well  as  by  excavating  below  its  surface.  When  it  is  partially  de* 
stroyed  by  deposits  it  may  be  repaired  by  removing  them.  In  the 
case  before  us  the  city  was  required  to  repair  the  street  by  removing 
the  obstructions  caused  by  the  snow  and  ice. 

III.  The  duty  of  the  city  to  repair  its  streets  is  not  discretionary; 
it  is  clothed  with  the  power  so  to  do  by  its  charter;  in  assuming 
the  power  the  duty  becomes  absolute  and  obligatory.  Otherwise 
the  citizen  could  have  no  protection  for  injuries  growing  out  of 
omission  of  duty,  and  there  could  be  no  case  of  liability  against  the 
city  for  negligence  in  the  refusal  to  exercise  its  powers.  The 
position  of  defendant's  counsel,  to  the  effect  that  the  exercise  of 
the  power  to  repair  the  streets  is  discretionary,  is  in  conflict  witii 
the  foregoing  authorities  under  which  the  city  is  liable.  Neither  is 
it  supported  by  the  language  of  the  city  charter. 

IV.  The  court  instructed  the  jury  that  it  was  incumbent  upon 
plaintiff  '^  to  make  use  of  reasonable  means  to  effect  as  speedy  and 
complete  a  cure  as  could  reasonably  be  accomplished  under  dl  the 
circumstances ;"  that  if  she  neglected  so  to  do  and  her  injuries  have 
been  aggravated  thereby,  she  ought  not  to  recover  for  injuries 
occasioned  by  such  neglect  ^^But  if  in  the  selection  of  a 
physician,  and  in  the  use  of  other  means  for  effecting  a  cure,  she 
used  reasonable  and  ordinary  care,  her  damages  should  not  be 
diminished,  notwithstanding  you  may  find  that,  by  a  more  skillftil 
treatment,  her  sufferings  might  have  beeii  alloviated  and  her  con- 
dition improved." 


aM IOWA, 

OoUiiu  y.  Citj  of  Council  BlaiBL 

This  inBtmction  unquestionably  announces  a  correct  rule.  AU 
that  the  law  required  of  plaintiff  was  the  exercise  of  her  judgment,, 
and  the  care  which  men  of  ordinary  prudence,  under  like  oircum* 
stances,  would  exercise  in  the  choice  of  physicians,  and  the  mean» 
to  be  used  to  effect  her  recovery.  She  was  not  required  to  employ 
the  best  surgical  skill  and  the  means  best  adapted  to  heal  her 
injuries.  These  may  not  hare  been  within  her  reach.  And  while 
she  may  haye  possessed  prudence  and  reason,  eyen  in  the  highest 
degree  possessed  by  men  who  are  unlearned  in  medicine  and 
surgery,  she  still  may  have  been  unable  to  choose  the  best  meanv 
for  her  reooyery.  But  she  was  required  to  exercise  only  the  judg- 
ment  and  care  which  men  and  women  in  her  condition  are  ordinanly 
capable  of  exercising.  This  is  the  purport  of  the  instruction.  In 
the  ruling  upon  this  fourth  point  Mr.  Justice  Oolb  does  not  concur* 

V*  The  jury  were  instructed  that,  if  they  found  the  injury  to  be 
of  a  permanent  character,  they  should  consider  that  &ct  as  aa 
element  in  enhancing  damages.  This  instruction  is  objected  to^ 
because,  in  the  language  of  counsel,  "  the  jury  under  it  might  take- 
into  account  and  allow  for  future  suffering.''  But  the  jury  could 
not  allow  for  future  suffering  as  separate  cause  of  damage,  because 
the  instruction  contemplates  nothing  of  the  kind.  It  has  no- 
reference  to  sufferings.  The  bat  that  they  may  be  inseparably 
connected  with  the  permanence  of  the  injury  is  not,  by  the  instruc-- 
tion,  made  an  element  determining  the  damages. 

Another  objection  to  this  instruction  is  based  upon  the  alleged 
fiiet  that  there  was  no  eyidence  upon  which  damages  could  have- 
been  estimated  for  the  permanence  of  the  injuxy.  We  think  other^ 
wise.  The  age,  condition  of  health  and  manner  of  life  of  the- 
plaintiff  was  preyed.  Upon  these,  with  other  eyidence  before  them,, 
as  to  the  yalue  of  her  personal  seryioes,  the  jury  were  able  properly 
to  base  an  estimate  of  damage. 

VI.  The  counsel  for  defendant  insist  that  the  damages  are  exces- 
siye,  and  we  are  asked  to  reduce  them.  That  the  amount  allowed 
is  beyond  any  sum  recoyered  in  this  State  in  an  action  of  like 
character  known  to  us  is  true.  We  are  free  to  admit  that  it  is 
large ;  but  that  it  is  not  justified  by  the  fiu^ts  of  the  case  we  cannot 
conclude.  Taking  into  consideration  the  terrible  and  protracted 
sufferings  of  plaintifl^  the  fact  that  through  the  negligence  of 
defendant  she,  who  had  been  an  active,  useful  woman,  is  reduced  to 
a  hdplees  cripple  for  life,  a  burden  to  herself  and  her  friends,  it 
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does  not  appear  that  the  verdict,  if  large,  is  ezoessive ;  certainly  not 
to  that  extent  which  warrants  the  conclusion  that  it  is  the  result  of 
passion  or  prejudice.  It  should  so  appear  to  authorize  us  to  inters 
fere  with  the  finding  of  the  jury.  This  court,  in  one  case  at  least 
<  Sherman  t.  The  Western  Stage  Co.,  24  Iowa,  569),  required  the 
plaintiff  to  remit  a  part  of  the  damages  recorered.  But  this  was 
done  under  the  peculiar  circumstances  of  the  case,  and  in  view  of 
the  doubtful  right  of  plaintiff  to  recoyer  exemplary  damages,  which 
the  jury,  under  the  instructions  of  the  court,  were  authorized  to 
find,  and  of  an  offer  of  plaintiff  to  remit  a  part  of  the  judgment 
That  case  is  not  authority  for  the  reduction  of  the  judgment  in 
this.  It  is  the  duty  of  the  jury  to  assess  the  damages  in  cases  of 
this  character;  the  law  imposes  that  duty  upon  them  in  considera- 
tion of  their  fitness  to  discharge  it.  Neither  in  fact  nor  in  law  are 
courts  better  prepared  to  discharge  it ;  they  are  not  under  the  law 
<;harged  with  that  delicate  duty,  and  should  not  indirectly  assume 
its  exercise  when,  according  to  their  judgments,  yerdicts  do  not 
accord  with  their  views  in  the  exact  amount  of  damages  allowed. 
If  we  may  remit  a  part  of  a  judgment,  or  direct  a  new  trial  simply 
1>ecau8e  we  think  a  verdict  is  for  too  great  a  sum,  why  may  we  not 
add  to  a  judgment  or  order  a  verdict  when  in  our  opinion  the 
verdict  is  not  sufficient  in  amount  ?  In  no  case  ought  a  verdict  be 
disturbed  unless  it  is  so  flagrantly  excessive  as  to  raise  a  presump- 
tion that  it  was  the  result  of  passion,  prejudil)e  or  undue  influence, 
-and  not  the  result  of  an  honest  exercise  of  the  judgment  and  the 
lawful  discretion  of  the  jury.  In  our  opinion  (Mr.  Justice  Cole  not 
•concurring  therein)  the  verdict  in  this  case  does  not  authorize  such 
a  conclusion. 

YIL  By  the  charter  of  the  city  it  is  clothed  with  the  power  and 
required  to  discharge  the  duties  pertaining  to  highways,  before 
exercised  by  the  road  supervisor.  Under  the  law  then  in  force  the 
«npervisor  was  held  responsible  for  damages  resulting  firom  unsafe 
or  impassable  roads,  when  notified  thereof  in  writing,  and  after 
allowing  a  reasonable  time  for  repairing  them.  Code  1851,  §  582. 
A  similar  provision  is  contained  in  chapter  154  of  the  acts  of  the 
7th  General  Assembly.  Bev.  1860,  §  902.  It  ^  is  argued  that  the 
city  can  only  be  made  liable  upon  a  compliance  with  those  laws 
being  shown.  But  it  must  be  remembered  that  the  charter  of  this 
city  makes  no  provision  or  restriction  as  to  the  liability  of  the  city 
in  discharging  the  duty  imposed  upon  it  in  regard  to  roads.    It 
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does  Dot,  by  direct  words,  or  by  iDference,  limit  the  liability  of  the- 
city.  The  act  in  question  was  designed  to  restrict  the  liability  of 
an  officer  for  neglect  to  perform  certain  duties.  When  those  dntie* 
are  transferred  to  another,  the  restrictions  do  not  accompany  them* 
The  provisions  of  the  act  extend  to  a  particular  officer  upon  whom 
the  duties  were  imposed,  and  are  not  conditions  attached  to  the 
duties  themselves. 

YIII.  We  have  considered  the  points  in  the  case  in  the  order  we 
find  them  presented  in  defendant's  brief.  One  or  two  objectiona 
made  in  the  assignment  of  errors  were  not  pressed  upon  our  atten* 
tion  in  the  argument,  nor  are  they  noticed  in  the  briefs  of  counsel*. 
They  do  not,  therefore,  demand  our  attention.  As  to  one  of  these,, 
namely,  that  the  verdict  is  not  supported  by  the  evidence,  we  may 
briefly  remark  that  having,  with  great  care,  considered  and  well 
weighed  the  evidence,  we  are  satisfied  that  while,  in  some  points^ 
there  is  conflict,  it  sufficiently  sustains  the  findings  of  the  jury  both 
general  and  special. 

The  judgment  of  the  district  court  is  Affirmed. 


NOTB.  —The  oaM  of  Prm^fdanee  t.  Ckqip,  17  How.  (U.  8.)  181,  Is  usually  regarded  ••  < 
leading  authority  on  the  question  how  far  snow  and  loe  on  a  sidewalk  wlU  oonstttol* 
a  defect.  That  case  was  deolded  under  the  statute  of  Bhode  Island,  whloh.  In  addltlos 
to  requiring  towns  to  keep  their  highways  safe  and  convenient,  specially  directed  that 
when  the  hlghwasrs  were  blocked  up  or  Incumbered  with  snow,  so  much  ther*'  »f 
should  be  removed  or  trodden  down  as  would  render  the  road  passable.  The  obattao- 
tlon  or  defect  complained  of  consisted  of  a  ridge  of  hard-trodden  snow  aad  lee  on  tli# 
center  of  the  sidewalk,  along  which  the  plaintiff  was  passing  In  the  night-time,  anA 
by  means  of  which  he  fell.  The  court  held  that  the  liability  of  the  city  was  no! 
modliled  by  the  special  direction  of  the  statute  above  stated ;  that,  after  a  fall  of  snow* 
It  was  the  duty  of  the  city  to  use  ordinary  care  and  diligence  to  restore  the  walk  to  • 
reasonably  safe  and  convenient  state,  and  that  It  was  for  the  Jury  to  find  whether  It 
was  In  such  state  or  not.  Mr.  Justice  Nn^OH  said :  **  The  treading  down  of  snow  when 
It  faUs  In  great  depth,  oi  lu  case  of  drifts,  so  that  the  highway  or  street  shaU  not  b* 
blocked  up  or  Incumbered  may.  In  some  sense,  and  for  the  time  being,  have  the  effect 
to  remove  the  obstructions ;  but  as  It  respects  sidewalks  and  their  uses,  this  remedjr 
wou!d  be,  at  best,  temporary;  and  In  case  of  rain  or  extreme  changes  of  weather* 
would  have  the  effect  to  Increase  rather  than  remove  It.  *  *  *  The  Just  rule  of 
responsibility,  and  the  one,  we  think,  prescribed  by  the  statute,  whether  the  obstruc- 
tion be  by  snow  or  any  other  material.  Is  the  removal  or  abatement  so  as  to  render  th# 
highway,  street  or  sidewalk  at  all  times  safe  and  convenient,  regard  being  had  to  It* 
locality  and  uses." 

Most  of  the  cases  regarding  the  liability  of  towns  and  cities  for  injuries  ftom  defect* 
of  this  kind  have  been  decided  In  the  New  England  States  under  statutes  specUloally 
Imposing  upon  them  the  duty  to  keep  their  hlghwasrs  and  streets  in  repair,  so  that  th# 
same  be  wfe  and  eonuenlefit.  But  the  reasoning  of  these  decisions  would  seem  to  hm 
Just  as  applicable,  so  far  as  municipal  corporations  are  concerned.  In  States  where  th# 
duty  Is  not  directly  Imposed  by  statutes,  but  arises  Impliedly  from  the  acceptance  of  • 
charter. 

One  of  the  most  Important  of  these  New  Bngland  cases  is  that  of  SUvnlon  ▼.  SpHm^ 
/Eeld,  12  Allen,  66fii  as  therein  was  established  a  limitation  not  before  dlreotly  reeogniMd. 
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In  that  OMO  the  only  defect  aUeg«dwM  that  the  sidewalk,  when  plaintiff  fell* 
■Hppery  bj  reeeon  of  the  amoothneea  of  the  lee  upon  it.  The  court  held— Hoab,  J^ 
deilTerinc  the  opinion— that  the  mere  tBct  that  ahlghway  is  slippery  from  ice  upon  it« 
so  tiiat  a  penon  may  be  liable  to  slip  and  fall  upon  it,  ^hlle  usinc  ordinary  care,  if  the 
wayle  properly  and  well  constructed,  and  there  is  no  such  aocumulatlon  of  ice  or 
snow  as  to  ooDStttiife  an  crtietruotlon,  and  nothing  In  the  construction  or  shape 
of  the  way  which  occasions  any  special  liability  to  formation  or  accumulation  of  ice 
npon  lt«  Is  not  a  defect  or  want  of  repair  which  will  authorise  a  Jury  to  And  that  it  Is 
not  safe  or  oonrenient  for  trayelers,  within  the  meaning  of  the  statute  imposinff  upon 
towns  the  duty  to  Iceep  their  ways  safe  and  convenient  for  travelers  at  ail  seasons  of 
the  year.  The  court  toolL  ocoasloo  to  distinguish  the  case  at  bar  from  some  prior 
dedstone,  as  Shea  t.  LowOk  8  Allen,  198,  and  Payne  v.  LowtXL^  10  id.  U7«  on  the  ground 
that  some  of  the  above  conditions  were  wanting  in  them.  In  the  first  of  these  casee 
the  plaintiff  fell  on  the  ice  on  the  sidewalk,  and  it  was  proved  that  the  ice  on  other 
places  on  the  sidewalk  similarly  situated  had  been  removed,  a  little  prior  to  the  acci- 
dent* with  a  shovel,  and  that  it  could  have  been  easily  removed  where  plaintiff  f  eU* 
The  plaintiff  had  a  verdict  and  this  was  sustained  on  appeaL  In  the  other  case  (Pa/une 
V.  LoimIO,  the  plaintiff  fell  on  a  slippery  walk.  It  had  rained  and  frozen  the  night 
before,  and  the  sidewalks  throughout  the  city  were  covered  with  ice ;  there  was  also 
evidence  tending  to  show  that  there  was  ice  upon  the  walk  where  the  accident  occurred 
prior  to  the  rain ;  the  court,  on  i^^peal,  refused  to  interfere  with  the  verdict  for  the 
plaintiff.  The  doctrine  of  Stanton  v.  Sprina/Uld  was  affirmed  in  Johnaon  v.  LoweH,  19 
Alien,  ms,  and  In  CHBbert  v.  BoaOmnh  100  Haas.  186.  Also  in  Cock  v.  MUwavhee^  I  Am. 
R.188. 

In  Ifason  v.  Boston,  U  Allen,  806,  the  doctrine  wss  somewhat  extended.  It  was 
therein  held  that  a  slippery  condition  of  a  sidewalk,  caused  by  snow  carried'  upon  It 
and  trodden  down  by  the  ordinary  travel,  and  then  freesing,  is  not  such  a  defect  a* 
will  render  the  city  liable  for  a  personal  injury  received  in  consequence  thereof. 
This  must  be  taken  to  apply  only  where  the  surface  of  the  walk  Is  smooth  and  even« 

In  jAsHher  v.  WmreeBter,  97  Mass.  988,  the  defect  causing  the  Injury  was  snow  upon  » 
sidewalk  ^  trodden  down  so  as  to  make  an  oval  surface,  four  inches  thick,  or  mere  damp 
snow  trodden  dovm  and  frozen ;  '*  this  ridge  was  in  the  middle  of  the  sidewalk,  while 
on  either  side  the  walk  was  olesr.  The  accident  was  on  Monday;  the  snow  fell  on 
flatorday.  The  court  of  first  Instance  ruled  that  the  evidence  was  Insufficient  to 
maintain  plaintiff's  case,  and  a  verdict  was  ordered  for  defendant.  This  ruling  the 
court  on  appeal  reversed  and  granted  a  new  trial.  The  court  pointed  out  that  ^Stanton 
V.  SprinafiidAt  mtpnk,  only  went  the  length  of  holding  that  a  way  properly  constructed 
and  kept  In  such  condition  as  to  be  reasonably  safe  and  convenient  for  travel  at  all 
seasons  of  the  year,  would  not  become  defective  by  reason  of  the  fact  that  It  was 
covered  with  a  tmooth  and  even  surface  of  Ice  which  rendered  it  slippery.  A  similar 
ceae  was  ButeMnM  v.  Boeton,  97  Mass.  278,  where  the  ice  on  the  sidewalk  had  been 
allowed  to  become  uneven  and  rounded  so  as  to  present  a  narrow  surface  from  three 
to  four  Inches  higher  in  the  center  of  the  strip  of  ice  than  at  Its  sides.  The  court 
said:  ** This  evidence  should  have  been  submitted  to  the  Jury  with  instructions  that 
the  defendants  would  not  be  liable  merely  because  there  was  Ice  on  the  sidewalk 
which  was  smooth  and  slippery,  by  resson  whereof  the  plaintiff  fell,  but  that  the  city 
could  be  held  liable  only  In  lase  the  Jury  should  find,  that  In  addition  to  the  smooth 
and  slippery  condition  of  the  ice.  It  was  allowed  to  be  In  such  an  uneven  and  rounded 
condition  on  the  surface  that  a  person  could  not  walk  over  It,  using  due  care,  without 
being  In  danger  of  falling  down."  To  same  effect  see  8Ume  v.  HubbordsCon,  100  Mass. 
40.  BUUnge  v.  TToroester,  lOB  id«  aW  (9  Am.  Rep.  400),  must  rest,  as  In  fact  It  was  placed* 
solely  upon  the  statute  under  which  It  was  decided.  This  statute  provides  that* 
''if  any  person  shall  receive  an  Injury  in  his  person  or  property  by  reason  of  any 
defect  or  want  of  repair  which  has  existed  for  the  space  of  twentyi.four  hours  in  any 
highway,"  he  may  recover  compensation  therefor.  The  plaintiff  slipped  and  fell  on  ioe 
on  the  sidewalk,  which  had  accumulated  firom  a  defective  conductor  or  ftom  the  eaves 
of  a  building  adjacent  to  that  portion  of  the  walk.  The  court  charged.  In  substance, 
the  role  laid  down  in  8tant»^  v.  apHngfiddt  and  also  that  smooth  Ice,  **  not  broken  up 
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in  unerennefls,"  may  be  a  defect ;  and  that  the  question  of  defeot  or  no  defect  la  auoh 
case  would  d«pend  upon  the  manner  in  which  the  result  or  condition  of  the  street 
was  produced,  whether  by  general  causes  aifecting  a  whole  town  or  neighborhood 
alike,  or  by  some  special  local  cause.  On  appeal,  this  ruling  was  held  erroneous— 
OoiiT  and  AmB,  JJ.,  dissenting.  The  court  said:  "The  existence  of  the  defect  and 
the  lapse  of  twenty>four  hours,  or  a  lees  time,  with  reasonable  notice  of  the  defect, 
complete  the  conditions  of  liability.  It  Is  of  no  consequence  whether  that  which 
conitttutes  the  defect  arose  from  causes  for  which  the  town  is  resronsible  and  over 
which  it  had  control,  or  from  natural  or  general  causes." 

The  case  of  Moaey  v.  Tray^  61  Barb.  680,  was  similar  to  the  above.  The  ice  upon  which 
plaintiff  fell  was  an  accumulation  ftom  the  freezing  of  water  flowing  from  a  house- 
conductor  upon  the  sidewalk.  The  evidence  tended  to  show  that  It  had  remained 
there  long  enough  to  warrant  the  Jury  in  attributing  negligence  to  the  defendant  for 
its  continuance,  and  at  the  time  of  the  accident  was  covered  with  a  light  fail  of  snow, 
which  concealed  it  from  the  plaintiiTs  view.  <  The  court  held  that  the  question  of 
negligence  on  the  part  of  the  dty  was  properly  submitted  to  the  Jury,  and  affirmed  the 
Judgment  for  the  plaintiff.    See  to  same  effect  Mayor  v.  Iforriott,  9  Md.  160. 

In  DurMn  v.  Troy,  61  Barb.  437,  the  plaintiff  fell  on  a  patch  of  glare  Ice,  not  extending 
across  the  walk,  and  of  inconsiderable  extent.  He  knew  of  Its  existence  prior  to  the 
accident.  A  verdict  in  his  favor  was  set  aside.  See  also  X<andolt  v.  UTonoteh,  11  Am.  L. 
Beg.  (N.  8.)  888. 

In  Siirtet  v.  Hdlyoke^  106  Mass  8S  (reported  in  this  Tolume,  post),  the  plaintiff  warn 
Injured  while  going  ftom  her  sleigh  serosa  a  walk  to  a  shop,  by  falling  upon  a  ridge  of 
foe  and  snow  near  the  outer  edge  of  the  wallc  The  court  refused  to  charge  that  sueh 
ridge  was  not  a  defeot  for  which  the  town  was  liable.  Hdd  oorredt,  and  also  that  the 
town  was  not  relicTed  from  liability,  from  the  fact  that  a  light  snow  was  falling  at  the 
time,  which  concealed  the  defect,  and  made  it  more  dangerous. 

In  an  action  for  injuries  firom'  slipping  on  a  sidewalk,  evidenoe  that  others  had 
met  with  accidents  at  the  same  place  Is  inadmissible.  Hubbotxl  v.  Concord,  86  N.  H.  6C ; 
CaOlfM  ▼.  Dorchegter,  6  Cush.  806 ;  Aldrich  t.  PeOiam,  1  Gray,  610. 

A  person  traveling  on  a  highway  obstructed  with  snow  must  use  ordinary  oara  In 
determining  whether  to  proceed  or  return,  and  if  guilty  of  negllgenoe  in  proceeding 
he  cannot  recover  for  injuries  received.  HorUm  ▼.  ipstcicA,  12  Cush.  488.  The 
party  seeking  to  recover  must  be  free  from  fault,  but  the  fact  that  he  had  prevloua 
knowledge  of  the  defeot  is  not  conclusive  evidence  of  negligence.  Reed  v.  Jfortfc- 
/leM,  18  Pick.  94;  but  see  Hubbard  v.  Concord,  38  N.  H.  68. 

It  is  for  the  Jury  to  decide  whether,  on  the  evidenoe,  a  corporation  has  used  ordinary 
care,  and  also  whether  the  sidewalk  was  reasonably  safe.  HaU  v.  LotoeD,  1|0  Gush.  800 ; 
Stanttm  v.  Springlleld,  18  Allen,  566. 

In  such  action  only  compensatory  damages  should  be  allowed.  CMcago  t.  Doii0lasii 
4  Am. R. 608:  GMcago ▼. KaftiY^ 40 IlL 841. 

On  the  question  of  notice  of  the  defeot  to  the  defendant,  see  note  ants»  p.  48.— 1 
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<88  Iowa,  408.) 
Bnaeh  of  prvmiM  to  maarry — roMmMaUon  htflitre  Hmo  pf  p$rftrmmm§$. 

Where  one  of  the  pftHlee  to  %  contract  to  marrj  at  a  certain  time  renoonoee 
the  contract  before  that  time  has  arrived,  the  other  party  may  treat  such 
renunciation  as  a  breach,  and  may  at  once  maintain  an  action  therefor.  (Sm 
note,  p.  313.) 
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Acnov  for  a  faraaoh  of  promise  of  marriage.  At  the  trial  the 
jnry  rendered  arerdiotfortheplaintill^aiid  thedebndant  appealed. 
The  opinion  states  the  case. 

Jacques  A  Hiwedt,  for  appellant 

I  Xb  Burton,  for  appellee. 


MiCLiBy  J.  L  The  first  point  niged  by  appellant  in  argument  i% 
that  **  the  yerdiot  was  unwarranted  by  the  evidence.^  The  answer 
admits  the  oontract  of  marriage  ayened  in  the  petition^  but  ayers 
that,  by  the  agreement  of  the  parties,  the  time  for  the  oonsumma- 
tion  of  the  marriage  bad  been  postponed  until  the  spring  of  1871. 
The  petition  aUeges  that  it  was  agreed  between  them  that  the  mar- 
riage should  be  solemnised  during  the  latter  parfc  of  Noyember  or 
Deeember,  1870,  and  that  defendant,  about  the  11th  day  of  Noyem- 
ber, 1870,  informed  phuntiff  that  he  was  going  to  dispose  of  his 
property  and  leaye  the  State,  and  go  to  some  of  the  southern  States, 
and  did  not  want  to  perform  bis  marriage  oontraot,  and  would  not 
do  so ;  and  that,  against  the  consent  of  plaintiff,  defendant  at  that 
time  peremptorily  refused  to  marry  her  as  he  had  agreed.  Upon 
the  issue  thus  made,  whether  the  defendant  had  renounced  the  oon- 
traot and  refused  to  marry  the  plaintiff,  as  ayerred  in  the  petition, 
or  whether  the  time  for  the  constimmation  of  the  marriage  had 
been  postponed,  as  stated  in  the  answer,  the  eryidence  was  conflicting. 
The  jury  haye  decided  the  issue  (and,  as  we  think,  according  to  the 
preponderanoe  of  the  eyidence),  and  we  will  not  disturb  the  yerdict 
on  this  ground. 

II.  The  next  point  made  is  that  the  yerdict  is  contrary  to  law. 
It  is  argued  that  the  eyidence  and  pleading  show  that  the  marriage 
was  to  haye  been  solemnized  the  latter  part  of  Noyember,  or  in 
December,  1870 ;  that  the  breach  of  the  contract  is  laid  in  the  peti- 
tion on  the  11th  of  Noyember;  that  the  eyidence  shows  the  breach, 
if  any,  to  haye  occurred  on  the  15th  of  Noyember ;  that,  under  the 
instruction  of  the  oon^  to  the  effect  that  if  the  marriage  was  to 
haye  been  solemnized  during  the  latter  part  of  Noyember  or  in  the 
month  of  December,  then  it  might  haye  been  broken  ai  any  Htm 
-during  such  periody  but  not  before,  the  yerdict  is  contrary  to  law, 
as  stated  by  the  court 

The  ayerment  of  the  petition  is   that  about  the  11th  day  of 
Vol.  VIL  — 87 
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Noyember,1870y  defendant  renonnoed  his  agreement  to  marry  plain* 
tiff.  Evidenoe,  therefore,  that  such  renunciation  ooenrred  on  the 
fifteenth  of  the  month,  or  eren  later,  would  support  a  yerdiot  under 
the  ayerment  And,  in  the  yiew  of  the  case  which  follows,  the 
yerdict  would  not  be  against  the  law,  though  it  was  ayerred  posi^ 
tiyely  that  the  renunciation  or  breach  occurred  on  the  eleyenth  of 
the  month,  instead  of  about  that  time. 

III.  Appellant  assigns  as  error  the  refusal  of  the  court  to  giye  the 
instruction  asked  by  him,  and  the  giying  of  the  fifth  paragraph  of 
the  charge  of  the  court.  The  instruction  refused  is  as  follows :  ^^If 
one  bound  to  perform  a  future  act  before  the  time  fixed  for  doing  it 
declares  his  intention  not  to  do  it,  this  is  no  breach  of  his  contract; 
but  if  the  declaration  be  not  withdrawn  before  the  time  fixed,  or  if 
the  party  distinctly  incapacitate  himself  before  hand  firom  the  per> 
formance  of  the  contract,  then  there  is  a  breach  of  the  same.'' 

The  paragraph  of  the  charge  complained  of  was  in  substance  that» 
if  the  contract  was  to  be  performed  in  the  latter  part  of  Noyember 
or  in  December,  and  that  no  particular  day  was  fixed  for  the  solemni- 
sation of  the  marriage,  then,  as  it  might  haye  been  performed  at  any 
time  during  such  time,  so  it  might  also  be  broken  at  any  time  dur* 
ing  such  period,  and  that  plaintiff  was  not  bound  to  wait  until  the 
whole  time  had  elapsed  before  bringing  her  action. 

The  question  made  and  argued  by  oounsel  for  appellant,  upon  the 
ruling  of  the  court  in  giying  and  refusing  these  instructions,  ia 
**  whether  or  not  a  eorUraci  to  marry  at  a  certain  time  can  be  broken 
by  the  declaration  or  renunciation  of  a  party  before  the  time  fixed 
upon  has  elapsed,  so  as  to  entitie  the  other  party  to  maintain  an 
action  for  a  breach  of  such  contract  forthwith  ?" 

Strictly  and  technically  speaking  there  can  be  no  breach  of 
contract  until  the  time  for  performance  has  arriyed,  and  yet  this 
court  has  recognised  it  as  '^  a  well-settled  rule  of  law  that,  if  before 
the  time  of  performing  the  contract  arriyes  the  promisor  expressly 
renounces  the  contract,  the.  promisee  may  treat  this  as  a  breach  of 
said  contract,  and  may  at  once  maintain  an  action  in  respect 
thereof  Orahtree  y.  Messersmithf  19  Iowa»  179,  and  casea 
cited. 

Appellant's  counsel  haye  called  our  attention  to  the  case  of  f^ost 
y.  Knight,  recently  decided  in  the  court  of  exchequer,  England,  in 
which  it  is  held  that,  where  the  defendant  had  promised  the  plain  tiff 
to  marry  her  on  his  father's  death,  and  before  that  eyent  happened 
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he  renounced  the  oontraot^  the  plaintiff  oonlu  not  treat  his  renun^ 
ciaiian  as  a  br0ach  of  the  contract,  and  at  once  maintain  an  action 
in  respect  thereofl    L.  B.,  6  Ex.  322;  3  Albany  Law  Jour.  133. 

This  case,  cited  and  relied  on  by  counsel,  would  seem  to  be  m 
conflict  with  the  decision  in  Orabiree  y.  Messersmiih^  supray  and 
yet  the  conflict  is  more  apparent  than  real,  for  the  learned  judge  in 
the  opinion  in  Frosi  t.  Knight ^  after  an  elaborate  argument  to  show 
that  there  can  be  no  technical  breach  of  a  contract  prior  to  the  time 
for  performance,  and  especially  in  contracts  to  marry,  says :  '^  It 
seems  to  me,  therefore,  upon  the  whole,  that  we  cannot  sustain  this 
Terdict  without  falling  into  the  error  of  mistaking  the  renunciation 
for  the  breach  of  the  contract 

But  I  think  we  may  hold  that  the  defendant,  by  renouncing  the 
contract,  has  entitled  tiie  plaintiff  to  elect  whether  she  will  accept  the 
renunciation,  thus  putting  an  end  to  the  contract,  and  bring  a 
special  action  on  the  case  for  the  wrong  done  by  the  act  of  renounc* 
ii^9  *  *  *  or  insist  upon  the  contract  and  await  the  death  of 
the  father,"  etc.  It  seems  then,  that  after  all  this  case  was  decided 
on  a  technical  question  of  pleading.  The  declaration  was  for  a 
breach  of  the  contract  of  marriage.  There  being  no  technical 
breach,  it  was  held  that  proof  of  a  renunciation  would  not  support 
the  declaration  for  a  breach  of  the  contract,  but  that  a  special 
action  on  the  case,  for  the  wrong  done  by  the  act  of  renouncing  the 
contract  before  the  time  for  performance  had  arrived,  was  at  once 
maintainable.  The  case,  then,  is  authority  in  support  of  the 
maintenance  of  the  action  in  this  case.  The  petition  sets  out  the 
special  facts,  vis.,  the  contract  and  engagement  of  marriage  between 
the  parties,  the  time  when  it  was  to  have  been  performed,  the 
renunciation  of  defendant,  the  declaration  that  he  would  not  per- 
form his  contract,  eta,  substantiatty,  as  would  be  necessary  in  a 
declaration  in  a  special  action  on  the  case  ^'  for  the  wrong  done  by 
the  act  of  renouncing,"  under  the  common-law  system.  Oul 
system  of  pleading  ignores  all  fictions  and  technical  forms  of 
actions  and  pleadings.  The  &cts  constituting  the  plaintiff's  cause 
of  action,  stated  concisely  and  in  ordinary  language,  is  all  that  is 
required.  Bey.,  §§  2872,  2875 ;  Leas,  Tarsh  A  Sinclair  y.  White, 
15  Iowa»  187.  ^  If  a  right  is  sought  to  be  enforced  or  protected,  or 
a  wrong  redressed  or  preyented,  but  one  '  form '  is  giyen,  and  tiiat 
is  styled  a  '  dyil  action.' "  Oonyngham  y.  Smith,  16  Iowa»  471. 
And  the  facts  only  are  required  to  be  stated.    If  these  constitute  a 
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CMue  of  aetkm,  the  statement  ie  tnffideni  The  ihotB  a?8rred  hi 
the  petitton  thow  a  VBniiiiouition  by  the  defendant  of  his  oontnot 
to  marry  phintllj^  latfaer  than  a  irmBeh  of  such  oontnot,  so  Aai, 
npon  the  theory  of  Frost  r.  Knight^  the  aetion  is  maintainable. 

The  mle  annonnoed  in  Or€Mr$$  r.  Moum'tmUht  supra,  we 
deem  sound  and  jnst,  and  too  well  settled  to  be  now  osOed  in  qnes- 
tion. 

It  is  not^  that,  if  before  the  time  for  performing  flie  oontiaot 
arriTes,  the  promisor  exprMsly  renaunees  the  oontraot,  that  this 
oonstitntes  a  breach  of  the  oontraot,  but  that  in  ease  of  sndi 
rennnoiation  by  the  promisor  the  promisee  may  ir$at  this  as  a 
hreachf  and  may  at  onoe  maintain  an  action  in  respect  thereofl 
Kot  that  snch  rennnoiation,  prior  to  the  time  for  performance,  is  a 
tsehmcal  breaA,  but  that  the  pariy  injured  may  so  treat  it  and 
bring  his  action  at  once  for  the  injury.  Hie  rule  is  founded  upon 
correct  principles  of  justice. 

Taking  the  case  before  us  for  an  illustration,  if  the  plaintiff 
could  not  have  brought  her  action  until  the  ftill  time,  in  whidi  flie 
contract  was  to  be  performed,  had  elapsed,  the  defendant  might 
hare  disposed  of  his  property,  and  left  the  State,  and,  as  the 
evidence  tends  to  show,  he  had  intended  to  do.  An  action  brought 
after  he  should  thus  leaye  the  State  would  afford  the  injured  party 
no  remedy.  To  require  her  to  thus  wait  would  be  a  mockery  of 
jastice. 

Again,  it  is  urged  by  appellant  that,  inasmuch  as  contracts  to 
marry  are  subject  to  many  yioissitudes,  the  estimation  of  damages 
becomes  difficult  if  an  action  is  allowed  to  be  maintained  prior  to 
the  time  for  performance;  that  the  man  who  is  to^yof  good 
name  and  social  position,  and  of  ample  fortune,  may  in  a  day  or  a 
week  haye  lost  all.  How  then,  it  is  asked,  are  plaintiff's  damages 
to  be  estimated  ?  The  difficulty,  if  any  exists,  of  estimating  the 
damages  is  not  sufficient  reason  for  denying  to  the  plaintiff  any 
redress  whatever  for  the  wrong  and  injury  inflicted.  It  is  not 
necessary  in  this  connection,  however,  to  lay  down  what  the  true 
mle  of  damages  is.  It  is  sufficient  to  say  that  there  was  evidence 
tending  to  show  that  within  the  time  in  which  the  contract  was  to 
have  been  performed,  it  was  renounced  and  repudiated  by  the 
defendant^  and  that  his  social  and  pecuniary  standing  remained  the 
same  when  the  action  was  brought  as  when  the  contract  was 
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entered  into,  so  that  whaterer  difficulty  in  estimating  damacei 
might  in  oertain  oasee  exist  none  exists  in  this  oase. 

[The  remainder  of  the  opinion  disposes  of  some  nnimportant 
instmotions.] 


flttad^  WM  wfwitd  bj  th#  liioai^mr  ChMiitt^  wad  tfco  fl#irtar%  HsM  f  ■— 
tilaod.   li.BnTni.SIS;iAlbMi7LawJoiiiiial»M.  To  tho  mum  ctMliM 
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GASES 


SUPREME    COURT 


INDIANA. 


Oat  ov  BwAmrtLiM,  appeUaiit»  t.  Pranna. 

(aiiii4*«i) 


Where  en  owner  of  propertj  in  a  dtj  aeee  a  contractor  go  on  and  mako  • 
eftreet  Improrement  adJolnUig  said  property,  under  a  contract  with  the  dUf, 
and  makee  no  objection  while  the  work  la  being  done,  he  cannot,  after  the 
work  ie  completed  and  accepted  by  the  dtj  as  haying  been  done  according 
to  the  contract,  enjoin  the  collection  of  the  entire  aeeeaemente  made  for  each 
improvement,  on  the  ground  that  the  materiale  oaed  and  the  work  done  were 
not  etrictl J  in  accordance  with  the  contract ;  in  each  caee,  a  complaint  for 
an  ii^nnction  must  ehow  a  tender,  by  the  propertj  owner  to  the  contractor^ 
of  the  Talne  of  the  improvement. 

This  was  a  oomplaiiit  by  the  appellee  against  the  appellant,  to 
enjoin  the  sale  of  sundry  lots  in  the  dty  of  Eyansrillei  for  the  pay- 
ment of  assessments  made  by  the  oity  authorities  for  street  improYe- 
ments.  The  defendant  filed  a  demurrer  to  the  oomplaint,  which 
was  oyerruled,  and  this  appeal  taken. 

The  court,  in  the  opinion,  gave  a  long  statement  of  the  pkading^ 
not  necessary  for  us  to  report 

IgUkari  A  Denty^  for  appellant 
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PuviT,  0.  J.  The  real  question  for  ii8  to  determine  in  tiiie  ease 
11^  can  a  property  owner  in  a  city  see  a  contraotor  go  on  and  make 
improyements  in  front  of  his  property,  under  a  contract  with  the 
dty,  making  no  objection  while  the  work  is  being  done,  and  after 
the  work  is  done  and  accepted  by  the  city  as  haying  been  done 
according  to  the  contract,  enjoin  the  collection  of  the  proper 
expenses  of  snoh  improyement,  by  alleging  that  the  materials  used 
and  the  work  done  were  not  strictly  in  accordance  with  the  contract  P 
We  think  he  cannot  The  first  rule  of  equity  is,  '*  that  he  who 
Beeka  equity  must  do  equity;''  and  he  who  was  benefited  by  the 
work  ohould  haye  tendered  the  yalue  of  the  improyement  to  the 
contractor  before  he  brought  a  suit  to  enjoin  the  payment  of  the 
whole  expense  of  the  work.  There  is  no  equity  in  the  complaint^ 
and  no  right  is  shown  to  haye  an  injunction.  Oox  y.  Olift,  2  N.  Y. 
118 ;  7%s  Mayor,  etc^  y.  MMorole,  26  Wend.  182 ;  Ward  y«  Dewoy, 
U  N.  Y.  519;  Heywood  y.  The  OUy  of  Buffalo,  14  id.  584;  7%$ 
Board  of  OomW$,  etc^  y.  SUvors,  22  Ind.  491 ;  HOUnkamp  y.  Tho 
OUy  of  Lafayotto,  80  id.  192;  MotM  y.  The  OUy  of  Detroit,  18 
MidL  495. 

The  demurrer  to  the  complaint,  for  want  of  sufficient  iJMts  to 
constitute  a  cause  of  action,  ought  to  haie  been  suatained. 

Judgment  xeyersed,  at  the  costs  of  the  appellee;  cause  remanded 
tot  flurther  proceedings  not  inconsistent  with  this  opinion. 


BveuBH  T.  Shook,  appellant 

(UlaA,tUL) 

viivwafdMM).   oeeKfa  ^^  cewtty  ^MiiiiiMiiMMfv*    txtuuMTy  simi  MMi^MisiMNy 

pawn.    Ir^tmeUon. 

The  board  of  eommiaoUmen  of  a  oonntjr,  In  ponnanoe  of  ea  aot  of  the  legis* 
Ittore,  ordered  that  bondB  of  their  oonntjr  be  lesaed  for  a  loan  to  raise  fundi 
lor  baOding  eoontj  boildingB.  In  an  action  for  a  perpetual  injonctloii 
against  snoh  acts,  hM,  1.  That  the  board  of  commisaionerB  was  a  court  of 
inferior  and  limited  jariodiedon.  2.  Tliat  where  Btatutory  powers  are  con- 
ferred on  snoh  a  tribunal,  and  a  mode  of  executing  such  powers  is  prescribed, 
die  mode  prescribed  must  be  strictlj  pursued  or  the  acts  of  such  court  will 
be  cerwn  nonjttdies  and  vdd.    3.  That  where  such  court  has  been  intrusted 
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with  the  exeroiae  of  diaentionary  powen,  no  oonrt  pofiOMM  the  powvr 
to  interfere  with  or  control  each  dieeretSon,  if  the  eete  done  Me  within  the 
power  conferred,  end  heve  been  performed  in  good  faith. 

AonoK  for  a  perpetual  injunction.  The  fftotf  are  stated  in  th* 
opinion. 

L.  Barbour  and  (7.  P.  JaeohSy  for  appellanti. 

H.  C.  Ifeweomby  F.  L.  MUekett  sjii  W.  A.  Edeham,  for  appellees. 

BuBKiBKy  J.  The  aole  purpose  of  this  proceeding  was  to  enjoin 
the  board  of  oommissioners  of  Marion  county  from  issuing  the 
bonds  of  the  county  for  the  sum  of  $400,000,  and  putting  them  on 
the  market,  to  raise  money  to  bnUd  a  new  court-house,  and  to  com- 
plete the  building  of  an  asylum  for  the  poor,  already  in  progress  of 
erection. 

The  complaint  alleges  that  the  board  of  commissioners  of  Marion 
county,  on  the  8ih  day  of  July,  1870,  made  and  caused  to  be  entered 
of  record  the  following  preamble  and  order : 

'^  Whereas  the  court-house  of  the  county  of  Marion  haying  become 
untenable  through  decay,  has  been  remoTed ;  and 

^*  Whereas  flie  county  of  Marion  is  now  sbout  to  begin  the  con- 
struction of  a  new  court-house  upon  tiie  square  occupied  and  used 
for  such  purpose ;  and 

^^  Whereas  the  county  is  now  engaged  in  the  construction  of  an 
asylum  for  the  poor  upon  land  belonging  to  the  county,  and  the 
same  is  not  yet  completed ;  and 

^'  Whereas  funds  aire  needed  to  construct  said  court-house,  and  to* 
complete  said  asylum  for  the  poor;  and 

^^  Whereas  the  revenues  of  the  county  afforded  by  reasonable  tax- 
ation are  insufficient  to  accomplish  these  objects;  and 

'^  Whereas  it  is  believed  that  a  loan  of  the  ftmds  can  be  eilbcted 
upon  satisfactory  terms,  by  the  sale  and  negotiation  of  the  bonds  of 
the  county,  of  the  character  hereinafter  provided  for;  it  is  these- 
fore 

'^  Ordered^  by  the  board  of  commissioners  of  Marion  county,  In- 
diana, that  bonds  of  the  county  be  issued  for  a  loan  to  rsise  the 
funds  for  the  building  purposes  before  mentioned,  in  the  sum  of 
$400,000,  being  an  amount  not  exceeding  one  per  centum  of  the 
assessed  valuation  of  the  real  and  personal  property  in  the  county^ 
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150,000  of  tlie  same  being  for  the  oompletion  of  the  aqrlun  for  the 
poor,  and  $350,000  for  the  conBtmction  of  a  oonrtohonae  for  county 
pnrpoeeB. 

**  The  said  bonds  shaU  be  iBsaed  in  dencHninations  of  not  leet 
than  1500  each,  and  shall  bear  interest,  payable  semi^annoally  on 
tt&e  first  days  of  August  and  February  in  each  year,  at  the  rate  of 
ten  per  cent  per  annum. 

**  The  principal  and  interest  of  said  bonds  shall  be  payable,  with* 
out  relief  from  yaluation  or  appraisement  laws,  at  ■,  in  tiie  city 

of  Indianapolis. 

"  The  principal  shall  be  payable  on  the  first  day  of  August,  1885, 
but  the  same  may  be  redeemed  at  ihe  pleasure  of  Marion  county  at 
any  time  after  the  first  day  of  August,  1877.'' 

The  complaint  further  alleges  that  the  said  board  of  commission- 
ers are,  in  pursuanbe  of  the  said  order,  about  to  issue  the  said  bonds 
and  place  them  on  the  market  for  sale ;  that  the  said  board  of  com- 
missioners will  so  issue  and  sell  such  bonds,  unless  they  are  en- 
joined from  so  doing;  and  that  the  plaintiffs  are  eitixens  and 
tax  payers  of  the  said  county,  and  as  such  haye  a  personal  and 
pecuniary  interest  in  the  making  of -the  said  loan.  The  prayer  of 
the  complaint  was  for  a  perpetual  injunction  and  general  relief 

The  appellants  demurred  to  the  complaint  for  the  following  rea- 
sons: first,  the  court  has  no  jurisdiction  of  the  subject  of  the 
action ;  second,  the  plaintiffs  haye  no  legal  capacity  to  sue ;  thirds 
there  is  a  defect  of  parties  plaintiffs;  fourth,  want  of  sufficient 
UalM.    The  demurrer  was  oyerruled,  and  exception  was  taken. 

The  judge,  sitting  in  chambers,  granted  an  injunction,  from 
which  order  the  appellants  appealed  to  this  court  The  errors 
assigned  are  two:  fbrst,  the  court  erred  in  oyerruling  the  demurrer; 
second,  the  court  erred  in  granting  an  injunction. 

The  api)ellees  alleged  in  their  complaint,  and  hate  urged  in  argu* 
ment  in  this  court,  four  reasons  why  the  action  of  the  board  of 
eommissioners  was  illegal,  and  ought  to  be  enjoined. 

The  first  is,  that  the  interest  on  the  bonds  proposed  to  be  issued 
is  made  payable  semi-annually,  when  by  the  law  the  interest  must 
be  made  jmyable  annually. 

The  second  is,  that  the  statute  prescribes  the  maximum  rate  of 
interest  to  be  paid  o^  county  bonds  at  ten  per  cent  per  annum,  and 
when  the  interest  is  paid  eyery  six  months  it,  in  effect,  exceeds  the 
rate  of  interest  fixed  by  law,  and  makes  it  usurious. 
Vol.  Vn.  — 28 
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The  third  ia,  that  by  the  order  of  the  board  of  commissionerBy 
the  bonds  are  to  be  payable  on  the  first  day  of  August,  1885,  bat 
the  same  may  be  redeemed  at  the  pleasure  of  Marion  oounty  at  any 
tima  after  the  first  day  of  August,  1877,  when  the  law  requires  that 
they  shall  be  payable  in  ten  years. 

The  fourth  is,  that  the  commissioners  are  only  authorized  to  bor- 
row money  for  the  purposes  named  in  the  order,  when  the  revenues 
afforded  by  reasonable  taxation  are  insufficient  to  raise  the  money 
required;  and  it  is  averred  that  the  revenues  that  would  be  afforded 
by  reasonable  taxation  would  be  amply  sufficient  to  raise  all  the 
ftiuds  required. 

The  appellants'  demurrer  admits  the  truth  of  the  matters  alleged 
in  the  complaint,  but  denies  that  the  appellees  are,  under  the  law, 
entitled  to  the  relief  prayed  for.  The  parties  have  submitted  very 
elaborate  and  able  arguments.  The  appellants  insist  that  the 
Murt  possessed  no  jurisdiction  of  the  subjeot«matter,  and  had  no 
power  or  authority  to  enjoin  them  in  the  premises.  It  is  main- 
tained with  great  earnestness  that  *^  the  members  of  the  board  are 
the  ultimate  and  exclusive  judges,  while  the  matter  is  pending  be- 
fore them,  of  the  necessity  and  propriety  of  the  loan,  its  amount, 
the  manner  and  time  of  making  it,  and  to  provide  the  means  of 
payment;  and  that,  in  the  absence  of  allegations  of  firaud  and  cor- 
ruption, a  court  of  chancery  possesses  no  power  to  review  or 
enjoin  their  proceedings.^'  We  cannot  give  our  assent  to  this  broad 
and  unqualified  proposition.  The  board  of  commissioners  is  a 
court  of  inferior  and  limited  jurisdiction,  and  it  is  well  settled, 
both  on  principle  and  by  authority,  that  where  statutory  powers 
are  conferred  on  such  a  tribunal,  and  a  mode  of  executing  those 
powers  is  prescribed,  the  course  pointed  out  must  be  strictly  pur- 
sued or  the  acts  of  such  court  will  be  coram  non  judice  and  void. 
When  such  a  court  has  been  intrusted  with  the  exercise  of  discre- 
tionary powers,  and  the  acts  done  are  within  the  power  conferred^ 
and  have  been  performed  in  good  faith,  then  no  court  possesses  the 
power  to  interfere  with  or  control  such  discretion. 

Adams,  in  his  work  on  equity,  states  the  rule  thus :  '^  The  same 
principles  are  equally  applicable  to  all  other  persons  who  have  been 
authorized  by  the  legislature  to  do  specified  acts,  which,  without 
such  authority,  they  would  be  incompetent  to  do.  So  long  as  th«y 
are  acting  within  their  prescribed  limits,  the  court  of  chancery  has 
no  control ;  but  if  they  exceed  those  limits — if  they  are  assuming  to 
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4o  that  which  the  legislature  has  not  said  they  may  do — then,  in  so 
fuc  as  the  excess  is  concernedy  they  have  no  authority ;  and,  if  their 
acts  be  of  a  nature  to  warrant  an  injunction,  it  will  be  granted 
against  them/^    Adams'  Equity^  212. 

In  the  case  of  HartweU  v.  Armstrong,  19  Barb.  166,  which  was 
a  proceeding  to  enjoin  commissioners  appointed  by  the  legislature 
to  drain  swamp  lands,  the  court  says:  ^  Even  if  they  err  in  judg- 
ment, a  court  would  hardly  be  justified  in  interfering  by  the  summary 
process  of  injunction  to  restrain  their  proceedings.  Unless  the 
•defendants  are'Tiolating  the  plain  and  manifest  inUrU  and  objeci  of 
ihe  statute  under  which  they  are  acting,  or  are  proceeding  in  bad 
Mth,  the  court  should  not  interpose  its  authority  to  suspend  the 
work.*' 

Spskceb,  J.,  in  Lawion  t.  CommWt  of  Cambridge,  2  Oaines,  179, 
observes:  '*  The  necessity  of  a  superintending  power,  to  restrain  and 
correct  partialities  and  irregularities  which  may  be  committed  by 
inferior  officers,  is  so  obvious  and  indispensable,  that  the  court  ought 
by  no  means  to  deny  themselves  a  jurisdiction  of  such  salutary 
influence." 

In  the  case  of  Burnet  v.  The  CorporeUion  of  Cincinnati,  3  Ohio, 
73,  the  supreme  court  say :  '^  The  bill  in  this  case  represents  that 
tinder  a  proceeding  altogether  illegal  and  void,  but  nevertheless 
under  legal  color,  the  defendants  are  about  to  sell  a  part  of  the  real 
-estate  of  the  complainant,  and  prays  the  interference  of  the  court, 
in  the  exercise  of  its  chancery  powers,  to  restrain  them  by  injunc- 
tion. The  demurrer,  and  the  argument  in  support  of  it,  admit  the 
truth  of  the  aUegations,  and  deny  that  this  court  can  aid  the  party. 
If  this  be  a  tenable  position,  it  results  that  public  officers,  having 
authority  to  operate  upon  the  property  of  their  fellow-citiasens,  must 
be  permitted  to  proceed,  however  illegal,  unjust  or  oppressive  their 
'Conduct  may  be.  It  follows,  too,  that  the  property  of  the  citizen 
may  be  exposed  to  sale  under  circumstances  that  render  it  impossible 
for  the  parties  to  know  whether  a  title  can  pass  or  not,  thus  involv- 
ing great  hazard  to  all  concerned,  and  perplexing  the  titles  to  real 
estate,  for  no  beneficial  purpose  to  any  person  whatever.  If  such 
be  the  rule  of  the  law,  we  must  so  administer  it  But  nothing  short 
•of  a  series  of  repeated  adjudications  would  be  sufficient  to  demon* 
ftrate  that  the  law  is  so  settled."  The  court,  after  a  careful  exami« 
nation  of  the  adjudicated  cases,  sustained  the  injunction. 

The  attorneys  for  the  appellants  have  pressed  upon  our  considera- 
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tion  the  oaae  of  Haight  t.  Day^  1  Johns.  Oh.  18,  where  the  chaaoellor 
says  that  '^  where  the  statute  gives  to  oommissioiiers  a  discretion  ii^ 
tk  partictilar  oase^  and  for  a  special  purpose^  I  doubt  eioeedinglj 
whether  a  mistake  of  judgment  in  that  case  can  be  connoted,"  etc. 
This  case  is  not  in  conflict  with  the  current  of  authorities,  when 
the  point  on  which  the  case  is  decided  is  properly  understood.  The 
chancellor^ in  a  subsequent  part  of  the  opinion,  says:  ''Here  the 
legislature  selected  the  trustees  by  name,  for  a  special  purpose,  and 
no  other,  and  confided  to  them  to  act,  in  the  given  case,  as  thej 
should  judge  dUcreei  and  proper;  and  after  the  act  was  performed,, 
they  were  to  become  funcH  officii.  These  words,  ''  as  they  should 
judge  discreet  and  proper,''  gave  an  undefined  discretion,  and  would 
be  utterly  senseless  upon  the  construction  that  the  apportionment 
was  intended  to  be,  to  each  subscriber,  in  a  raiio  to  the  amount  of 
the  subscription.  That  would  have  been  a  plain  mathematical  rule,, 
without  the  exercise  of  any  discretion ;  and  if  that  had  been  the 
meaning  of  the  law,  it  would  undoubtedly  have  said  so.'' 

The  above  case  was  decided  on  the  principle  that  the  duties  of 
the  commissioners  were  not  defined  or  prescribed  by  the  law«  and 
that  the  legislature  had  conferred  upon  them  an  undefined  and 
unconiroUable  discretion. 

The  same  learned  and  eminent  chancellor,  in  the  subsequent  oaae 
of  Belknap  v.  Belknap^  2  Johns.  Oh.  463,  held,  that  "  where  com* 
missioners  appointed  under  the  authority  of  the  act  of  the  legiala* 
ture  to  drain  a  swamp  exceed  their  authority^  to  ,the  injury  of  tha 
plaintiff,  a  perpetual  injunction  will  be  granted,  although  there  haa 
been  no  trial,  the  plaintiff's  title  to  the  land  being  undisputed." 

The  oases  of  Jlooere  v.  Smedley^  6  Johns.  Oh.  ^,  and  of  Magee  t» 
Outler,  43  Barb.  ^9,  are  referred  to  and  rdied  upon  with  great  con* 
fidence  by  the  attorneys  for  the  appellants  as  sustaining  and  sup- 
porting their  position.  We  have  carefully  examined  these  caaos» 
and  find  that  the  Injunctions  were  refused  upon  the  sole  ground 
that,  by  the  statutes  of  New  York,  the  court  of  chancery  had  no 
jurisdiction,  for  the  reason  that  the  supreme  court  had  the  sole  and 
exclusive  jurisdiction,  and  that  the  remedy  was  by  certiorari,  and 
not  by  injunction.  The  same  doctrine  has  been  repeatedly  asserted 
since  in  Wigginy.  T%e  Mayor  of  New  York,  9  Paige,  16 ;  Van  Doren 
V.  7%a  Mayor,  etc.,  id.  388 ;  Heywood  v.  The  Cfity  of  Buffalo,  14  N. 
T.  534 ;  and  in  Susquehanna  Bank  v.  2%0  Supervisors  of  Broome 
Ok.,  25  id.  812. 
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Hilliard  on  injunction,  p.  5il,  says :  ^*  In  New  York,  the  writ  of 
injunction,  as  a  provisional  remedy,  is  abolished  by  the  code  of  pfrh 
€edure,  and  an  injunction  by  order  substituted.''  In  New  York  the 
old  remedy  was  mainly  by  certiorari  in  the  supreme  court,  and  now 
the  writ  of  injunction  is  abolished,  and  the  proceeding  is  by  order. 
This  peculiarity  in  the  laws  and  practice  in  New  York  wOl  explain 
the  apparent  conflict  between  the  decisions  in  that  and  other  States 
as  to  the  jurisdiction  and  power  of  courts  of  chancery. 

But  we  are  not  without  authorities  in  this  State  on  the  question 
under  discussion.  It  has  been  repeatedly  held  that  **  if  illegal  taxes 
4tfe  assessed  and  threatened  to  be  collected,  the  appropriate  remedy 
to  restrain  their  collection  is  by  injunction."  Oreencasth  Township 
T.  Bhick^  5  Ind.  557 ;  Tlho  Oity  of  Lafayette  y.  Jenners^  10  Ind.  70 ; 
The  Toledo  di  Wabash  R.  R.  Co.  y.  The  Oity  of  Lafayette,  22  id. 
M2 ;  Oofftnan  y.  Keightley,  24  id.  509 ;  The  Board  of  CkmWe  of 
Miami  Co.  y.  BearsSy  25  id.  110 ;  The  Board  of  ComWe  of  Harrison 
€o.  Y.  McCarty,  27  id.  475. 

The  case  of  Oreen,  Treasurer,  etc,  y.  Beeson,  31  Ind.  7,  was  a 
proceeding  to  enjoin  the  collection  of  taxes  assessed  against  the 
plaintiffs  for  the  construction  of  a  turnpike  under  the  act  of  March 
6, 1865.  The  act  of  1865  provided  that  no  road  constructed  under 
that  act  should  be  less  than  five  miles  in  length.  The  board  of 
commissioners  had  consolidated  two  roads ;  one  of  the  roads  oonsoli* 
dated  was  one  mile  long,  and  was  already  completed,  and  the  other 
was  uncompleted  and  was  four  miles  in  length.  The  taxes  were 
assessed  to  build  the  uncompleted  road.  Frazer,  J.,  speaking  for 
the  court,  says:  ''But  it  is  urged  that  the  board  of  commissioners 
having  permitted  the  organization  of  the  turnpike  company,  the 
matter  is  no  longer  open  to  inquiry.  This  position  is  untenable. 
The  commissioners  were  in  the  exercise  of  a  special  statutory  power ; 
they  cannot  exercise  it  in  disregard  of  the  statute  which  confers  it, 
and  especially  where  that  statute  expressly  forbids  them  to  do  so, 
and  any  attempt  of  the  kind  is  merely  a  nullity,  binding  nobody. 
A  judicial  proceeding  where  parties  have  a  right  and  opportunity 
to  be  heard  is  very  different;  and  in  such  a  case  a  judgment  which 
the  tribunal  has  jurisdiction  to  render  will  bind,  though  it  be 
erroneous.  But  in  the  case  before  us,  as  stated  in  the  complaint, 
the  commissioners  had  no  jurisdiction  to  authorize  the  corporation. 
The  proceeding  before  them  was  ex  parte;  nobody  was  required  ie 
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be  notifiecL  It  would  be  monstrous  if  action  had  under  such  dr* 
oumstanoes  should  be  held  to  conclude  further  inquiry.'^ 

Baldwib',  J.,  in  the  case  of  Bonaparte  t.  The  Camden  and 
Amboy  R.  R.  Co^  Bald.  205,  says:  ''We  know  of  no  rule  which 
eidudes  firom  this  process  any  person  over  whom  the  court  haa 
jurisdiction,  on  account  of  the  character  or  capacity  in  which  he 
acts,  although  it  is  conferred  upon  him  by  a  law  of  a  State  or  of 
congress.  If  the  law  is  unconstitutional,  it  can  give  no  authority,, 
if  the  power  it  confers  is  abused  or  exceeded,  the  person  who  acta 
by  color  of  law  merely  is  a  trespasser.  *  *  *  It  must  then  be 
taken  as  settled,  that  the  circumstance  of  a  defendant  acting  under 
color  of  law,  or  as  the  agent  of  a  corporation  for  making  a  road,, 
canal  or  other  improvement,  is  not  of  itself  a  good  objection  to  the 
granting  an  iigunction.  The  court  cannot  control  them  in  mere 
matters  of  discretion ;  ihey  must  keep  strictly  mthin  their  powers, 
must  not  deviate  from  the  line  or  route  prescribed,  abuse,  misapply 
or  exceed  their  authority;  when  they  do  so,  a  court  of  equity  wiU 
leave  a  complaining  party  to  resort  to  the  special  tribunal  desig- 
nated by  the  law,  to  decide  on  all  questions  arising  in  its  execution  ; 
but  if  ttiey  act  otherwise,  the  court  will  proceed  in  the  usual  way, 
by  iigunction.'' 

But  it  is  insisted  in  argument  by  appellees  that  the  injunction 
should  have  been  granted  because  the  appellees  had  no  adequate 
remedy  at  law.  This  involves  an  inquiry  into  what  is  an  ample 
remedy  at  law.  There  is  a  recent  decision  of  the  supreme  court  of 
the  TJmted  States  which  is  decisive  of  this  question.  In  the  case 
of  Watson  v.  Sutherland^  5  WalL  74,  which  was  a  proceeding  to 
enjoin  a  marshal  from  selling  a  stock  of  goods  that  had  been  levied 
on  as  the  property  of  Wroth  ft  FuUerton,  and  which  goods  were 
claimed  by  Sutherland,  the  supreme  court  says :  ''  It  is  contended 
that  the  iigunction  should  have  been  reftised,  because  there  was  a 
complete  remedy  at  law.  If  the  remedy  at  law  is  sufficient,  equity 
cannot  give  relief, '  but  it  is  not  enough  that  there  is  a  remedy  at 
law ;  it  must  be  plain  and  adequate,  or  in  other  words,  as  practical 
and  efficient  to  the  ends  of  justice,  and  its  prompt  administration^ 
as  the  remedy  in  equity."  Boyc^s  Exrs.  v.  Orundy,  3  Pet  210i 
How  could  Sutherland  be  compensated  at  law,  for  the  injuriet 
he  would  suffer,  should  the  grievances  of  which  he  complains 
be  consummated?  *  *  *  It  is  well  settied  that  the 
measure  of  damages    (in    an  action  against   the  marshal),  if 


NOVEMBER  TEBM,  1870.  2S3 

J ■  ■■■  ■  • 

Engliah  ▼.  Smook. 

• 

the  property  were  not  sold,  could  not  extend  beyond  the  injury 
done  it,  or,  if  sold,  to  the  value  of  it  when  taken,  with  interest 
firom  the  time  of  taking  down  to  the  triaL  And  this  is  an  equal 
rule,  whether  the  suit  is  against  the  marshal,  or  the  attaching 
creditors,  if  the  proceedings  are  fairly  conducted,  and  there  lias 
lieen  no  abuse  of  authority.  Any  harsher  rule  would  interfere  to 
prevent  the  assertion  of  rights  honestly  entertained,  and  which 
should  be  judiciously  investigated  and  settled.  Legal  compensation 
refers  solely  to  the  injury  done  to  the  property  taken,  and  not  to 
any  collateral  or  consequential  damages  resulting  to  the  owner  by 
trespass.  Loss  of  trade,  destruction  of  credit,  and  failure  of  busi- 
ness prospects  are  collateral  and  consequential  damages,  which  it 
is  claimed  would  result  from  the  trespass,  but  for  which  compensa- 
tion cannot  be  awarded  in  a  trial  at  law.  Commercial  ruin  to 
Sutherland  might,  therefore,  be  the  effect  of  closing  his  store  and 
selling  his  goods,  and  yet  the  common  law  tail  to  reach  the  mis- 
chiefl  To  prevent  a  consequence  like  this,  a  court  of  equity  steps 
in,  arrests  the  proceedings  in  limine,  brings  the  parties  before  it, 
hears  their  allegations  and  prooft,  and  decrees,  either  that  the  pro- 
ceedings shall  be  unrestrained  or  else  perpetually  enjoined.  The 
absence  of  a  plain  and  adequate  remedy  at  law  affords  the  only  test 
of  equity  jurisdiction,  and  the  application  of  this  principle  to  a 
particular  case  must  depend  altogether  upon  the  case,  as  disdoied 
in  the  pleadings.^ 

It  is  quite  clear,  that  the  appellees,  according  to  the  principiea 
enunciated  in  the  above  case,  had  no  adequate  and  complete  remedy 
at  law.  But  it  is  also  contended  that  the  court  should  not  have 
enjoined  the  issue  and  sale  of  the  bonds  for  the  reason  that  the 
appellees  might  have  appealed  from  the  orders  of  the  board  made  in 
reference  to  the  loan  and  assessment  for  the  payment  thereof 

Let  us  examine  this  question  briefly.  This  court,  in  the  case  of 
Orem,  Treasurer ,  v.  Beeean,  eupra,  says :  '^  If  the  corporation  cannot 
lawfully  expend  money  under  its  peculiar  organization,  what  equity 
can  there  be  in  aQowing  it  to  collect  money  P  ^  We  will  transpose 
this  sentence,  so  as  to  make  it  applicable  to  the  case  under  considera* 
tion.  If  the  board  of  commissioners  cannot  lawfully  issue  and  sell 
the  bonds  under  the  order  made,  what  equity  can  there  be  in  allow- 
ing them  to  do  so,  and  then  levy  the  taxes  to  pay  the  interest  and 
principal  of  bonds  that  were  illegally  issued  P  There  would  be  just 
as  much  reason  and  plausibility  in  the  position  that  the  appelleet 
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thonld  permit  the  bonds  to  be  issaed  and  sold,  the  taxes  to  be 
leyied,  and  their  lands  to  be  sold  for  the  non-payment  of  saeh  taxes* 
becaose  they  might  defend  an  action  brought  by  the  purchaser  to 
recover  the  possession  of  the  lands. 

MAB8HA.LLy  0.  J.,  in  Osbom  t.  U.  8.  Bank,  9  Wheat  788,  says  : 
^'But  it  is  the  proTince  of  a  court  of  equity  in  such  cases  to  arrest 
the  injury  and  preyent  the  wrong.  The  remedy  is  more  beneficial 
and  complete  than  the  law  can  give." 

The  supreme  court  of  Ohio,  in  Burnet  y.  The  OarponUian  of 
Oincinnaiif  euproy  says,  ^  When  an  assessment  of  a  tax  is  made,  and 
its  legality  disputed,  the  uncertainty  attendant  upon  the  final  result 
puts  the  estate  upon  which  it  operates  in  imminent  jeopardy.  He  can 
defend  his  possession ;  but  if  title  do  pass  he  is  remediless  altogether. 
A  mode,  therefore,  of  deciding  the  question  before  any  ri<r1it  ia 
affected  is  safest  for  aU  parties.  It  was  upon  this  ground  that  the 
court  entertained  jurisdiction  in  the  case  of  the  Bank  Untied  States 
T.  ShuUzy  from  which,  in  principle,  this  case  is  not  distinguishable.* 

The  case  of  Tosh  y.  Adofne,  TYeaeurer,  10  Oush.  25S,  was  a  pro* 
ceeding  to  enjoin  the  collection  of  certain  taxes  that  had  been  Yoted 
by  Natiok,  and  the  injunction  was  refused  upon  the  ground  that 
the  petitioners  had  been  guilty  of  ^laches  and  unreasonable  delay 
in  the  enforcement  of  their  rights.''  The  court  say:  ''Upon  these 
facts  we  think  it  very  clear  that  the  petitioners  are  not  in  equity 
entitled  to  the  relief  which  they  seek.  .  So  far  as  relates  to  this  Yote 
and  appropriation  by  the  town,  assuming  that  the  purpose  for  which 
the  money  was  appropriated  was  illegal,  because  it  was  one  for 
which  towns  are  not  authorized  to  incur  expenditures  or  raise 
money  (upon  which  question  we  express  no  opinion),  noYertheless, 
the  petitioners  fail  to  make  out  a  case  entitling  them  to  the  interposi- 
tion of  this  court.  It  is  a  well-settled  rule  in  equity,  that  if  a  party 
is  guilty  of  laches,  or  unreasonable  delay  in  the  enforcement  of  his 
rights,  he  thereby  forfeits  his  claim  to  equitable  relief!  This  rule  is 
more  especially  applicable  to  cases,  where  a  party,  being  cognisant 
of  his  rights,  does  not  take  those  steps  to  nsocrt  them  which  are 
open  to  him,  but  lies  by  and  suffers  other  parties  to  inoor  expenses 
and  enter  into  engagements  and  contracts  of  a  budensome  char- 
acter. 2  Story's  Eq.,  §  959,  a  ;  Drewry  on  Injuna  894  The  fitcts  bear- 
ing on  this  part  of  the  case,  as  presented  by  thepetitionen,  bring  it 
Yery  clearly  within  the  operation  of  this  salutary  rule.  The  peti- 
tioners not  only  failed  to  use  due  and  reasonable  diligence  in  assert- 
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ing  their  rights  and  seeking  a  remedy,  but  were  gnilty  of  gross 
laches.  With  a  ftill  knowledge  of  the  rote  of  the  town,  and  the 
proceedings  of  the  committee,  they  permitted  contracts  to  be  made 
and  expenditures  to  be  incurred,  not  only  by  the  committee,  but  by 
third  parties  who 'acted  in  good  faith,  relying  on  the  credit  of  the 
town.  They  took  no  measures  to  enforce  their  rights  until  after  the 
celebration  had  taken  place,  and  innocent  parties  had  come  under 
liabilities  whidi  they  would  not  have  assumed  if  the  petitioners  had 
seasonably  sought  redress  for  the  impending  grieyance.  To  issue 
our  injunction  restraining  the  payment  by  the  town  of  the  bills  thus 
incuned,  would  be  manifestly  most  inequitable." 

These  authorities  demonstrate  that  the  objection  urged  is  intalid. 
It  is  quite  dear  that  the  court  committed  no  error  in  OTerruling  the 
demurrer  to  the  complaint. 

{The  remainder  of  the  opinion  disposes  of  unimportant  matters.] 


Jhanam,  appellant,  y.  Thb  Muvon  ISatioval  Bavk. 

(8IIiid.ffU 
Aff^Moto^— MOMMMdirticm  indanemmU^paifmmU  if  pre  MitUng  Mt 

A  MU  of  ezehaoge  waa  indoned  by  one  person  for  the  aooonunodation  of  another, 
to  enable  the  latter. to  ndae  money,  the  indorser  having  no  interest  in  the 
appUeation  of  the  money.  The  bill  was  used  by  the  party  for  whom  It  was 
indorsed,  in  payment  of  a  pre-existing  debt.  £!sM,that  snch  application  of 
the  bill  constituted  no  defense  to  an  action  brought  upon  the  bill  against 
the  aooommodation  indorser  by  the  party  receiving  it  in  payment,  with  full 
knowledge  of  these  facts. 

A  bill  of  exchange  was  drawn,  accepted  and  indorsed,  with  blanks  for  the 
date,  amount  and  time  it  should  run,  and  in  this  condition  was  delivered  by 
the  drawer  and  acceptor  to  one  to  whom  they  were  indebted,  to  be  used  in 
renewal  of  a  bill  previously  given  by  them  on  account  of  such  indebtedness, 
with  instructions  to  fill  up  the  new  bill  with  the  proper  date,  amount  and 
time  upon  the  maturity  of  the  former  bill.  Beid,  that  the  fact  that  the 
drawer  and  acceptor  were  solvent  when  the  bill  was  drawn,  accepted  and 
Indorsed,  but  were  insolvent  when  the  bill  was  filled  up,  constituted  no 
defense  to  an  action  brought  against  the  accommodation  indorser  by  one 
who  so  received  the  bill  and  filled  up  the  blanks  with  full  knowledge  of  all 
the  facts. 
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Aon ov  on  a  bill  of  exchange.  The  fiaots  are  folly  atatad  in  ilia 
opinion* 

W.  March  and  W.  BrothertaUy  for  appellant 

C.  E.  ShipUy  and  T.  M.  Browne^  for  appellee. 

DowBSY,  J.  This  action  was  broaght  by  the  appellee  against 
one  Oakerson  and  the  appellant,  on  a  bill  of  exchange,  dated  April 
*^4, 1867,  drawn  by  Henry  Jacobs  on  Oakerson  &  Co.,  in  favor  of 
Stephens,  accepted  by  Oakerson  ft  Go,  and  indorsed  by  Stephens 
and  the  appellant.  There  was  a  stipulation  in  the  bill  to  pay  aU 
attorneys'  fees,  and  the  costs  and  charges  for  the  collection  of  the 
bill ;  and  it  is  alleged  that  a  reasonable  attorney's  fee  would  be  t200» 

Oakerson  made  default  After  a  demurrer  to  the  complaint  by 
the  appellant,  which  was  overruled,  an  answer  in  abatement  and  a 
demurrer  thereto,  which  was  sustained,  concerning  none  of  which 
is  there  any  complaint  here,  he  answered  in  five  paragraphs,  to  each 
of  which  tiiere  was  a  demurrer,  which  was  overruled.  The  plaintiff 
replied  in  five  paragraphs.  There  were  demurrers  to  the  third, 
fourth  and  sixth  paragraphs  of  the  reply,  which  were  overruled. 

There  was  a  trial  by  the  court,  and  finding  and  judgment  fc  r  tla» 
pliuntiff  At  the  proper  time  the  defendant  demanded  the  right  to 
open  and  close,  which  was  denied  him. 

There  was  a  motion  for  a  new  trial  for  the  following  resaons: 
first,  the  court  erred  in  permitting  the  entry  from  the  books  of  the 
plaintiff  to  be  read  in  evidence  over  deifendanf  s^.objection ;  second^ 
in  giving  the  opening  and  close  of  the  evidence  and  argument  to 
the  plaintiff;  third,  the  damages  are  excessive :  fourth,  the  finding 
of  the  court  is  contrary  to  the  law  and  evidence. 

This  motion  was  overruled,  and  the  defendant  excepted.  The 
bill  of  exceptions  does  not  set  out  all  the  evidence,  but  does  show 
that  the  defendant,  at  the  proper  time,  demanded  the  open  and 
dose;  that  his  demand  was  refused,  and  the  open  and  close  awarded 
to  the  plaintiff. 

The  defendant,  the  appellant,  now  assigns  for  error:  fiist,  the 
denial  of  the  right  to  open  and  dose ;  second,  overruling  the  motion 
for  a  new  trial ;  third,  overruliug  the  demurrers  to  the  third,  fonrrh 
and  sixth  paragraphs  of  the  reply. 
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The  qnestion  with  reference  to  the  oyerruling  of  the  demurrers  to 
tbe  paragraphs  of  the  reply  was  properly  reserveil  by  exception. 

The  appellant  was  an  accommodation  indorser  of  the  bill  of  ex- 
change on  which  this  action  is  brought,  and  the  answer  and  reply 
present  the  qnestion  whether  it  is  a  good  defense  for  an  accommo- 
dation indorser  to  show  that  he  indorsed  the  bill  to  enable  the 
party  for  whom  he  indorsed  to  raise  money,  and  that,  instead  of 
using  it  for  that  purpose,  he  used  it  in  payment  of  a  pre-existing 
debt,  the  party  receiying  it  and  afterward  suing  on  it  having  notice 
of  that  fact,  but  the  indorser  having  no  interest  in  the  application 
of  the  money. 

In  reason,  there  would  seem  to  be  but  one  answer  to  this  propo* 
dtion,  and  that  is,  that  as  the  party  who  sells  the  bill,  and  who,  in 
this  case,  was  the  party  for  whose  accommodation  it  was  indorsed^ 
on  receipt  of  the  money  would  be  the  absolute  owner  thereof  and 
haye  the  power  to  do  what  he  pleased  therewith,  and  might  use  it 
at  once  to  pay  the  pre-existing  debt,  it  could  make  no  material  dif- 
ference to  the  accommodation  indorser  whether  the  bill  was  trans* 
ferred  for  money  or  in  renewal  of  the  paper  for.  the  previous  in- 
debtedness. There  is  no  allegation  in  the  answer  that  the  party 
negotiating  the  bill  was  to  apply  the  money  to  any  purpose  or 
object,  in  its  application,  to  which  the  indorser  had  any  interest 
whaUtver. 

We  are  referred  by  the  counsel  for  the  appellant  to  2  Parsons  on 
Notes  and  Bills,  27,  where  he  says :  "  If,  however,  the  accommoda- 
tion is  given  for  a  particular  purpose,  and  that  is  known  to  the 
holder  of  the  paper  at  the  time  he  takes  it,  a  misappropriation  of 
the  paper  would  Telease  the  party  giving  the  accommodation  from 
all  responsibility.''  We  have  examined  carefully  the  authorities 
referred  to  by  the  author  in  support  of  this  general  statement, 
and  find  that  they  would' not  justify  its  application  to  this  case. 

Where  there  is  no  limitation  or  restriction  as  to  the  manner  in 
which  an  accommodation  note  or  bill  is  to  be  used,  the  payee  has 
a  right  to  apply  it  to  the  payment  or  security  of  an  antecedent 
debt,  or  to  sustain  his  credit  in  any  other  way.  Ooh  v.  Saulpaugh, 
48  Barb.  104 ;  Sehepp  v.  Carpenter,  49  id.  542. 

The  accommodation  party  must  have  some  interest  in  the  appli- 
cation of  the  money,  otherwise  he  is  not  in  a  condition  to  contend 
successfully  that  there  has  been  a  misapplication  of  it,  or  of  the 
security  on  which  it  was  to  be  raised.     Purehaee  v.  Mattiaon,  0 
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Doer,  87;  De  Zmg  t.  Fjjft^  1  Bobw.  335 ;  Mwre  y.  Wardy  1  Hilton, 
887. 

Another  qnestion  presented  by  the  answer  and  reply  is  this: 
JaoobSy  or  Jacobs  and  Oakerson,  owed  a  debt  to  the  bank,  and  the 
biU  on  which  this  suit  was  brought  was  drawn,  accepted  and 
indorsed,  with  blanks  for  the  date,  amoant  and  time  it  should  run, 
while  Jacobs  and  Oakerson  were  solvent,  and  in  this  condition  was 
left  with  the  bank  to  be  used  in  renewal  of  the  former  paper,  with 
directions  to  the  cashier  of  the  bank,  when  the  former  paper  ma- 
tured, to  fill  up  the  new  bill,  so  deposited  with  the  bank,  with  the 
proper  date,  amount  and  time.  But  before  the  time  arrived  when 
the  new  bill  was  thus  filled  up,  Jacobs  and  Oakerson  had  become 
insolvent,  and  Jacobs  liad  left  the  State.  It  is  alleged  in  the  an- 
swer that  the  bank  knew  of  the  insolvency  of  these  parties,  eta, 
when  the  bill  on  which  this  suit  is  brought  was  filled  up.  This, 
however,  is  denied  by  the  bank.  We  do  not  think  that  these  facts 
constituted  any  defense.  The  bank  had  acquired  an  interest  in  the 
paper  when  it  was  deposited  with  her  to  be  used  in  renewal  of  the 
former  paper,  which  could  not  be  affected  by  the  subsequent  insol- 
vency of  Jacobs  and  Oakerson. 

It  is  objected  to  the  fourth  paragraph  of  the  reply  that  it  departs 
from  the  complaint.  But  we  think  the  position  cannot  be  main- 
tained. It  proceeds  upon  the  supposition  that  the  defendant  had 
been  discharged  from  liability  on  the  bill,  and  that  it  was  at- 
tempted to  make  him  liable  by  matter  occurring  afterward.  But 
as  we  have  seen  that  he  was  not  discharged  by  reason  of  any  thing 
which  had  occurred,  the  objection  will  not  hold  good. 

[After  disposing  of  a  point  of  practice.] 

The  judgment  is  affirmed. 

Hon.— In  SmaXL  t.  AiittJk,  1  Dento,  668«  It  was  held  that  one  who  purohasM  aooom- 
modatlon  paper,  with  knowledge  that  the  terms  and  conditions  on  which  the  aooom- 
modatlon  was  given  have  been  violated,  is  not  a  hima  ^Ide  holder  against  the  party 
who  lent  his  name  for  accommodation.  But  where  It  does  not  appear  that  the 
aooommodatlon  party  had  an}  Interest  In  the  manner  In  which  his  paper  was  to  be 
a|>plled.  It  Is  Immaterial  that  it  was  not  used  according  to  agreement.  Mohawk  Bank 
¥•  Corey,  1  Hill,  613.  Bo  where  the  note  has  accomplished  the  substantial  purpose  for 
which  It  was  designed.  Wardai  v.  lUnotHL,  9  Wend.  170.  The  accommodation  Indorset 
oannot  maintain  the  defense  that  the  note  was  misapplied  by  the  maker,  without 
■howing  that  the  plaintiff  had  knowledge  of  the  misapplication.  StodOard  ▼.  KUnJt*all 
•  aiBh.tf0;BoydT.Oumfiiin0i,17N.T.]Ol;  SteOHismerT.Jtfyer, 88 Barb. Sift;  Jkutk^H 
Wew  For*  t.  Vanderhoni,  8S  N.  T.  568.— Bbp. 
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SniTOiri  appellant^  y.  Thb  Steamboat  B.  &  Bobbbis^  oUm 

NbwEra. 

(ailncLitt.) 
JfurUdie^ian,    PtoeeMng9  in  rem  agaitui  veiseli  for  equipmenttm 

A.  eteamboat  was  baUt  in  a  port  in  this  State,  and  her  engines  and  boilen  wen 
there  famifihed  and  pat  in.  EM,  that  a  proceeding  by  attachment  to  enforce 
a  llen»  under  the  statnte  of  the  State,  against  said  steamboat  for  the  priee 
of  the  engines  and  boilers,  is  within  the  Jurisdiction  of  the  State  ooiirti» 
and  is  not  an  infringement  npon  the  admiralty  Jorisdiction  of  the  eoarts  of 
the  United  States.    (8te  naU,p.  283.) 

AcnoK  in  rem  to  enforce  a  lien^  under  the  statute  of  the  State, 
against  a  steamboat,  for  the  price  of  her  engines  and  boilen. 

The  facts  are  stated  in  the  opinion. 

M.  0.  Kerr  and  TT.  F.  Hisey,  for  appellants. 

A.  Dawling,  for  appellee. 

DowmsYy  J.  This  was  a  proceeding  by  attachment  to  enfbrce  a 
ben,  nnder  the  statute  of  the.  State,  against  a  steamboat,  for  the 
price  of  the  engines  and  boilers.  The  boat  was  built  at  New  Albany, 
in  this  State,  and  the  engines  and  boilers  were  there  furnished  and 
pat  in  the  boat  The  machinery  named  was  made  and  furnished 
under  a  written  contract,  which  is  set  out  in  the  complaint  After 
its  delivery  a  note  for  one-half  of  the  price  was  executed  by  the 
master  for  the  boat  and  owners,  at  four  months,  which  is  also  set 
out  in  the  complaint  This  note  was  indorsed  by  the  payees  to  the 
plaintiffs,  and,  in  connection  with  the  other  matters  alleged,  consti- 
tutes their  cause  of  action.  The  contract  for  the  engines  and  boilers 
is  dated  the  25th  day  of  June,  1860,  and  the  note  bears  date  the 
19th  day  of  NoTember,  1860. 

The  sheriff,  by  virtue  of  the  attachment,  seized  the  boat,  her 
machinery,  tackle,  furniture,  and  other  appendages.  The  boat  had 
dianged  her  name  between  the  time  of  furnishing  the  machinery 
tnd  the  time  of  her  seizure,  and  hence  the  use  of  an  alias  in  her 
designation.     It  does  not  appear  that  her  ownership  had  changed. 
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Tliere  was  a  motion  to  quash  the  attachment,  for  the  reasons 
first,  the  conrthasno  jorisdiotion  of  said  canse;  second,  because 
the  writ  of  attachment  was  improvidently  issued,  no  sufficient  affi- 
davit being  on  file ;  third,  because  the  affidavit  on  which  the  attach* 
iiient  issued  is  irregular  and  insufficient  in  substance  and  form ; 
fourth,  because  the  affidavit  does  not  state  facts  sufficient  to  authorize 
the  issuing  of  the  writ.  This  motion  was  sustained  by  the  circuit 
court,  the  writ  quashed,  and  final  judgment  rendered  for  the 
defendant.    The  question  is  reserved  by  bill  of  exceptions. 

In  the  case  of  Ballard  v.  WiUshirey  28  Ind.  341,  this  court  seems 
unnecessarily  to  have  conceded  a  general  want  of  jurisdiction  in 
the  State  courts  in  cases  provided  for  by  the  State  law.  The  case 
proceeded  upon  the  supposition  that  the  supreme  court  of  the 
United  States  had  held  that  the  jurisdiction  of  the  district  courts 
of  the  United  States  extended  to  cases  where  the  maritime  law  gave 
no  lien,  as  well  as  to  cases  where  it  did ;  in  other  words,  that  our 
statute  gave  the  lien  in  no  cases  except  in  those  which  were  admi- 
ralty cases,  properly  so  called,  and  that  therefore  the  case  of  I%$ 
Eifie  V.  Trevor y  referred  to  in  the  opinion  in  that  case,  had  swept 
away  the  whole  course  of  State  legislation  and  judicial  decision  on 
the  subject. 

The  case  of  The  Hine  v.  Trevor,  4  Wall.  555,  was  a  case  based  upon 
a  marine  tort  It  was  a  case  where  the  boat  was  seized  under  the 
laws  of  the  State  of  Iowa,  for  injuries  resulting  from  a  collision 
with  another  boat,  and  was  therefore  a  clear  case  of  admirall^ 
jurisdiction. 

So  the  case  in  this  court  of  Ballard  y.  WiUshirey  supra,  was  clearly 
a  case  of  that  kind,  for  though  the  fact  does  not  appear  in  the 
opinion,  an  examination  of  the  files  shows  that  it  was  based  on  the 
violation  of  a  contract  of  affreightment,  which  is  the  subject  of 
admiralty  jurisdiction.  2  Parsons'  Maritime  Law,  565,  and  authori- 
ties cited. 

In  the  case  of  Ibrd  v.  Fuget,  29  Ind.  52,  which  was  a  suit  on  the 
bond  given  to  release  the  boat^  this  court  seems  to  have  been  gov- 
erned by  the  same  opinion  that  controlled  it  in  the  case  in  28  Ind. ; 
but  in  Wyatt  v.  Stuckley,  29  Ind.  279,  this  court  held,  that  as  there 
is  no  maritime  lien  for  building,  fitting  out  and  constructing  a 
steamboat,  the  statute  of  the  State  giving  such  a  lien,  and  author^ 
izing  a  proceeding  in  rem  to  enforce  it,  was  not  in  violation  of  the 
constitution  of  the  United  States;    that  it  did  not  follow  that 
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.beoanae  the  statute  gave  a  lien,  and  anthorized  a  proceeding  in  rem 
to  enforoe  it,  the  snit  must  be  an  admiralty. 

It  cannot  be  a  question  with  the  courts  of  the  United  States  as  to 
ihefarm  of  remedy  which  the  States  shall  provide  to  enforoe  rights 
which  are  given  by  the  States,  and  to  which  the  jurisdictiou  of 
those  courts  does  not  extend.  So  far  as  the  statute  of  the  State 
attempts  to  give  jurisdiction  to  the  State  courts  over  those  mari- 
time contracts  and  torts  which  are  properly  and  exclusively  cogniz- 
able in  the  Federal  courts,  it  must  be  conceded  to  be  inoperative. 
But,  aside  from  these,  there  are  rights  conferred  by  the  statute  of 
the  State,  and  a  remedy  therefor  given,  which  in  no  respect  trench 
upon  or  conflict  with  such  maritime  causes  of  action,  or  the  juris- 
diction of  the  United  States  courts  to  enforce  them.  We  think 
this  position  is  sustained  by  the  decisions  of  the  supreme  court  of 
the  United  States  as  they  now  stand.  The  Belfast,  7  WalL  624; 
Steamer  St.  Lawrence,  1  Black,  522. 

At  all  events,  we  are  satisfied  with  the  position  of  this  ooiirt,  as 
announced  in  the  case  in  29  Ind.  279.  Applying  the  rule  there 
expressed  to  the  case  at  bar,  we  must  hold  that  the  circuit  court 
had  jurisdiction  to  enforce  the  lien  by  attachment  under  the  State 
law,  and  so  far  as  this  point  is  concerned,  should  hare  overruled 
the  motion  to  quash  the  attachment 

We  are  informed  by  counsel  for  appellants,  for  we  are  not  favored 
with  a  brief  in  behalf  of  appeUee,  that  other  objections  were  made  in 
the  circuit  court  to  the  proceeding. 

The  note  says,  the  **  T.  W.  Roberts  and  owners  promise  to  pay.^ 
The  complaint,  etc,  are  against  the  ^'B.  B.  Boberts,  alias  The  New 
Era."  The  identity  of  the  boat  attached  with  that  for  which  the 
engines  and  boilers  were  furnished  is  matter  of  evidence.  Perhaps 
if  there  was  a  misnomer,  it  should  have  been  pleaded  in  abatement^ 
and  might  not  be  made  a  ground  for  dismissing  the  proceeding. 
There  is  no  question  that  the  present  name  of  the  boat  is  correctly 
given.  This  variance,  if  the  right  boat  has  been  attached,  may  no 
doubt  be  amended. 

It  was  also  objected  that  there  was  no  sufficient  averment  that 
the  debt  was  due.  There  is  nothing  in  this  objection.  It  is  aUeged 
that  the  note  was  executed  at  four  months,  for  the  debt,  and  it 
shows  upon  its  face  that  fact,  and  that  it  was  due ;  and  the  com- 
plaint alleges  that  the  amount  was  demanded  of  the  master  of  the 
boat,  and  that  he  refused  to  pay  it    This  is  sufficient  on  this  point 
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The  other  points  mentioned  and  diflcnBsed  by  the  appellanti  will 
more  properly  oome  up  on  demurrer  to  the  oomphunt^  in  the  sab- 
sequent  pleadings  or  on  the  trial  of  the  cause. 

The  judgment  of  ttie  drouit  oourt»  quashing  the  attachment  and 
dismissing  the  oanse^  is  reyened,  and  the  cause  remanded;  costs  to 
the  appellants. 
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(1Slta.«B.) 
MamdmMU  ie  compel  caneaei  of  eleeUem  reemme. 

boud  of  euiTMsexB  of  general  eleetions  in  Florida  met  to  perf oim  the 
dvtleB  of  their  office  on  the  day  appointed  by  law,  bat  were  restoalned  from 
Mling  bj  an  injunction.  Retoma  from  all  tlie  ooontiea  had  not  at  that  time 
been  reeeiTed.  The  board  again  met  porsnant  to  adjournment,  and  pro- 
eeeded  to  certify  and  declare  the  result  of  the  election,  as  the  same  appeared 
from  the  returns  reeeiTed  at  the  time  of  their  first  meeting,  notwithstanding 
that  returns  from  aU  the  counties  had  been  reeeiTed  before  the  completion 
of  the  canTass.  The  board  then  adjourned  dne  die.  EM,  that  the  supreme 
court  has  power  .to  issue  a  writ  of  mandamus  requiring  the  board  to  re> 
■assmble  and  make  a  complete  cauTass  of  all  the  retdms  in  their  possession- 

Mavdamus.    Motion  to  qnaah  altematiTe  writ    The  facts  are 
•efc  forth  in  the  opinion. 

JL  B.  ffiUon,  for  relator,  contended  that  the  canyaas  wae  a  nullity, 
being  in  contempt  of  an  injunction  of  a  competent  court 
7  Iowa,  186 ;  Hilliard  on  Inj.  164;  1  Swam.  (Tenn.)  1.  The  board 
can  still  legidly  re-aeaemble  and  canvass  the  returns.  8  Hill,  47 ;  7 
Wend.  48 ;  2  Tex.  224 ;  11  Am.  Law  Beg.  409 ;  20  Pick.  484 ;  29 
111.  418 ;  7  Iowa,  186 ;  27  IlL  242.  It  is  not  too  late  to  proceed  bj 
Vol.  Vn.  — 30 
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maiidAmn&  8  Kan.  88.  That  the  position  taken  by  the  respondent^ 
that  the  secretary  of  State  does  not  issue  his  certificate  of  election 
as  one  of  the  bourd  of  canvassers,  but  in  his  proper  official  capacity, 
and  that  it  has  never  become  his  duty  to  issne  such  certificate  to 
the  relator,  is  answered  by  People  t.  Hittiard,  29  111.  413 :  see  also 
7  Iowa.  390. 

0 

S.  J.  DouglaSf  for  relator,  contended  that  the  rule  of  conscnic- 
tion  which  holds  that  statutes  directing  the  mode  of  proceeding  by 
public  officers  are  directory,  and  that  a  strict  compliance  therewith 
is  not  essential  unless  so  declared  in  the  statute,  should  be  strictly 
applied  to  inspector  of  election.  People  v.  Cook,  14  Barb.  290; 
Holland  v.  Osgood,  8  Vt  280 ;  Pond  v.  Negusy  3  Mass.  230 ;  The 
People  T.  Allen,  6  Wend.  486 ;  Ex  parte  Heath  v.  Roome^  3  Hill,  43; 
The  People  v.  Holley,  12  Wend.  481 ;  Jackson  v.  Young,  5  Oowen, 
269 ;  The  MoJiawk  di  Hudson  R.  R.  Co.,  19  Wend.  143 ;  Lex  y. 
Loxdaie,  1  Burr,  447 ;  12  Conn.  243,  253,  255.  That  a  board  of 
canvassers  have  no  power  to  decide  as  to  the  validity  of  returns  or 
votes.  They  act  ministerially  and  not  judicially,  and  have  no  dis- 
cretionary power.  7  Iowa,  186 ;  id.  390 ;  14  Barb.  259 ;  20  Wend.  14 ; 
4  Selden,  67,  89 ;  20  Pick.  485 ;  2  Tex.  223 ;  3  Hill,  43 ;  2  Carter, 
423;  25  Me.  567.  That  this  court  has  power  by  mandamus  to 
compel  the  board  of  canvassers  to  do  their  duty,  and  that  man- 
damus is  the  proper  remedy.    6  Dana's  Abridg.  335 ;  3  Burr.  1265 ; 

3  Hen.  &  Munf.  1 ;  20  Pick.  495 ;  14  Barb.  261 ;  7  Iowa,  199 ;  id.  392 ; 

4  Texas,  405 ;  4  T.  R.  699 ;  5  id.  66 ;  17  HI.  168 ;  6  Texas,  457 ;  2 
Harb.  397 ;  4  Har.  &  McH.  429 ;  15  111.  492 ;  5  Biun.  102. 

J.  B.  C.  Drew,  attorney-general,  for  respondents,  contended  that 
the  court  had  not  the  power  to  grant  the  writ  in  this  case.  Laws 
of  1868,28-30;  12  Barb.  218.  That  under  the  facts  set  up  the 
relator  is  not  entitled  to  the  relief  demanded.  12  Barb.  218 ;  4  Wis. 
797.  The  relator  has  not  pursued  the  proper  remedy.  12  Barb. 
219 ;  3  Johns.  Cases,  78 ;  12  Maine,  304 ;  20  Barb.  302. 

Randall,  0.  J.  An  alternative  writ  of  mandamus  having  been 
iisued  and  served  upon  the  respondents,  requiring  them,  as  a  board 
of  State  canvassers,  to  proceed  to  examine  and  certify  the  result  of 
the  late  special  election  as  it  appeared  by  a  canvass  of  all  the  returns 
from  the  several  counties,  and  to  denlare  the  elector  duly  elected  tc 
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the  office  of  lieutenant-governor  of  this  State^  and  requiring  the 
secretary  of  State  to  record  the  certificate  of  the  canvasserSy  and  to 
issue  to  the  relator  a  certificate  of  his  election  based  upon  the  result 
of  such  canyass,  or  to  show  cause  before  this  court  why  they  should 
not  do  so ;  and  the  respondent  Gamble  haying  answered,  signifying 
his  readiness  to  comply  with  the  mandate  of  said  altematiye  uTit 
whenever  his  co-respondents  should  join  in  so  doing  and  proceed 
with  the  canvass  as  required  by  the  relator ;  and  the  respondents, 
the  secretary  of  State  and  the  attorney-general,  by  Mr.  J.  B.  G. 
Drew,  of  counsel,  now  comes  and  moves  the  court  to  quash  the 
alternative  writ  upon  the  following  grounds : 

1.  That  the  court  has  not  the  power  to  grant  the  writ  in  this 
case. 

2.  That  the  relator  does  not  state  facts  sufficient  to  entitle  him  to 
the  relief  demanded. 

3.  The  relator  has  not  pursued  the  proper  remedy. 

In  support  of  the  first  and  second  grounds  of  the  motion,  it  is 
urged  that  the  respondents  having  met  and  made  a  canvass  of  the 
returns  of  the  election,  which  had  been  received  by  them  on  the  day 
appointed  by  law  for  proceeding  with  the  canvass,  and  declared  and 
certified  the  result  thereof  in  due  form  (although  other  and  further 
returns  of  said  election  were  received  by  them  before  the  final  con- 
clusion by  them,  which  had  not  been  included  in  ascertaining  the 
result  of  the  election),  and  had  adjourned  sine  die,  they  were,  as  a 
board  of  canvassers,  fundtus  officii,  and  had  no  longer  any  right  or 
power  to  act  fiirther  as  a  board  of  canvassers  and  are,  therefore,  not 
amenable  to  the  process  of  mandamus,  the  office  of  which  writ  is  to 
compel  the  ])erfonnance  of  a  duty  which  has  been  neglected  and 
which  they  have  still  the  power  to  perform. 

This  position  is  taken  by  the  supreme  court  of  New  York  in  the 
case  of  ITie  People  v.  7%0  Supervisors  of  Oreene,  12  Barb.  217,  but 
we  cannot  adopt  it  as  the  law  governing  the  case,  and  it  is  entirely 
overborne  by  the  cases  cited  by  the  relator's  counsel,  decided  in 
Iowa  and  lUinois.  The  allegations  of  the  relator  show  that  the 
respondents  have  but  partially  performed  their  duty  and  have  neg- 
lected to  comply  with  the  requirements  of  the  law,  by  refusing  to 
canvass  all  the  returns  which  were  in  their  possession  and  which  it 
was  their  duty  to  include  in  determining  the  resxilt  of  the  election. 
The  respondents  are  appointed  by  the  law  of  1868  to  be  the  can« 
vassers,  and  their  duties  are  to  examine  all  the  returns  of  the  elec- 
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tioiiy  and  to  declare  therefrom  who  is  elected  by  the  greatest  number 
of  Totes  east  at  the  election. 

The  relator  alleges  that  on  the  29th  day  of  November,  1870, 
Ihe  respondents  met  for  the  purpose  of  making  the  canvass,  and 
that  at  that  time  the  returns  had  not  been  received  from  all  the 
counties  in  the  State ;  that  at  the  instance  of  the  relator  an  order 
of  injunction  was  procured  and  served  upon  them  in  terms  restrain- 
ing them  from  further  proceeding  with  their  duties  until  the  further 
order  of  the  circuit  court  or  judge  who  signed  the  order ;  that  they 

thereupon  adjourned  until  the day  of  December,  on  which 

day  a  majority  of  said  canvassers  proceeded  to  certify  and  declare 
the  I'esult  of  the  election,  as  the  same  appeared  from  the  returns 
which  had  been  received  at  the  time  of  their  first  meeting,  although 
it  is  alleged  the  returns  had  been  received  by  them  from  all  the 
counties  in  the  State  befoi'e  the  conclusion  of  the  canvass. 

The  object. of  the  law  is  tcf  ascertain'  the  whole  number  of  votee 
oast,  and  who  had  received  the  highest  number  of  such  votes,  so 
that  the  choice  of  the  majority  of  the  voters  might  be  ascertained 
and  respected.  If  the  facts  are  correctly  stated  by  the  relator,  the 
respondents  neglected  to  perform  this  duty,  and  therefore  did  not 
comply  with  the  law,  in  which  case  they  did  not  conclude  their 
duties  as  canvassers,  nor  put  an  end  to  their  powers  as  canvassen 
by  an  adjournment  sine  dis. 

Their  duties  and  functions  are  mainly  ministerial,  but  are  quasi- 
judicial  so  far  as  it  is  their  duty  to  determine  whether  the  papers 
received  by  them,  and  purporting  to  be  returns,  were  in  fact  such^ 
were  genuine,  intelligible,  and  substantially  authenticated  as  required 
by  law ;  in  other  words,  whether  they  contained  within  themselvee 
evidence  that  they  were  authentic  returns  of  the  election.  If,  as  is 
alleged,  the  respondents  neglected  to  examine  and  include  returns, 
duly  and  legally  made  from  several  of  the  counties,  and  therefore 
but  partially  performed  what  they  were  required  by  law  to  do,  it 
must  be  considered  that  they  have  not  complied  with  the  law,  and 
that  they  may  be  required  to  do  so  by  means  of  the  process  here 
invoked. 

It  is  insisted  by  the  relator  that  the  proceedings  by  the  canvassers 
were  illegal  and  void,  because  they  were  enjoined  by  the  order  of  a 
judge  of  the  circuit  court  from  further  proceeding  until  the  further 
order  of  the  circuit  judge ;  and  that  the  respondents  did  proceed  to 
declare  the  partial  result  of  the  election,  of  which  the  relator  com* 
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plainfly  before  the  dissolution  of  the  injunotional  order  and  without 
a  ftirther  order  of  the  judge.  We  think  the  order  of  the  circuit 
judge  was  unadvisedly  made,  and  that  in  its  form  and  effect  it  was 
essentially  a  perpetufd  mjunction.  It  forbade  the  further  proceed- 
ing until  permission  should  be  granted  by  the  judge,  and  was  in 
effect  the  abrogation  of  a  statute  which  authorized  and  required 
them  to  proceed  with  reasonable  dispatch,  and  it  was  therefore 
illegal. 

In  the  yiew  we  have  i»ken,  howeyer,  of  the  merits  of  the  case, 
the  injunction  is  of  no  consequence  to  either  party.  It  may  be  said 
that  the  canvassers  would  have  proceeded  to  complete  their  work 
on  the  occasion  of  their  first  meeting  but  for  the  injunction ;  but 
this  cannot  affect  the  case.  They  did  adj.oum  or  postpone  the  com- 
pletion of  the  canvass  until,  as  is  alleged,  further  returns  were 
received,  which  they  refused  to  recognize  and  take  into  the  account 

But  it  is  urged  that  the  relator  has  not  pursued  the  proper  remedy ; 
that  the  canvass  by  the  board  does  not  determine  the  right  to  the 
office,  and  therefore  he  has  yet  to  pursue  his  cause  of  action  by  the 
ordinary  process  of  law  to  determine  it 

If  this  proceeding  was  intended  by  the  relator  to  obtain  posses- 
sion of  the  office,  the  objection  might  have  force ;  but  he  seeks 
what  the  law  entitles  him  to,  if  his  statement  of  facts  is  correct,  viz. : 
a  certificate  by  the  canvassers  of  the  result  of  the  election,  as 
appeared  by  the  returns  in  their  possession  at  the  time  they  made 
their  final  statement,  to  be  recorded  in  the  secretary's  office,  which 
would  heprinm  facie  evidence  of  such  result;  and  the  question  is, 
whether  he  is  entitled  to  this  evidence  upon  the  case  stated.  We 
think  he  is  entitled  to  it,  and  because  he  is  so  entitled,  he  may  have 
the  necessary  process  to  obtain  it  That  another  form  of  proceed- 
ing may  be  necessary  in  order  to  obtain  possession  of  the  office  and 
its  dignity  and  emoluments,  does  not  affect  this  question.  What  he 
desires  is  to  procure  the  ordinary  and  proper  legal  evidence  of  his 
prima  facie  right,  upon  which  he  may  be  enabled  to  prosecute  that 
right  in  the  appropriate  form  of  proceeding. 

But  on  examining  the  alternative  writ  we  discover  that  the 
relator  requires  more  than  he  is  entitled  to  upon  the  case  stated, 
and  therefore  he  cannot  have  the  peremptory  writ  of  mandamus  in 
matter  and  form  as  demanded.  The  relator  prays  that  the  respond- 
ents collectively  perform  anluty  which  they  have  neglected  and 
refused  to  perform ;  and  farther,  that  one  of  them,  the  secretary  of 
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State,  be  lequired  to  record  their  ftitare  proce^ngs ;  and  that  he 
giye  the  relator  a  certifioate  of  his  electioQy  to  be  founded  upon  the 
future  determination  of  the  canTasBers,  which,  of  course,  he  ha» 
not  neglected  or  refused  to  do ;  and  until  the  fbilnre  or  refusal  of  tm 
officer  to  perform  his  official  duty,  this  process  cannot  be  used 
against  him.  If  the  entire  duties  were  required  to  be  performed, 
uoder  the  law,  by  the  board  of  canvassers,  as  the  making  the  can- 
vass, certifying  the  result,  entering  it  of  record,  and  the  giving  of  a 
certificate  to  the  person  appearing  to  be  elected,  the  writ  might  go, 
upon  their  failure  to  perform  the  first  of  *the  series  of  duties,  to 
enforce  the  performance  of  their  whole  duty  pertaining  to  the  sab- 
ject-matter.  But  the  act  required  of  the  secretary  of  State  to  be 
done  after  the  performance,  of  the  duties  by  the  board  of  canvasser* 
are  not  duties  pertaining  to  those  of  the  board,  but  of  the  secretary^ 
of  State  as  such,  and  for  which  the  respondents,  as  canvassers,  are 
not  responsible ;  and  the  fact  that  one  of  the  canvassers  is  the  sec- 
retary  of  State,  who  has  the  subsequent  duties  to  perform,  does  not 
affect  the  case.  If  the  secretary,  whose  duty  it  is  to  do  certain 
things  subsequent  to  the  determination  of  the  canvass,  was  not  one 
of  the  board  of  canvassers,  it  would  scarcely  be  pretended  that  the 
writ  could  go  against  him  as  such  secretary  in  the  present  case,  for 
it  woTild  be  an  abuse  of  justice  to  oonvict  one  of  non-feasance  or 
misdemeanor  in  neglecting  his  official  duty,  either  for  neglecting  to 
certify  to  a  fiiot,  because  the  &ct  does  not  exist,  or  where  he  has 
not  refbsed  to  do  what  may  be  required,  and  mulct  him  in  costa 
when  he  is  not  in  default.  And  though  the  respondents  may  be 
required  to  proceed  and  complete  the  canvass,  and  certify  the  result,, 
if  they  and  each  of  them  cannot  be  required  in  the  present  pro- 
ceeding to  do  all  that  is  commanded  by  the  alternative  writ,  the 
peremptory  writ  cannot  issue.  Moses  on  Mandamus;  Tapping  on 
Mandamus,  and  cases  cited. 

At  the  present  stage  the  peremptory  writ  prayed  for  must  be  de- 
nied,  but  the  relator  may  amend  the  alternative  writ  so  as  to  avoid 
the  obstacle  suggested,  and  if  no  legal  answer  be  interposed  he  will 
be  then  entitled  to  the  peremptory  writ. 

This  court,  upon  fhll  consideration  of  this  question,  held  to  the 
same  efTeot  in  King  v.  Co.  OwnWs  of  Oolumbia,  13  Fla.  451 ;  and 
Davidson  v.  Tk$  same^  id.  482. 

Before  fdrther  proceedings  were  had»  in  this  case  the  attention  of 
the  oonrt  was  called  to  the  fiict  that  the  legislature,  then  being  is 
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WflBioiiy  had  passed  an  act  which  had  been  approred,  repealing  the 
88th  section  of  the  law  of  1868,  relating  to  the  holding  of  eleo- 
tionsy  by  which  section  the  respondents  were  oonstitated  a  board  of 
canvassers;  and  the  section  was  not  re-enacted,  nor  does  the  repeal* 
ing  act  contain  any  clause  saving  proceedings  pending  or  duties 
uniierformed  by  them. 

After  argument  it  was  announced  by  the  court  that  the  present 
proceedings  must  be  dismissed,  because  the  board  of  canvassers 
being  a  special  tribunal  created  by  statute,  and  their  duties  created 
by  the  statute,  the  repeal  of  the  statute  takes  away  their  functions 
as  canvassers,  and  they  cannot  proceed  fiirther  in  the  matter  under 
any  law.  And  it  follows  that  they  cannot  be  compelled  to  do  what 
the  law  does  not  require  of  them,  not  eyen  to  finish  what  they  have 
commenced*  This  view  is  sustained  in  6  Pick.  501 ;  11  Maine  (2d 
Fairfield),  284;  34  Maine,  14;  86  id.  62;  40  id.  607;  41  id.  168;  10 
Wis.  481. 

The  proceedings  are  therefore  dirnniseed. 


Baapvord,  appeUaat,  r.  QmnfB  ADXxranuxMb 


SUiNU  of  IMtaUon^npM  ^. 

The  l^gldsliiTe  may  repeal  a  statute  llmWng  the  time  for  commeimiiig  dvO 
aetfons,  and  thus  deprive  a  party  of  the  right  to  plead  the  statute  m  a 
defense. 

Tlie  law  provided  tiiat  all  debts  and  demaods  against  the  eatate  of  anj  testator 
or  intestate,  whieh  sliall  not  be  exhibited  within  two  years  after  notioe  given 
to  that  eflbet  bj  the  execntor  or  administrator,  diaU  forever  afterward  be 
baned.  BM,  that  the  repeal  of  this  statnte,  after  the  expiration  of  the 
time  BO  limited,  did  not  revive  the  right  to  prooecate  the  daim,  nor  deprive 
Uie  representative  of  a  deceased  person  of  his  right  to  plead  the  bar,  the 
fight  of  action  being  extinguished  in  snob  case. 

That  the  aet  of  1861,  suspending  the  statute  of  limitations  then  in  force, 
"in  relatloii  to  dvil  actiona,"  applied  only  to  the  law  limiting  the  time  of 
commencing  ordinaiy  oM  acHam,  according  to  the  legal  and  popular  unde^ 
standing  of  the  terms  used,  and  did  not  apply  to  the  presentation  of  claims 
against  the  estates  of  deceased  persons.    (SmimI0,|i.268.) 

• 

Aonov  on  a  promissory  note.     The  fiMrts  are  stated   in   the 
opinioiL 
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A.  L.  Woodward,  Sr^  for  appellant,  cited  on  a  question  of  pleading 
and  practice,  Thomp.  Dig.,  title  PL,  p.  881,  §  7 ;  Blonnf  b  Code,  PL 
ft  Pr.;  Act  Jan.  1861,  §  84;  1  S.  ft  M.  851;  7  id.  404,  408;  12  id. 

JZ.  B.  HiUon,  for  appellant,  contended  that  the  act  limiting  the 
time  for  bringing  an  action  against  executors  and  administrators  is 
a  statate  of  limitation,  dting  Thomp.  Dig.  206,  656 ;  Prait  ei  al 
T.  Northam  ei  al.,  5  Macon,  95;  2  R.  L  196;  81  Mo. 260;  1  Denio, 
159 ;  11  N.  H.  208 ;  8  Florida,  105.  That  a  statate  of  limitations 
does  not  extinguish  a  debt,  but  merely  bars  the  remedy.  18  Ala. 
251;  2  Kansas,  156;  3  id.  507;  12  East,  449;  17  Mass.  55.  That 
a  debtor  cannot  have  a  vested  right  in  a  mere  statutory  defense. 
6  Pick.  501 ;  87  Vi  605 ;  2  Kansas,  156.  That  the  act  was  not  in 
Tiolation  of  the  constitution  of  the  United  States,  as  impairing 
the  obligation  of  contracts.  Sait&rlee  t.  Matthewion,  2  Pet  412 ; 
8  id.  89,  540;  10  How.  875;  6  Wend.  475;  1  Md.  Oh.  That  the 
constitutional  convention  had  the  same  power  as  that  vetted  in  the 
people  assembled  and  organized  as  a  whole,  and  were  under  no 
restraint  other  than  that  imposed  by  principles  of  natural  justice. 
18  Law  Reg.  (N.  S.)  716;  82  Oonn.;  14  Law.  Reg.;  7  Smith,  12; 
Redfield  on  RaUways,  181 ;  1  Eenf  s  Com.  448 ;  4  Wheat  518.  That 
the  ordinance  appended  to  the  constitution  of  the  State  has  the 
same  effect  as  if  incorporated  into  and  forming  part  of  it  15  Tex. 
546.  That  it  should  not  be  declared  void  for  light  or  trivial  causes. 
Redf.  on  Railways,  548,  n. 

Papy  A  Peeler,  for  appellee,  contended  that  rights  once  vested 
could  not  be  divested  by  fhture  legislation.  8  Pike  (Ark.),  802, 806. 
An  act  assuming  to  do  so  is  unconstitutional  and  void.  11  Ohio, 
609 ;  6  Harris  (Penn.),  Ill ;  Oooley  on  Const  LiuL  865;  5  Orancb, 
858;  15  Wis.  532;  48  Penn.  512;  2  Black,  399;  8  Kan.  507;  Sedgw. 
on  Const  Law,  410;  6  Shep.  109.  The  repeal  of  a  statute  does  not 
divest  a  right  already  vested  under  it  2  Stewart,  160.  A  claim 
against  a  deceased  person  once  barred  is  forever  gone.  6  Foster,  497. 

Randall,  C.  J.  In  June,  1866,  Richard  H.  Bradford,  appellant, 
commenced  an  action  in  the  circuit  court  for  Leon  county,  against 
the  respondent,  upon  a  promissory  note  executed  by  Richard  A. 
Shine  (since  deceased),  dated  December  28, 1861,  at  Tallahassee,  in 
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«aid  oonzitj,  payable  one  day  after  date  to  R.  H.  Bradford,  or  order, 
jbr  $728,  with  interest  at  eight  per  cent  per  annum. 

The  defendant  pleaded  the  general  ifisne,  and  for  further  plea» 
tajB  that»  according  to  the  requirements  of  the  statute  in  such  case, 
he  pnblished  a  notice  in  a  newspaper  published  in  the  county  of  Leon 
for  the  time  required  by  law,  notifying  all  persons  having  claims 
«Dd  demands  against  the  estate  of  R.  A.  Shine,  deceased,  to  present 
the  same  within  two  years  from  the  date  thereof,  or  the  said  notice 
would  be  pleaded  in  bar  of  their  recovery,  and  that  the  plaintiff  did 
not  present  his  claim  within  two  years  from  the  publication  of  said 
notice,  according  to  the  requirement  of  the  law  and  the  notice 
jiforesaid. 

To  this  plea,  on  the  12th  of  May,  1869,  the  plaintiff  demurred  on 
the  ground  that  by  an  ordinance  of  the  constitutional  conyention 
of  the  people  of  Florida,  held  on  the  25th  of  October,  1865,  it  was 
ordered,  as  and  for  the  fhndamental  law  of  this  State,  **  that  no  law 
of  this  State,  proTiding  that  claims  or  demands  against  the  estates  of 
decedents  shall  be  barred  if  not  presented  within  two  years,  shall  be 
oonsidered  as  in  force  within  this  State  between  the  10th  of  January, 
1861,  and  the  25th  of  October,  1865,"  and  the  plaintiff  avers  that  the 
two  years  set  forth  in  said  defendant's  plea  as  barring  the  plaintiff's 
claim,  were  a  portion  of  the  time  between  the  said  10th  day  of 
January,  1861,  and  the  25th  day  of  Octeber,  1865.  And  afterward, 
the  plaintiff  filed  his  further  demurrer,  showing  ^^  that  the  statute 
in  said  plea  mentioned  is  no  longer  of  force  and  effect  in  this  State, 
the  same  having  been  repealed  by  act  of  the  legislature  of  Florida, 
iipproved  December  13,  A.  D.  1861,  and  not  since  that  day  enacted." 

These  causes  of  demurrer  were  overruled,  and  the  plea  held  suffi- 
oient  in  law  to  bar  the  plaintiff's  action  against  the  defendant, 
whereupon  judgment  was  rendered  for  the  defendant,  from  which 
judgment  the  plaintiff  appealed. 

The  appellant  assigns  for  errors  in  the  case  the  following : 

1.  The  circuit  court  erred  in  overruling  the  plaintiff's  demurrer 
to  the  defendant's  plea. 

2.  The  court  erred  in  failing  to  sustain  the  plaintiff's  demurrer  to 
defendant's  plea  in  this,  that  the  court,  in  thus  overruling  and  Ruling 
to  sustain  the  demurrer,  in  effect  decided  against  the  validity  of  t^e 
Mventh  section  of  the  schedule  and  ordinance  of  the  constitution  of 
1866,  retrospectively  suspending  the  operation  of  the  statute  of 
mon-claim,  and  said  court,  by.  its  action,  disregarded  the  statute  of 
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turey  or  that  it  u .  abaolnte  and  withoat  oontrol,  although  its 
authority  should  not  be  expresdy  restrained  by  the  oonstitation  or 
ftandamental  law  of  the  State.'' 

Patbbsok  and  Ibbbbll,  J  J.,  in  the  same  case,  show  that  ^  the 
oonstitation  of  Oonneotiont  is  made  up  of  usages,  and  it  appears 
that  its  legislature  haye,  fh>m  the  bq;inning,  exercised  the  power 
of  granting  new  trials.  •  *  •  They  haye  acted  in  a 
double  capacity,  as  a  house  of  legislation,  with  undefined  authority, 
and  as  a  court  of  judicature  in  certain  exigencies,*'  and  they  haye. 
Atom  time  to  time,  exercised  all  executiye,  legislatiye  and  judicial 
authority,  and  haye  distributed  the  two  latter  as  they  thought 
proper.  ^  It  may  indeed  appear  strange  to  some  of  us  that  in  any 
form  there  should  exist  a  power  to  grant,  with  respect  to  suite 
depending  or  adjadged,  new  rights  of  trial,  new  priyileges  of 
proceeding  not  preyiously  recognized  and  regulated  by  positiye 
institutions ;  but  such  is  the  established  usage  of  Connecticut,  and 
it  is  obyiously  consistent  with  the  general  superintending  authority 
of  her  legislature/'  The  supreme  court  of  the  United  States, 
therefore,  declined  to  interfere,  because  no  question  arose  under  the 
constitution  of  the  United  States,  but  the  justices  show  fully  that 
the  legislature  of  the  State  of  Connecticut  acted  within  ite  recog- 
nized judicial  proyince  in  granting  new  trials  and  appeals,  while 
tliey  characterize  such  acte  as  ''strange"  in  connection  with  the 
powers  of  a  purely  legislatiye  body. 

In  the  case  of  Warrm  y.  Shumany  5  Texas,  441,  the  court  says : 
**  The  clause  in  the  constitution,  if  susceptible  of  a  different  inter- 
pretation, cannot  be  construed  to  diyest  or  annul  perfect  righte 
which,  by  operations  of  and  in  conformity  with  the  laws,  had  yested 
in  the  defendante;  to  haye  annulled  perfect  righte  was,  beyond 
doubt,  within  the  powers  of  the  conyention."  That  suit  was 
brought  by  the  appellant  for  the  recoyery  of  lands,  the  original 
certificate  issued  by  the  board  of  land  commissioners  of  San  Au- 
gustine county,  and  located  and  snnreyed  on  the  land  in  oontro- 
yersy,  was  not  approyed  as  a  genuine  claim  against  the  goyemment 
by  the  trayeling  board  of  commissioners,  under  the  act  to  detect 
frandalent  certificates,  etc. ;  nor  was  a  suit  instituted  for  ite  re-es« 
teblishment  preyious  to  January  1,  1844,  beyond  which  time  an 
act  of  1843  declared  that  suite  for  the  esteblishment  of  certificates 
not  so  approyed  should  not  be  commenced.  The  land  was  after- 
ward located  and  sunreyed  by  yirtue  of  the  certificate,  which  is  the 
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foandAtion  of  the  defendant's  title,  and  a  patent  was  iflsned  on  the 
10th  of  Febrnary,  1846.  The  plaintiff  afterward,  under  the  proyis- 
ions  of  the  constitution,  opening  courts  for  that  purpose,  sued  for 
the  re-establishment  of  his  certificate,  and  obtained  judgment 
therefor  in  1847.  The  circuit  court,  upon  these  &cts,  charged  the 
jury  ''that  the  plaintiff  having  &iled  to  commence  suit  for  the 
re-establishment  of  his  certificate  before  the  1st  of  January,  1844, 
the  land  became  vacant  and  subject  to  location ;  and  the  defend- 
ant's rights,  under  a  patent  issued  subsequent  to  that  period,  and 
previous  to  the  confirmation  of  the  plaintiff's  certificates,  and  the 
re-opening  of  the  courts,  cannot  be  divested  by  such  confirmation,** 
And  the  supreme  court  in  this  case  approved  and  affirmed  the 
charge  of  the  judge,  and  the  verdict  and  judgment  in  pursuance 
of  it.  And  the  suggestion  of  the  court  in  the  brief  sentence 
quoted,  that  ''to  have  annulled  perfect  rights  was  beyond  doubt 
within  the  powers  of  the  convention,"  had  reference  to  the  particu- 
lar case  in  which  two  grants  had  emanated  from  the  government ; 
and  it  was  inevitable  that  one  or  the  other  of  them  must  prevail, 
and  that  the  sovereign  power  might,  by  its  fiat,  divest  one  "  perfect 
right"  by  recognizing  another  equally  "perfect,"  the  former  having 
been  subjected  to  forfeiture  by  the  legislative  act  of  limitation  and 
the  peculiar  necessities  of  the  case.  "  Nor  is  there  any  principle,  or 
rule  of  law  or  equity  (says  the  same  court),  under  which  this  con- 
firmation could  have  had  retroactive  operation  so  as  to  clothe  the 
plaintiff  with  the  superior  equity  to  the  land." 

The  principle,  that  a  legislature  or  a  convention  may  annul 
perfect  rights  is  well  shown  in  the  case  of  Cochran  and  wife  v.  Van 
Surlayy  20  Wend.  365,  in  holding  that  **  a  private  act  of  the  legis- 
lature, authorizing  the  sale  of  the  real  estate  of  infants  for  their 
maintenance  and  education,  is  within  the  scope  of  the  legitimate 
authority  of  the  State  legislature."  There  can,  perhaps,  be  no 
stronger  illustration  of  the  doctrine  contended  for.  There  was  an 
absolute  destruction  of  a  vested  title  in  lands  under  the  authority 
of  an  act  of  the  legislature,  passed  with  reference  to  the  particular 
case.  Nor  can  it  be  said,  that  in  authorizing  the  divestiture  of  a 
title  to  land  through  the  instrumentality  of  the  courts,  any  one  ii 
"  deprived  of  life,  liberty  or  property  without  due  process  of  law,** 
that  is,  by  mere  arbitrary  legislation.  Upon  examination  of  the 
ease  cited  in  15  Texas,  Stewart  et  al.  v.  Crosby y  Commissioner y  etc*^ 
we  find  the  court  merely  say  that  they  think  it  free  from  doubt  that 
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the  ordinance  appended  to  the  constitation  is  a  part  of  the  fonda* 
mental  law.  Having  been  framed  by  the  conyention  that  framed 
the  constitution,  and  adopted  by  the  convention  and  {kepeopU  along 
with  the  constitation,  it  is  of  equal  authority  and  binding  force  upon 
the  legislative,  executive  and  judicial  departments  of  the  government 
of  the  State  as  if  it  had  been  incorporated  in  the  constitution, 
forming  a  component  part  of  it  The  suit  was  brought  by  the 
appellants,  as  trustees  of  the  Texas  Emigration  and  Land  Company, 
to  restrain  the  commissioner  from  issuing  patents  to  persons  gen- 
erally, who  had  made  locations  within  the  limits  of  the  colony  of 
said  company,  and  particularly  to  certain  persons  named,  and  doubt- 
less referred  to,  and  determined  the  effect  of  the  ordinance  (the 
provisions  of  which  are  not  given  in  the  report  of  the  case),  upon 
the  inchoaU  rights  of  persons  who  had  contracted  with  the  company 
for  portions  of  the  public  lands  of  the  State. 

The  case  of  Dr^tnan  v.  Stifely  41  Mo.  184,  is  cited  as  a  strong 
case  supporting  the  power  of  a  convention  to  abrogate  rights  which 
have  become  fixed  or  vested.  The  plaintiff  in  the  case  owned  a 
brewery  near  St  Louis,  which  was  torn  down  by  the  defendant  in 
1861,  under  the  orders  of  General  Lyon,  an  oflScer  of  the  United 
States  in  command  of  the  department  of  Missouri,  for  the  purpose 
of  making  a  parade  ground  upon  the  premises,  and  for  other  mili- 
tary purposes,  and  afterward  the  premises  were  occupied  for  those 
purposes.  The  plaintiff  brought  his  suit  to  recover  damages ;  the 
defendant  pleaded  an  ordinance  of  the  convention  of  1865,  incor- 
porated in  the  constitution,  which  forbids  the  prosecution  of  all 
civil  actions  or  criminal  proceedings  against  any  one  for  acts  done 
after  January  1, 1861,  in  pursuance  of  military  authority,  vested  in 
him  by  the  government  of  the  United  States,  or  of  that  State,  and 
providing,  '^  that  if  any  action  or  proceeding  shall  have  hereafter 
been,  or  shall  hereafter  be  instituted  against  any  person  for  the 
doing  of  any  such  act,  the  defendant  may  plead  this  section  in  bar 
thereof." 

The  court  supported  the  plea  on  the  ground  that  the  constitution 
of  the  United  States  does  not  prohibit  a  State  from  enacting  retro- 
spective laws  or  ordinances  of  a  civil  nature  which  take  away  a 
right  of  action,  or  divest  rights  invested  in  an  individual,  if  these 
laws  do  not  impair  the  obligation  of  a  contract  nor  divest  settled 
nghts  of  property j  and  that  the  constitutional  ordinance  is  an  act 
of  indemnity  and  oblivion  and  pardon ;   of  indemnity  so  Btur  as  it 
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ttflbcts  civil  aotionsy  and  oblivion  as  it  affects  criminal  proceedings, 
and  not  inconsistent  with  the  bill  of  rights ;  and  that  the  government 
and  not  the  officer  was  responsible  for  property  taken  for  pnblio 
tiae  or  destroyed  by  military  anthority.  That  it  changes  a  rule  of 
evidence,  and  makes  that  a  justification  and  a  defense  which  would 
not  have  been  such  before ;  in  other  words,  it  extends  to  a  party  a 
right  of  defense  at  law,  which  by  all  principles  of  equity  and  justice 
he  ought  to  have,  against  the  consequences  of  an  act  which  he  per- 
forms at  the  instance  of  the  government,  founded  in  a  necessity  of 
the  government  and  into  which  the  motives  of  the  government 
alone  and  not  the  individual  volition  entered  as  the  primary  occa* 
don  and  for  the  supposed  public  good.  We  cannot  discover  that  in 
that  case  the  constitutional  ordinance  is  invested  with  any  greater 
legal  force  or  validity  than  would  follow  an  enactment  of  the  legis- 
lative  branch  of  the  government  in  like  cases,  except  that,  as  it  is 
incorporated  in  the  constitution,  it  has  become  more  permanent  as 
a  law  by  being  thus  placed  beyond  the  reach  of  the  legislature  to 
alter  or  repeal  it  according  to  the  whim  of  any  party  which  might 
afterward  be  in  temporary  ascendancy  in  the  State.  While  we  admit 
that  the  legislature  by  the  repeal  of  a  statute  of  limitations  may  take 
away  the  right  to  interpose  the  statute  as  a  defense,  we  '^  cannot  sub- 
icribe  to  the  doctrine  contended  for  that  the  legislative  power  is 
omnipotent  for  all  purposes,  even  though  it  be  not  restrained  by 
express  constitutional  limitation."  This  subject  has  been  the  theme 
of  vast  volumes  of  discussion,  but  the  judicial  opinion  of  this 
country  has,  since  the  independence  of  the  American  colonies,  been 
bome^  by  its  natural  tendencies  co-operating  with  the  political  char- 
acter of  our  institutions  in  the  same  direction,  toward  the  conclu- 
sion that  no  government  should  possess  the  ultimate,  irrefragable 
power  to  take  away  the  vested  rights  of  property,  and  by  an  arbi- 
trary act  of  legislation  to  depose  one  from  his  estate  lawfully  acquired, 
and  pass  it  to  another,  and  this,  whether  the  legislative  act  emanated 
from  the  legislation  under  an  organized  government,  or  from  a 
popular  convention  assembled  for  the  purpose,  expressing  the  wishes 
at  the  whole  people  in  forming  a  constitution  of  government,  either 
upon  the  ruins  of  a  former  one,  or  in  creating  one  where  none  had 
before  existed ;  and  however  the  military  power  may  have  divested 
•r  created  rights  by  the  decrees  of  force,  or  into  whatever  confusion 
the  afBurs  of  men  may  have  been  thrown  by  popular  tumult,  if 
there  can  be  found  a  safe  guide  and  a  sure  foundation  upon  which 
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the  sacred  rights  of  indiyiduals  may  rest  secure,  it  is  the  duty  and 
the  high  proyince  of  the  judicial  tribunals,  so  Btur  as  in  them  lies^ 
to  mete  justice  without  yiolating  these  rights  and  in  accordance 
with  established  principles  of  law  and  the  common  principles  of 
justice. 

It  is  true  that  the  people  in  their  sovereign  capacity  may  establish 
rules  of  property,  but  they  should  not,  so  long  as  the  safety  and 
happiness  of  the  whole  may  be  preserred  and  secured  without  it,, 
make  any  rule  that  may  work  injustice  and  wrong  to  the  humblest 
or  weakest;  and  when  an  enactment  even  in  the  fundamental  law 
of  the  State  has  this  inevitable  tendency,  it  may  be  the  duty  of  the 
judicial  department, if  possible,  to  declare  such* a  law  inoperative,, 
as  inconsistent  with  and  contrary  to  the  spirit  and  design  of  the 
whole  structure. 

With  this  premise,  we  will  look  at  the  origin  of  the  constitution 
of  1866 :  A  government  of  laws  had  existed  for  years  in  this  State, 
under  which  property  had  been  acquired,  and  certain  rules  had  been 
established  for  its  acquisition,  and  laws  had  been  in  force  which  pro* 
tected  men  in  their  right  of  property,  provided  for  the  enforcement 
of  contracts,  and,  among  others,  established  certain  statutes  of 
repose  or  limitation  of  time  for  enforcing  certain  rights.  This  gov- 
ernment, by  means  of  certain  political  convulsions,  became  ulti- 
mately disorganized  in  its  political  aspects,  without^  however,, 
destroying  the  common  rights  and  duties  of  the  citizens,  or  the 
commercial  relations  of  the  people  among  themselves.  Under  a 
quasi-military  proclamation  of  the  President  of  the  United  States,, 
dated  July  13, 1865,  he  appointed  William  Marvin  as  "  Provisional 
Governor  of  this  State,  whose  duty  it  shall  be,  at  the  earliest  practi- 
cable  period,  to  prescribe  such  rules  and  regulations  as  may  be 
necessary  and  proper  for  convening  a  convention  composed  of  dele- 
gates to  be  chosen  by  that  portion  of  the  people  of  said  State  who- 
are  loyal  to  the  United  States,  and  no  others,  for  the  purpose  of 
altering  or  amending  the  constitution  thereof,  and  with  authority 
to  exercise  within  the  limits  of  said  State  all  the  powers  necessarj 
and  proper  to  enable  such  loyal  people  of  the  State  of  Florida  ta 
restore  said  State  to  its  constitutional  relations  to  the  Federal  gov- 
ernment, and  to  present  such  a  republican  form  of  State  govern* 
ment  as  will  entitle  the  State  to  the  guarantee  of  the  United  States 
therefor,  and  its  people  to  protection  by  the  United  States  against 
invasion,  insurrections  and  domestic  violence.'' 
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Under  this  proolamation,  ProTiaional  Qovemor  Marvin  ordered 
an  election  to  be  held  October  10, 1865,  for  delegates  to  a  conyen- 
tion.  Wbateyer  may  have  been  the  rightful  aathority  or  the  legal 
force  of  this  proceeding,  it  is  certain  that  the  aathority  and  power 
of  the  conyention  so  elected  was  limited  to  that  delegated  by  the 
power  which  created  and  called  it  into  being. 

The  election  was  held  and  the  delegates  elected  assembled  at  the 
capital  on  the  25th  October,  1865,  for  the  purpose  specified,  which 
included  the  altering  or  amending  of  the  former  constitution  of  the 
State,  conforming  it  to  the  exigencies  of  the  times  in  their  political 
aspects. 

This  conyention  was  not  called  in  pursuance  of  the  constitution 
of  1838,  commonly  known  as  the  St.  Joseph's  constitution;  for 
that  constitution  provided  that  ^'no  convention  of  the  people  shall 
be  called,  unless  by  the  concurrence  of  two-thirds  of  each  house  of 
the  general  assembly,''  and  that  constitution  should  not  be  altered 
except  by  bill,  to  be  passed  by  two-thirds  of  each  house  of  the  gen- 
eral assembly  at  two  sessions  of  that  body. 

Whatever  was  the  authority  of  the  convention  of  1865,  it  «raa 
limited,  as  before  remarked,  to  the  alteration  of  the  former  consti- 
tution in  such  manner  only  as  to  enable  the  State  to  be  restored  to 
its  proper  relations  to  the  Union.  Beyond  this  it  had  no  power  or 
agency,  and  beyond  this,  any  action  of  the  convention,  unless  sub- 
sequently ratified  by  a  vote  of  the  people,  was  not  binding  upon  the 
people.  The  functions  of  the  convention  were  confined  to  the 
objects  for  which  it  was  elected,  the  presentation  of  an  amended 
constitution,  having  reference  to  the  declaration  of  certain  general 
principles  and  rules  of  government,  and  providing  for  the  organiza- 
tion thereof  by  the  election  of  the  necessary  oflScers,  and  among 
other  things  the  organization  of  the  legislative  department,  to  whom 
the  ordinary  matters  of  legislation  should  be  confided.  It  was  not 
authorized  to  enter  upon  a  general  system  of  legislation,  and  its 
members  when  elected  were  not  expected  to  annul  general  or  special 
laws  in  existence  which  had  been  enacted  in  a  regular  and  constitu- 
tional manner,  and  which  were  not  repugnant  to  the  general  princi- 
ples of  republican  government 

In  1832  the  legislature  of  South  Oarolina  passed  an  act  to  provide 
for  the  call  of  a  convention  of  the  people  of  that  State,  ^  to  take 
into  consideration  the  several  acts  of  congress  of  the  United  States 
imposing  duties  on  foreign  imports,  for  the  protection  of  domestic 
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manufaotarefiy  and  for  other  unauthorized  objects,''  and  "  also  othef 
laws  and  acts  of  the  goyernment  of  the  United  States  which  shall 
be  passed  or  done,"  etc. 

A  convention  accordingly  assembled  and  passed  an  ordinance  to 
nullify  certain  acts  of  congress.  The  congress  having  afterward 
modified  the  legislation  referred  to,  the  convention  again  assembled 
and  repealed  their  former  ordinance,  but  adopted  another,  declaring 
that  the  allegiance  of  the  citizens  of  the  State  is  due  to  the  said 
State,  and  that  obedience  only,  and  not  allegiance,  is  due  by  them 
to  any  other  power  or  authority  to  whom  a  control  over  them  has 
been  or  may  be  delegated  by  the  State,  and  authorized  the  general 
assembly  of  the  State  to  prescribe  oaths  of  office  as  should  bind  the 
officers  of  the  State  to  the  observance  of  such  allegiance,  and  abjur- 
ing all  other  allegiance.  The  legislature  subsequently  passed  an  act 
prescribing  an  oath  to  be  taken  by  every  militia  officer,  in  accord- 
ance with  the  ordinance  of  the  convention. 

In  two  cases  which  afterward  arose  involving  the  authority  of  the 
convention  and  the  validity  of  this  act  of  the  legislature.  The  8tai$ 
r.  Hunt,  and  The  State  v.  McMeekin,  2  Hill  (S.  C),  222,  O'Nsall, 
J.,  says :  *'  In  one  point  of  view  a  convention  may  be  illimitable. 
It  is,  however,  then,  a  revolutionary,  and  not  a  constitutional  con* 
vention.  It  is  one  which  assembles  to  resolve  society  into  its 
elements,  and  to  which  the  people  necessarily  give  all  power.  *  * 
*  A  convention  assembling  under  the  constitution  is  only  the 
people  for  the  purposes  for  which  it  assembles,  and  if  they  exceed 
these  purposes  their  act  is  void,  unless  it  is  submitted  to  the  people 
and  affirmed  by  them.  It  is  true  the  legislature  cannot  limit  the 
convention,  but  if  the  people  elect  them  for  the  purpose  of  doing  a 
specific  act  or  duty  pointed  out  by  the  act  of  the  legislature,  the  act 
would  define  their  powers,  for  the  people  elect  in  reference  to  that 
and  nothing  else."  "  The  people  elected  delegates  in  reference  to 
this  call ;  it  was  not  contemplated  that  they  should  do  any  act 
which  was  not  necessary  to  give  effect  to  the  object  and  purpose  of 
the  people.    ♦    ♦    ♦    Here  ended  their  power." 

All  the  judges  delivered  opinions  at  great  length,  agreeing  upon 
the  general  proposition  that  the  power  of  the  convention  was  limited 
to  the  matters  submitted  to  them,  and  that  beyond  this  no  ordinance 
of  the  convention  was  of  binding  force  until  it  should  be  ratified 
oy  the  people. 
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The  oonstitntion  of  1865  was  not  submitted  to  and  ratified  by  the 
people,  bnt»  nntil  the  adoption  of  another  constitution  through  the 
forms  of  law,  it  remained  a  general  fhtmework  of  ^provisioua] 
goyermnent^''  haying  legal  yitality  only  so  far  as  was  found  neoessaiy 
to  restore  dyfl  order  and  enforce  the  laws  already  in  existence,  not 
incompatible  ^rith  the  purposes  of  its  creation.  We  do  not  discoyer 
that  the  passage  or  the  suspension  of  limitation  laws,  or  that  the 
ordinary  functions  of  a  legislatiye  body,  were  contemplated  by  the 
authority  which  inyited  the  people  to  meet  in  conyention  through 
their  delegates,  or  that  in  the  election  of  delegates  they  had  any 
mich  object  in  yiew.  And  we  think  the  remarks  of  the  South  Caro- 
lina judges  in  the  cases  alluded  to,  upon  the  subject  of  the  effect  of 
an  ordinance  of  this  character,  are  based  upon  the  solid  foundations 
and  correct  theory  of  republican  goyemment  Our  conclusion, 
therefore,  is  that  section  7  of  article  XYI,  *^  Schedule  and  Ordi- 
nance,'' of  the  constitution  of  1865,  is  not  operatiye  to  suspend  or 
repeal  the  laws  of  this  State,  which  barred  claims  or  demands 
against  the  estates  of  decedents  if  not  presented  within  two  years 
as  proyided  by  statute. 

Without,  therefore,  determining  the  interesting  questions  which 
were  so  ably  and  forcibly  presented  by  the  respectiye  counsel  for 
the  appellant,  as  to  the  omnipotence  of  the  legislature  in  reference 
io  the  question  presented,  we  will  briefly  consider,  by  way  of  illus- 
tration, what  may  haye  been  the  effect  of  the  enforcement  of  the 
ordinance. 

The  facts  as  presented  by  the  pleadings  are,  that  the  maker  of  the 
note  died,  and  his  administrator  proceeded  to  administer,  and  pub- 
lished the  notice  to  creditors,  and  that  two  years  elapsed,  whereby, 
in  the  language  of  the  statute,  the  claim  was  barred. 

The  presumption  is,  though  it  is  immaterial  as  affecting  the  prin- 
ciple, that  at  the  expiration  of  that  time  the  estate  was  distributed, 
If  any  remained  after  i>aying  debts,  and  it  may  be  that  the  estate 
was  all  absorbed  in  liquidating  the  claims  of  creditors  of  the  de- 
ceased. What  then  would  be  the  effect  of  the  retroactiye  suspen- 
sion of  the  statute  of  non-claim  ?  The  plaintiff  would  haye  judg- 
ment against  the  administrator  and  would  be  entitled  to  a  pro  rata 
•mount  upon  his  judgment  equal  to  that  apportioned  to  other 
creditors.  Those  creditors  could  not  be  required  to  refund  firom 
time  to  time  as  claims  might  be  presented  like  that  here  sued  for,  and 
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on  Corp.  168 ;  2  Cobb's  Law  of  Real  Prop.  1067;  1  Smith's  Leading 
Oases,  188,  note ;  AsM&y  r.  White  and  OarpmUr^s  eeue^  icL ;  2  Smith's 
Lead.  Oases;  2  Yt  480;  1  Oonn.  182;  2  Inst  286;  Broom*s  Legal 
Max. 

J.  P.  Sandersouy  for  appellee,  contended  that  the  city  was  not 
liable  for  consequential  damages  arising  firom  the  lawful  use  of  :ta 
streets,  dting  1  Pick.  418 ;  Bedf.  on  Bailw.  156 ;  20  How.  147 ;  » 
Watts,  282 ;  18  Penn.  187 ;  1  Am.  Bailw.  Gas.  166,  note ;  that  the 
oitj  was  under  no  obligation  to  compensate  the  plaintiff  for  any  in- 
jurious consequences  to  his  property ;  4  N.  Y.  195 ;  2  Hill,  466 ;  9 
Barb.  469;  17  Ind.  267;  1  Denio,  597;  2  Johns.  283;  4  D.  ft  K 
794;  6  Taunt  29;  1  Am.  Bailw.  Oas.  166-170,  notes;  Smith  ▼. 
Cbrparaiian  of  Waahingtany  20  How.  147;  1  Oranch,  0.  0.  98. 
That  should  that  obligation  exist,  a  statutory  remedy  is  provided 
and  must  be  pursued.  8  Ohio,  548 ;  9  Conn.  436 ;  1  Am.  Bailw* 
Gas.  170,  note;  1  Mann.  (Mich.)  298;  Bed£  on  Bailw.  173-175, 
notes;  18  Barb.  209;  1  Am.  Bailw.  Oas.  166, 168;  4  Dun£  ft  East; 
3  Brev.  896 ;  Dwarris  on  Stat  641. 

Bandall,  0.  J.  The  appellant  commenced  an  action  against 
the  appellee,  and  alleged  in  his  declaration  that  he  was  the  owner 
of  a  lot  in  the  city  of  Jacksonyille  (an  incorporated  city  in  tbia 
State),  on  the  north  side  of  Bay  street  That  as  such  incor- 
porated city,  it  has  the  power  to  regulate,  improve,  alter  and 
extend  the  streets,  to  open  new  streets,  and  to  cause  encroach- 
ments, obstructions,  etc,  to  be  removed,  ^making  the  parties 
injured  by  an  improrement  a  just  compensation,  and  charging 
upon  those  benefited  a  reasonable  assessment^  to  be  ascertained 
in  such  manner  as  shall  be  agreed  upon  by  the  parties  or  by 
a  jury  of  twelre  men,  to  be  oiganiaed  in  such  manner  as  by  oidi-^ 
nance  the  city  council  may  proyide.''  This  power  is  confeired  by 
the  dtj  charter.  The  declaration  alleges  further  that  ^the  de- 
fendant well  knowing  the  premises,  but  contriying  and  wrongfttlly 
and  unjustly  intending  to  injure,  prejudice  and  aggrieye  the  plain-^ 
tif^  and  to  incommode  and  annoy  him  in  the  possession*,  use,  occu- 
pation and  enjoyment  of  the  said  lot»  with  the  appurtenances,'^  didt 
on  the  1st  of  July,  1866,  dig  up  and  carry  away  from  Bay  street^ 
along  the  front  of  said  lot,  large  quantities  of  sand,  earth  and  gra^d^ 
some  of  which  the  plaintiff  had  purchased  and  spread  there  for  a 


JANUAKY  TERM,  1871.  255 



Donnan  ▼.  The  Citj  of  JaduKmYiUe. 

lidowalk  in  front  of  the  lot,  digging  away,  tearing  up  and  under- 
mining the  sidewalk  of  the  plaintiff,  and  also  digging  away  the 
earth  from  the  shade  trees  and  carrying  it  off,  depositing  it  in  the 
street  in  front  of  the  property  of  others,  digging  up  and  carrying 
away  the  said  shade  trees,  which  were  ornamental,  useful  and  valu- 
able, and  a  necessary  protection  against  fire,  learing  the  street  and 
sidewalk  in  a  ragged  and  incomplete  condition,  exposing  the  same 
and  the  lot  to  damage  by  washing  and  undermining,  making  the 
lot  and  the  buildings  thereon  difficult  and  inoonyenient  of  access, 
and  making  it  difficult  to  cross  the  street  from  his  premises,  and 
causing  the  water  to  stand  in  the  street  in  front  of  his  property  to 
his  great  injury,  making  him  no  compensation  for  said  injury,  etc. 

To  this  declaration  the  defendant  interposed  a  general  demurrer. 
The  court  sustained  the  denmrrer,  and  the  plaintiff  appealed. 

The  appellant  assigns  for  error,  that  the  court  erred  in  sustaining 
the  demurrer  and  giving  judgment  against  him. 

I  do  not  understand  that  the  plaintiff  claims  that  the  defendant 
ia  liable  in  this  action,  if  the  acts  complained  of  were  done  in  pur- 
snanoe  of  and  in  conformity  to  the  provisions  and  the  power  granted 
by  the  act  of  the  legislature  authorising  the  city  council  to  grade 
and  improve  the  streets,  but  that  if  the  acts  done  were  not  in  pur* 
Buance  of  the  power,  or  the  thing  accomplished  was  not  authorused 
to  be  done,  the  action  lies,  and  the  judgment  of  the  circuit  court 
was  erroneous.  In  this  proposition  tiie  court  must  concur,  and  also 
that  if  the  act  done  by  the  defendant  was  in  pursuance  and  con- 
formity to  this  power  of  the  city  council,  and  in  consequence  thereof 
the  plaintiff  sustained  damages,  he  is  entitled  to  compensation  by 
the  terms  of  the  charter. 

But  it  is  insisted  by  the  appellant  that  the  authority  to  grade  the 
street  in  front  of  the  plaintiff's  premises  is  limited  and  conditioned 
upon  making  compensation  for  the  injury,  if  any  injury  follows,  and 
that  as  the  defendant,  by  demurring,  admits  the  premises  alleged,  and 
it  does  not  appear  that  such  compensation  has  been  made,  the  de- 
fendant is  liable  in  this  action.    To  this  conclusion  I  cannot  agree. 

By  the  terms  of  the  city  charter,  the  making  compensation  for 
an  incidental  injury,  occasioned  by  making  a  public  improvement, 
as  by  grading  or  leveling  a  street,  does  not  precede  the  making  of 
the  improvement  and  causing  the  injury.  No  injury  is  sustained 
until  the  ^improvement''  is  effected  or  commenced.  There  can  le 
no  ^compensation''  due  until,  the  improvement  being  made,  it  is 
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ascertamed  that  there  is  an  injury,  and  the  extent  of  it  to  be  com- 
pensated. Whether  there  will  be  an  injury  to  a  lot  in  a  city  by  the 
leveling  of  the  street  in  front  of  it,  by  digging  it  down  or  filling  it 
up,  can  scarcely  be  determined  until  it  be  ascertained  whether  the 
lot  is  made  more  or  less  valuable  by  the  grading  or  leveling.  The 
particular  location  and  the  surroundings  of  the  lot  and  of  adjoining 
property,  the  making  it  more  accessible,  or  the  placing  of  impedi- 
ments and*  permanent  obstructions  in  the  way,  making  it  incon- 
venient of  access,  creating  a  nuisance  in  the  vicinity  of  it,  and 
numerous  other  incidents  may  be  taken  into  the  account  in  deter- 
mining whether  the  property  is  injured  or  benefited,  and  these 
cannot  always  be  calculated  upon  until  the  work  is  done  or  in  pro- 
gress. And  most  assuredly  no  action  can  be  maintained,  either  for 
a  trespass  or  for  compensation  for  an  -injury,  until  the  trespass  is 
committed  or  the  injury  sustained.  It  seems  clear  that  the  ^  just 
compensation  "  mentioned  in  the  charter  cannot  be  required  to  be 
made  before  the  damage  is  sustained. 

If  the  opposite  construction  should  prevail,  it  might  be  insisted 
by  tlie  same  logic,  that  the  city  might,  in  (idvance,  ^  charge  a  reason- 
able assessment  upon  those  benefited^  by  the  improvement,  the 
language  conferring  the  authority  to  make  compensation  and  to 
change  an  assessment  for  benefits  being  in  the  same  paragraph  and 
part  of  the  same  grant  of  power,  the  injuries  and  the  benefits  '^to 
be  ascertained  in  such  manner  as  shall  be  agreed  upon  by  the  parties 
or  by  a  jury**  to  be  provided  by  ordinance. 

I  cannot,  therefore,  consider  that  the  plaintiff  is  entitled  to 
recover  upon  the  ground  that  compensation  was  not  made  as  a  con" 
dition  upon  which  the  city  is  authorized  to  act  in  making  improve- 
ments upon  the  streets,  or,  in  other  words,  that  the  action  of  the 
dty  was  unlawful  or  unauthorized  because  compensation  was  not 
made.  In  this  I  do  not  confound  the  taking  of  private  property 
for  public  purposes  with  the  exercise  of  municipal  discretion  in 
improving  a  street  already  dedicated  to,  or  the  permanent  use  ol 
which,  as  an  easement,  has  been  paid  for  by  tiie  public,  there  being 
a  vast  difference  between  the  invasion  of  private  property,  disturb- 
ing the  exclusive  right  of  possession  of  the  owner,  and  the  improve- 
ment of  public  highways,  which  are  properly  under  the  control  o! 
the  public  for  legitimate  purposes,  notwithstanding  that  the  fee  of 
the  soil  remains  in  the  original  owner  or  his  grantees. 

The  question  then  arises,  whether  an  action  at  law  can  be  main 
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tnned  by  the  owner  of  a  city  lot  against  the  city  or  its  employees 
to  the  grading  of  streets  adjoining  it,  irrespective  of  any  provision 
«f  law  providing  compensation  for  injuries  sustained  by  the  adjoining 
owner.  The  case  of  CdUender  v.  Marsh,  1  Pick.  418,  is  a  leading 
and  standard  case  in  this  country,  and  has  been,  it  is  understood, 
cited  and  approved  by  the  supreme  court  of  the  United  States,  and 
by  the  courts  in  every  State  but  one  in  the  Union.  The  court 
in  that  case  say  that  there  has  been  no  construction  given  to  the 
provision  (relating  to  compensation  for  private  property  taken  for 
public  use)  which  can  extend  the  benefit  of  it  to  the  case  of  one 
who  suffers  an  indirect  and  consequential  injury  or  expense  by  the 
right  use  of  property,  the  v^e  of  which  already  belongs  to  the 
public.  It  has  ever  been  confined  in  judicial  application  to  the  case 
of  proi)erty  taken  and  appropriated  by  the  government  The  street 
^  being  established,  although  the  title  in  the  soil  remained  in  him 
from  whom  it  was  taken,  yet  the  public  acquired  the  right,  not  only 
to  pass  over  the  surfleMe  in  the  state  it  was  in  when  first  made  into 
n  street^  but  the  right  also  to  repair  and  amend  the  street,  and  fi>r 
this  purpose  to  dig  down  and  remove  the  soil  sufficiently  to  make 
the  passage  safe  and  convenient  Those  who  purchase  house  lots 
bordering  upon  streets  are  supposed  to  calculate  the  chance  of  such 
elevations  and  reductions  as  the  increasing  population  of  a  dty 
may  require  in  order  to  render  the  passage  to  and  from  the  sevend 
parts  of  it  safe  and  covenient^  and  as  their  purchase  is  always  vol- 
untary, they  may  indemnify  themselves  in  the  price  of  the  lot 
which  they  buy,  or  take  the  chance  of  future  improvements  as  they 
shall  see  fit  *  *  Every  one  v^rho  purchases  a  lot  upon  the  sum* 
mit  or  decline  of  a  hill  is  presumed  to  foresee  the  changes  which 
public  necessity  or  convenience  may  require,  and  avoid  or  provide 
against  a  loss.  *  •  *  That  it  might  be  proper  for  the  legisla- 
ture, by  some  general  act,  to  provide  that  losses  of  the  kind  com- 
plained of  in  this  suit  should  be  compensated  by  the  town  or  city 
within  which  improvements  may  be  made  for  the  public  good,  or 
by  the  owners  of  land  which  may  be  particularly  benefited,  is  not 
for  us  to  deny;  but  without  such  legislative  provision  we  have  no 
authority  on  the  subject,  it  being  clear  that  by  the  common  law,  as 
well  as  by  our  statutes,  the  defendant  in  this  action  is  not  liable. 
In  no  case  can  a  person  be  liable  to  an  action  as  for  a  tort,  for  an 
act  which  he  is  authorized  by  law  to  do."  Thurston  v.  Hany)ck^  18 
Mass.  220,  and  Panton  v.  Holland,  17  Johns.  92,  are  referred  to  as 
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folly  sustaining  this  position.  The  action  referred  to  was  trespast 
for  digging  down  the  street  by  the  plaintiff's  house  in  Boston,  and 
taking  away  the  earth  so  as  to  endanger  the  falling  of  the  walls,  in 
consequence  of  which  he  was  obliged  to  build  new  walls  at  great 
expense  to  preserve  his  property  and  render  it  easy  of  access  as  it  was 
before,  and  this  after  the  house  had  been  standing  for  twenty  yeara. 

The  supreme  court  of  the  United  States,  in  Smiih  r.  The  Corpo- 
ration of  Washington,  20  How.  135,  where  similai^  injuries  wer» 
alleged  to  have  occurred  in  consequence  of  the  cutting  down  shade 
trees,  removing  a  wall  and  the  pavement,  digging  down  the  street 
and  thereby  obstructing  the  ingress  and  egress,  injuring  the  value 
of  the  property  and  compelling  the  plaintiff  to  pay  large  sums  of 
money  to  enable  her  to  use  and  occupy  her  house,  quoted  approv- 
ingly the  decision  in  OaBender  v.  Marsh.  The  case  had  been  tried 
by  a  jury,  the  court  below  instructing  them  that  '^  the  defendants 
cannot  be  responsible  in  damages  in  this  action,  unless  from  the 
evidence  the  jury  shall  find  that  said  change  was  made  wantonly, 
willfully  and  maliciously."  The  declarations  alleged  that  the  ^de- 
fendants unlawftiUy,  wrongfully  and  injuriously''  cut  down  the 
shade  trees,  etc.  The  questions  arising,  and  which  were  considered 
by  the  supreme  court,  were  '^whether  the  corporation  had  ponmr 
to  change  the  grade  of  the  street^  or  acted  unlawftiUy  and  wrong- 
fully in  so  doing ; "  and  **  if  the  act  was  lawfiil,  were  the  defendants 
bound  to  compensate  the  plaintiff  for  the  injurious  consequences  to 
her  property  ?  "  (The  first  of  these  questions  does  not  arise  in  the 
present  case,  the  power  to  improve  or  alter  the  streets  being  too 
plain  for  question  by  the  terms  of  the  city  charter.) 

The  court  says  that  the  defendants,  **  having  performed  the  trust 
confided  to  them  by  law,  according  to  the  best  of  their  judgment 
and  discretion,  without  exceeding  the  jurisdiction  and  authority 
vested  in  them  as  agents  of  the  public,  and  on  land  dedicated  to 
public  use  for  the  purpose  of  a  highway,  they  have  not  acted  un- 
lawfully or  wrongftilly  as  charged  in  the  declaration.  They  have 
not  trespassed  on  the  plaintiff's  property,  nor  created  a  nuisance 
injurious  to  it,  and  are  consequently  not  liable  to  damages  where 
they  have  committed  no  wrong,  but  have  fulfilled  a  duty  imposed 
on  them  by  law,  as  agents  of  the  publia  The  plaintiff  may  have 
suffered  inconvenience,  and  been  put  to  expense  in  consequence  of 
such  action,  yet  as  the  act  of  defendant  is  not  nnlawftil  or  wrong* 
ful,  they  are  not  bound  to  make  any  recompense.    It  is  what  the 
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kw  styles '  damnum  absque  injuria.^  Private  inteiestB  most  yield 
to  public  acoommodation ;  one  cannot  build  his  house  on  the  top 
of  a  hill  in  the  midst  of  a  city,  and  require  the  grade  of  the  street 
to  conform  to  his  conyenienoe  at  the  expense  of  that  of  the  public'' 
The  cases  of  OdO&nder  r.  Marsh,  1  Pick.  417 ;  Oram  r.  Beading,  9 
Watts,  383;  (/Connor  r.  Pittsburgh,  18  Penn.  187,  are  quoted  and 
approved  as  leading  and  authoritative  cases,  and  the  views  expressed 
are  considered  as  the  settled  law  in  this  country. 

A  distinction  is  attempted  to  be  drawn  between  the  case  at  bar 
and  that  of  the  corporation  of  Washington,  because  of  the  peculiar 
nature  of  the  grant  of  land  covered  by  the  city.  It  was  conveyed 
to  trustees  to  be  laid  out  as  a  federal  city,  with  such  streets,  lanes^ 
avenues,  parks,  etc.,  as  should  be  approved  by  the  president^  and  so 
the  soil  in  the  streets  belonged  to  the  city  in  fee.  Without  entering 
into  an  argument  upon  this  suggestion,  it  may  be  remarked  that 
there  is  nothing  before  us  to  show  by  what  tenure  the  city  of  Jack* 
sonville  claims  the  control  of  the  soil  in  the  streets,  and  if  there 
had  been,  we  cannot  see  that  it  would  change  the  status  of  the 
parties,  the  city  having  in  any  event  fuU  power  to  make  and  change 
the  grade  of  the  streets  for  the  convenience  of  travel  and  business. 
Nor  is  the  decision  of  the  supreme  court  of  the  United  States  in 
the  case  referred  to  controlled  by  the  character  of  the  title  of  the 
dty  to  the  soil  in  the  streets. 

The  conclusion  is,  then,  that  if  the  declaration  alleged  that  the 
dty  council  acted  within  the  scope  of  their  legitimate  powers,  they 
would  not  be  liable  in  this  form  of  action. 

That  the  city  council  must  make  *'  to  the  parties  injured  by  an 
improvement  a  just  compensation,''  imposes  upon  it  the  duty  to 
hear  and  consider  claims  to  such  compensation,  and  make  provision 
therefor  in  the  manner  provided  by  law.  If  the  city  council  neglect 
their  duty  in  this  regard,  they  are  liable  to  such  measures  as  may  be 
taken  against  them  for  a  reftisal  to  comply  with  a  requirement  of 
the  law.  The  proposition  that  where  a  remedy  is  created  by  statute 
where  none  before  existed  must  be  pursued,  and  is  too  well  estab- 
lished to  require  argument  The  authorities  dted  upon  this  point 
are  ample  and  pertinent 

But  the  conclusion  that  the  dty  is  not  liable  to  this  action  for 
damages  sustained  by  parties  in  consequence  of  making  publio 
improvements  under  authority  of  law,  does  not  dispose  of  this  cassb 

The  question  properly  before  the  court  is  upon  the  demurrer  to 


260  FLORIDA, 


Donnan  t.  The  City  of  JackfonTiUa. 


this  declaration.  It  aUeges  that  the  defendant,  ^'oontriying  and 
unjustly  intending  to  injure^  prejudice  and  aggrieve  the  plaintiffy 
and  to  incommode  and  annoy  him,"  dug  away  his  sidewalk, 
destroyed  his  shade  trees,  and  created  a  nuisance  in  the  street  in 
front  of  his  premises.  More  apt  language  to  allege  a  willfiil  yiola- 
tion  of  law,  and  the  doing  of  malicious  mischief  and  injury  to  the 
plaintiff  and  his  property,  can  scarcely  be  conceiyed.  The  defendant 
takes  no  issue  upon  this,  but  demurs  and  says  no  cause  of  action  is 
stated,  and  though  the  allegations  be  admitted,  the  plaintiff  is  not 
entitled  to  recoTer. 

This  is  admitting  too  much.  In  Smith  v.  Corporation  of  Waeh' 
ingtony  the  court  premises  that  the  gravamen  of  that  case  was  not  a 
trespass  on  the  property  of  the  plaintiff,  or  the  taking  down  a 
wall  or  remoTing  shade  trees  thereon,  nor  the  erection  of  a  nuisance 
on  the  public  highway,  nor  a  willful,  malicious  or  oppressire  abuse 
of  authority  in  order  to  injure  the  plaintiff  The  jury  had  found 
the  contrary,  and  the  question  was  whether  the  city  was  liable  for 
the  consequences  of  lawful  acts. 

The  plaintiff  has  stated  here  a  serious  cause  of  action,  a  yiolation 
of  law  by  the  defendants,  whereby  he  has  suffered.  The  dronit 
judge  doubtless  decided  the  question  upon  the  demurrer  without 
referenoe  to  the  language  of  the  declaration  introducing  the  charges 
brought  against  the  defendant ;  but  as  our  attention  is  called  to  the 
language  of  the  pleading,  we  must  pass  upon  it  as  it  is  written,  and 
it  follows  that  the  judgment  of  the  circuit  court  must  be  reyersed. 

Nora.— Municipal  ooipontlons  are  not  reBponalble,  unless  exprettly  so  declared  by 
statute,  for  consequential  damages  resulting  from  a  change  In  the  grade  of  a  street* 
to  one  whose  land  Is  not  taken,  where  the  work  Is  done  without  malice,  and  proper 
care  Is  exercised,  and  this  although  Improvements  were  made  in  conformity  with  the 
first  grade.  IUidcUff*B  Exteuton  ▼.  Mayor  of  Brooklyn,  4  N.  Y.  206;  Graces  t.  OCte,  2  Hill, 
41)6:  Macy  t.  InManapolUB,  17  Ind.  867;  Hoffman  ▼.  ;9t.Loute,  16  Mo.  661;  Markham  t. 
Mayor,  88  Qa.  408;  Hovey  ▼.  Mayo,  88  Me.  388;  Hooker  t.  New  Hanen,  eU^  Co,,  14  Oonn. 
146 ;  Oreal  t.  Keokuk,  4  Oraene  (la.),  47 ;  Benedict  t.  Oott,  3  Bart>.  469 ;  WUaon  w.  Mayor, 
1  Denio,  667.  See,  also,  cases  dted  In  DIUon*s  Municipal  Corporations,  681,  6861,  T4L 
But  if  the  power  be  exercised  In  an  unreasonable  manner,  or  wantonly  and  maliciously, 
the  rule  Is  otherwise.  Id.  See,  also,  hereon,  RoherU  v.  Chica^fo,  86  lU.  846 ;  Bound  ▼. 
Mvjttford,  8  R.  I.  154;  Ryddtph  ▼.  New  Orleans,  U  La.  Ann.  818 ;  Mayor  t.  Randolph,  4 
Watts  it  Seig.  514.  So  in  Kentucky,  If  the  change  Is  extraordinary  and  peculiarly 
Injurious,  the  adjacent  owner  may  have  damages.  LouimrOU  t.  RoiOinQ  Mm  Cb.,  8  Bush. 
416.  In  Ohio  the  corporation  Is  held  liable,  even  thoui^  the  change  is  lawful  and  Judi- 
ciously made.  Bhodet  ▼.  Ofneiimott,  10  Ohio,  160;  JlfoOombs  ▼.  Admm,  16  Id.  474 ;  8.  C, 
18  id.  880 ;  Ooodloe  ▼.  CindnnaiU,  4  Id.  600.  A  municipal  corporation  Is  the  Judge  of  the 
necessity  of  a  change  of  grade  (Maey  t.  IndUinapoU»,  17  Ind.  867),  and  of  whether  the 
grade  adopted  be  the  best  one.  BoberU  r.  CMeago,  86  IlL  849 ;  Snyder  r.  RoePcporC,  6  Ind. 
887 ;  ReynoldB  ▼.  Shreveport,  13  La.  Ann.  486.  If  the  statute  proTldes  a  specUlc  remedy,  it 
alone  must  be  pursued.  Emtt  t.  KtmJde,  5  Ohio  St.  680 ;  Andover  t.  Ootdd,  6  Mass.  10 ; 
HovevT.  jrayOi48Me.9BB8;  Cbl6T.iriissattns,14Ia.886^— Bap. 
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Wasi^  plaintiff  in  enror,  y.  MoKnm 

Vklailff  VBflOTered  jadgment  in  Lonklmaa  a^iut  the  defendant,  aiid  on  tUf 
UMtlelled  Judgment,  agftin  recovefed  Judgment  in  New  York.  After  tlie 
leeoreiy  of  tlie  first  Judgment,  the  Judgment  debtor  in  New  York  mede  a 
irolnntary  oonTejanee  to  hie  son  of  lead  owned  bj  bim  in  Tezaa ;  and  pend- 
ing the  suit  in  New  York,  tbe  eon,  without  ooneideration,  oonyejed  said 
land  to  a  stranger  charged  with  notiee  of  all  the  facts.  All  of  the  partiee 
weie  aon-residenta.  This  action  was  commenced  on  the  New  York  Judg- 
ment by  attachment,  to  set  aside  the  conreyance  and  to  subject  the  lands  to 
the  payment  of  the  daim.  BM,  that  the  action  was  properly  brought,  and 
that  the  plaintiff  could  maintain  the  action  without  iirst  reooTering  Judg- 
ment upon  such  demands  in  an  independent  action  brought  in  a  court  of  tlila 


AonOK  upon  s  judgment  obtaiiied  in  the  State  of  New  YorlL 
Flaintii!^  now  defendant  in  error,  had  judgment  The  2Mti  an 
nfficiently  stated  in  the  opinion. 

J.  J.  Sareauri  and  W.  H.  Ooddard,  for  plaintiff  in  enor. 

IF.  0.  WM,  fixr  debndanti  in  error. 
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thifl  declaration.  It  alleges  that  the  defendac 
mijiutly  ifUending  to  injure^  prejudice  and  ag 
and  to  incommode  and  annoy  him/'  dug  : 
destroyed  his  shade  trees,  and  created  a  nnisan 
front  of  his  premises.  More  apt  language  to  al 
tion  of  law,  and  the  doing  of  malicious  mischie 
plaintiff  and  his  property,  can  scarcely  be  conceiv  . 
takes  no  issue  upon  this,  but  demurs  and  says  n 
stated,  and  though  the  allegations  be  admitted, 
entitled  to  recover. 

This  is  admitting  too  much.  In  Smith  y.  Co 
ington^  the  court  premises  that  the  grayamen  of 
trespass  on  the  property  of  the  plaintiff,  or  i 
wall  or  removing  shade  trees  thereon,  nor  the  en 
on  the  public  highway,  nor  a  willful,  malicious  c 
of  authority  in  order  to  injure  the  plaintiff  Tl 
the  contrary,  and  the  question  was  whether  the 
the  consequences  of  lawful  acts. 

The  plaintiff  has  stated  here  a  serious  cause  oi 
of  law  by  the  defendants,  whereby  he  has  suf 
judge  doubtless  decided  the  question  upon  the 
referenoe  to  the  language  of  the  declaration  intrc 
brought  against  the  defendant ;  but  as  our  atten 
language  of  the  pleading,  we  must  pass  upon  it  i 
it  follows  that  the  judgment  of  the  circuit  cour 

Nora.— Municipal  ooiporatloiis  are  not  reBponalble,  unless  c 
statute,  for  consequential  damages  resulting  from  a  change 
to  one  whose  land  Is  not,  taken,  where  the  work  is  done  wltl 
care  is  exercised,  and  this  although  improvements  were  made 
first  grade.    RaddUff  'b  Bxteuton  t.  Mayor  of  Brooklyn,  4  N.  Y.  2 
41)6;  Maey  t.  InMcmapoiUs,  17  Ind.  867;  Hofman  t.  <SK.Loute, 
Mayor,  88  Qa.  400;  Hovey  t.  Mayo,  88  Me.  888;  Hooker  t.  New  1 
146 ;  Oreal  t.  Keokuk,  4  Greene  aa.),  47 ;  Benedict  t.  CMl,  8  Bar 
1  Benio,  697.    See,  also,  cases  cited  in  Dillon's  Municipal  Co} 
But  if  the  power  be  exercised  in  an  unreasonable  manner,  or  wi 
the  rule  is  otherwise.    Id.    See,  also,  hereon,  BoberU  v.  CMea 
Mumford,  8  R.  1. 154;  Rudolph  t.  New  OrieartB,  11  La.  Ann.  8tt 
Watts  it  Sent.  514.    So  in  Kentucky,  if  the  change  is  extnu 
injurious,  the  adjacent  owner  may  have  damages.   LouieoOie  y 
416.    In  Ohio  the  corporation  is  held  liable,  even  thoui^  the  cfa : 
clously  made.   Bhodu  v.  Otoeinnatt,  10  Ohio,  1B8;  MeConkbe  r. 
18  id.  280 ;  Ooodloe  t.  Oneinnaii,  4  id.  600.    A  municipal  corpora 
necessity  of  a  change  of  grade  (Afoey  t.  IndianapoUe,  17  Ind.  2' 
grade  adopted  be  the  best  one.   BoberU  t.  CMeago,  8S  111.  918 ;  i9 
887;  B^/noIds  ▼.  SAreoqx)rt,  IS  La.  Ann.  486.  If  the  statute  provi 
alone  must  be  pursued.   Errut  r.  Kurikle,  5  Ohio  St.  680 ;  Ando 
HovevT.  jrayOi48Me.8»;  ail6T.iriiaea«ncl4Ia.88(k~Bap. 


I-  ■» 

I    X 

I 


CASES 


SUPREME    COURT 


ov 


TEXAS. 


■ 


I 


Wabih  plaintiff  in  error,  y.  MoEivink 

(nT0x.sofr.) 

Vdtmtarg  MMMfOfiM.    iUfaeAiiMiil  ^n  fntiffm  Judgmimt 

nalatlff  iMOTered  Jadgment  in  Looialana  agaiiut  the  defendftiit»  aiid  on  tUf 
■BMtlfliiad  Jndgmeniy  agtln  recovered  Judgment  in  New  Tork.  After  tlie 
jgcovoiy  of  the  first  Judgment,  the  Jadgment  debtor  in  New  Tork  made  a 
'volontarj  oonTeyanee  to  his  son  of  land  owned  bj  him  in  Texas ;  and  pend- 
ing the  suit  in  New  Tork,  the  son,  without  consideration,  conyejed  said 
kmd  to  a  stranger  charged  with  notice  of  all  the  facts.  All  of  the  parties 
-wt/n  non-residents.  This  action  was  commenced  on  the  New  Tork  Judg* 
flasBt  by  attadiment,  to  set  aside  the  conireyance  and  to  subject  the  lands  to 
the  pajment  of  the  daim.  BM,  that  the  action  was  properly  brought,  and 
tint  the  plaintiff  could  maintain  the  action  witliont  iirst  reoorering  Jndg* 
upon  such  demands  in  an  independent  action  brought  in  a  court  of  this 


AonOK  upon  s  judgment  obtained  in  the  State  of  New  YorlL 
nffffitifTj  now  defendant  in  error,  had  judgment    The  faoti  an 
stated  in  the  opinion. 


J,  J.  Hareauri  and  W.  H.  Ooddard,  for  phintiff  in  enor. 
W»  ttm  WM^  fixr  de&ndanti  in  error. 


ZGO 


FLORIDA, 


Donnan  ▼.  The  Cltj  of  JackaoiiTi 


this  declaration.  It  aUeges  that  the  defenda: 
imjiiBtly  inUnding  to  injure,  prejudice  and  cu 
and  to  inoommode  and  annoy  him/'  dug 
destroyed  his  shade  trees,  and  created  a  nuisai 
front  of  his  premises.  More  apt  language  to  a 
tion  of  law,  and  the  doing  of  malicious  mischii 
plaintiff  and  his  property,  can  scarcely  be  concei 
takes  no  issue  upon  this,  but  demurs  and  says  i 
stated,  and  though  the  allegations  be  admitted, 
entitled  to  recover. 

This  is  admitting  too  much.  In  Smith  v.  0 
ington,  the  court  premises  that  the  grayamen  oi 
trespass  on  the  property  of  the  plaintiff,  or 
wall  or  remoTing  shade  trees  thereon,  nor  the  ei 
on  the  public  highway,  nor  a  willftil,  malicious 
of  authority  in  order  to  injure  the  plaintiff  1 
the  contrary,  and  the  question  was  whether  the 
the  consequences  of  lawful  acts. 

The  plaintiff  has  stated  here  a  serious  cause  c 
of  law  by  the  defendants,  whereby  he  has  su 
judge  doubtless  decided  the  question  upon  the 
reference  to  the  language  of  &e  declaration  intr 
brought  against  the  defendant ;  but  as  our  attei 
language  of  the  pleading,  we  must  pass  upon  it 
it  follows  that  the  judgment  of  the  circuit  coa 

Nora.  ~  Municipal  ooipontlons  are  not  reBponslble,  unless 
statute,  for  consequential  damages  resulting  from  a  change 
to  one  whose  land  Is  not  taken,  where  the  work  Is  done  wl* 
care  Is  exercised,  and  this  although  Improvements  were  mad 
ilrstgrade.    iiadelC^ 's .EIrecutori t. Jlfayor o/ Broofclyn^ i N.  Y. ' 
41)6;  Macy  t.  JtMNanofwiis,  17  Ind.  867;  Hoffman  ▼.  St^lAAiiHy 
Jfavor, 88  Qa.  400;  Honoey  ▼.  Jlfoyo,  88  Me.  388;  Hooker  t.  New 
146;  Oreal  t.  fTeoftidc,  i  araene  (la.),  47 ;  Benedict  t.  Oott,  8  Ba 
1  Benlo,  697.   See,  also,  cases  dted  In  Dillon's  Municipal  C< 
But  If  the  power  he  exercised  In  an  unreasonable  manner,  or  v  < 
the  rule  Is  otherwise.    Id.    See,  also,  hereon,  BohertM  v.  CMc 
Mvumfordt  8  R.  I.  154;  BmdoiL'ph  w.  New  OKeans,  11  La.  Ann.  8 
Watts  A  Serg.  514.    So  In  Kentucky,  If  the  change  Is  extn . 
Injurious,  the  adjacent  owner  may  have  damages.   LauinHU 
416.    In  Ohio  the  corporation  Is  held  Usble,  even  though  the  c  i 
clously  made.   Bhodet  t.  OInelnnati,  10  Ohio,  160;  MeCombir 
18  id.  889 ;  Ooodloe  t.  CindnnatU  4  Id.  600.    A  municipal  corpoi: 
naoesslty  of  a  change  of  grade  (Ifacy  r.  Indkmapolif,  17  Ind.  * 
grade  adopted  be  the  best  one.   Jf{obereaT.GM0cigo,8SI11.849; 
887;  B^/noIds  Y.  STirev^port,  IS  La.  Ann.  48B.  If  the  statute  pro' 
alone  must  be  pursued.   Errut  t.  KwiKU^  5  Ohio  St.  680 ;  Anc ' 
HowvT.  jrayOi48Me.888;  Col6T.iriisea«ns,14Ia.88(k~Bap. 
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TEXAS. 


Wasd^  plaintiir  in  error,  y.  MoEBvmk 

(»T0x.sofr.) 

TMOvered  jnclgment  in  Looialana  agaiiut  the  defendftiit»  aiid  on  tUf 
^luwUsiled  judgment,  agftin  recovefed  Judgment  in  New  York.  After  the 
tmoarerj  of  the  first  Judgment,  the  Judgment  debtor  in  New  York  made  a 
woluntary  oonTejanee  to  his  son  of  lend  owned  bj  him  in  Texas ;  and  pend- 
ing the  suit  in  New  York,  the  son,  without  oonsideration,  oouTejed  said 
Innd  to  a  stiaoger  charged  with  notice  of  all  the  facts.  All  of  the  ]wrties 
non-residents.  This  action  was  commenced  on  the  New  York  Jndg* 
by  attachment,  to  set  aside  the  conireTance  and  to  subject  the  lands  to 
payment  of  the  daim.  BM,  that  the  action  was  properly  brought,  and 
tlsat  the  plaintiff  could  maintain  the  action  witliout  first  reoorering  Jndg* 
It  upon  such  demands  in  an  independent  action  brought  in  a  court  of  this 


AonoK  upon  s  judgment  obtaiiied  in  the  State  of  New  YorlL 
FUntill^  now  defendant  in  error,  had  judgment  The  2Mti  an 
inffieiently  stated  in  the  opinion. 

J.  J.  HoTcowrt  and  W,  H.  Goddard,  for  plaintiff  in  enor. 

W.  O.  WM,  toot  defendanti  in  error. 
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this  declaration.  It  alleges  that  the  defendant^  '^  contriving  and 
unjustly  intending  to  injure^  prejudice  and  aggrieve  the  plaintiff, 
and  to  incommode  and  annoy  him,^  dag  away  his  sidewalk, 
destroyed  his  shade  trees,  and  created  a  nuisance  in  the  street  in 
front  of  his  premises.  More  apt  language  to  allege  a  willful  yiola- 
tion  of  law,  and  the  doing  of  malicious  mischief  and  injury  to  the 
plaintiff  and  his  property,  can  scarcely  be  conceiyed.  The  defendant 
takes  no  issue  upon  this,  but  demurs  and  says  no  cause  of  action  is 
stated,  and  though  the  allegations  be  admitted,  the  plaintiff  is  not 
entitled  to  recoyer. 

This  is  admitting  too  much.  In  Smith  v.  Carparaiion  of  Wcuih^ 
ingtony  the  court  premises  that  the  gravamen  of  that  case  was  not  a 
trespass  on  the  property  of  the  plaintiff,  or  the  taking  down  a 
wall  or  remoTing  shade  trees  thereon,  nor  the  erection  of  a  nuisance 
on  the  public  highway,  nor  a  willful,  malicious  or  oppressive  abnse 
of  authority  in  order  to  injure  the  plaintiff  The  jury  had  found 
the  contrary,  and  the  question  was  whether  the  city  was  liable  for 
the  consequences  of  lawful  acts. 

The  plaintiff  has  stated  here  a  serious  cause  of  action,  a  yiolation 
of  law  by  the  defendants,  whereby  he  has  suffered.  The  oircnit 
judge  doubtless  decided  the  question  upon  the  demurrer  without 
reference  to  the  language  of  tiie  declaration  introducing  the  charges 
brought  against  the  defendant ;  but  as  our  attention  is  called  to  the 
language  of  the  pleading,  we  must  pass  upon  it  as  it  is  written,  and 
it  follows  that  the  judgment  of  the  circuit  court  must  be  reversed. 

Nora.  ~  Municipal  ooipontlons  are  not  reBponsible,  unless  expressly  so  declared  by 
statute,  for  consequential  damages  resulting  ftt>m  a  change  In  the  grade  of  a  street, 
to  one  whose  land  Is  not,  taken,  where  the  work  Is  done  without  malice,  and  proper 
care  Is  exercised,  and  this  although  Improyements  were  made  in  conformity  with  the 
first  grade.  Badcliff  *b  Exeevton  ▼.  Mayor  of  Broofclyn^  i N.  Y.  206;  Qrcuoef  t.  OCfs,  2  HUI, 
41)6:  Maey  t.  /fuNanofMUs,  17  Ind.  867;  Hofnutn  t.  St, LofOB^  lA  Mo.  651;  Markham  ▼. 
Mayor,  88  Qa.  408;  Hovey  ▼.  Mayo^  28  Me.  888;  Booker  v.  New  Hanen^  eU^  Oo^  U  Oonn. 
146;  OrttU  t.  Keokuk,  4  Oreene  (la.),  47 ;  Benedict  ▼.  OotL,  8  Bart>.  469;  WUaon  y.  Mayor^ 
1  Benio,  697.  See,  also,  cases  dted  In  Dillon's  Municipal  Corporations,  884,  886,  TCL 
But  if  the  power  be  exercised  in  an  unreasonable  manner,  or  wantonly  and  maliciously, 
the  rule  Is  otherwise.  Id.  See,  also,  hereon,  Roberts  ▼.  CTiioooo,  26  m.  248;  Round  t. 
Mumford,  8  R.  I.  154;  Audolpfi  t.  New  Orleans,  U  La.  Ann.  242 ;  Mayor  y.  Randolph,  i 
Watts  it  Seig.  614.  So  In  Kentucky,  if  the  change  is  extraordinary  and  peculiarly 
injurious,  the  adjacent  owner  may  have  damages.  LouitoUU  y.  RatUng  Mill  Co^  8  Bush« 
416.  In  Ohio  the  oorporation  is  held  lisble,  eyen  though  the  change  is  lawful  and  Judi- 
ciously made.  Rhodes  y.  Ofneiimott,  10  Ohio,  168 ;  MeComhs  t.  Atkron,  16  Id.  474 ;  8. 0, 
18  id.  280 ;  Qoodlot  y.  (XncintuitC,  4  id.  600.  A  municipal  oorporation  Is  the  Judge  of  the 
necessity  of  a  change  of  grade  {Ma/cy  y.  Indiana/poMs^  17  Ind.  267),  and  of  whether  the 
grade  adopted  be  the  best  one.  Jftoberta  y.  dMeago,  26  III.  849 ;  SnvderT.Roeic|)or(,6Ind. 
887;  R6|/noId8  y.  SArev^>ort,  18  La.  Ann.  486.  If  the  statute  proyldes  a  specillo  remedy.  It 
alone  must  be  pursued.  Smst  y.  funlde,  5  Ohio  St.  680 ;  Andoner  y.  Ooiild,  6  Mass.  40 : 
Hovevy.Mavo.48Me.8tt;  Coley.Miisea«ncl4Ia.880^— Bap. 
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If  AMD,  plflintiir  in  error,  y.  MoKjonoL 

(M  Tax.  SOT.) 

FIttallff  wcorerad  Judgment  in  T4>n1iilnna  agftlnst  the  defendant,  end  on  Hdi 
■nnUsfied  judgment,  egein  reoorered  Judgment  in  New  York.  After  the 
leeorery  of  the  fiiet  Judgment,  the  Judgment  debtor  In  New  York  made  a 
wlnntarj  eonTejanoe  to  hie  son  of  land  owned  bj  him  In  Tezaa ;  and  pend* 
log  the  suit  in  New  York,  the  ton,  without  consideration,  couTejed  said 
kad  to  a  stranger  charged  with  notice  of  all  the  fkcts.  All  of  the  jwrtlea 
wen  noo-residenta.  This  action  was  commenced  on  the  New  York  Jndg- 
■eat  by  attachment,  to  set  aside  the  conveyance  and  to  subject  the  lands  to 
te  payment  of  the  daim.  EM,  that  the  action  was  properly  brought,  and 
thit  the  pl^ntiff  could  maintain  the  action  without  ilrst  reooTering  Jndg- 
npon  such  demands  in  an  Independent  action  brought  in  a  court  of  this 


Aonov  upon  a  judgment  obtained  in  the  State  of  New  York. 
FUntti!^  now  defendant  in  error,  had  judgment  The  bote  an 
adBcienily  stated  in  the  opinion. 

/.  /•  Hareauri  and  W.  H.  Goddard,  for  phdntiff  in  error. 

W.  9.  WM,  finr  defendanti  in  error. 
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this  declaration.  It  alleges  that  the  defendant^  '' contriving  and 
unjustly  intending  to  injure^  prejudice  and  aggrieve  the  plaintiffs 
and  to  incommode  and  annoy  him/'  dng  away  his  sidewalk, 
destroyed  his  shade  trees,  and  created  a  nuisance  in  the  street  in 
front  of  his  premises.  More  apt  language  to  allege  a  willful  yiola- 
tion  of  law,  and  the  doing  of  malicious  mischief  and  injury  to  the 
plaintiff  and  his  property,  can  scarcely  be  conceiyed.  The  defendant 
takes  no  issue  upon  this,  but  demurs  and  says  no  cause  of  action  is 
stated,  and  though  the  allegations  be  admitted,  the  plaintiff  is  not 
entitled  to  recoyer. 

This  is  admitting  too  much.  In  Smith  y.  Corporation  of  Wash- 
ingtony  the  court  premises  that  the  gravamen  of  that  case  was  not  a 
trespass  on  the  property  of  the  plaintiff,  or  the  taking  down  a 
wall  or  removing  shade  trees  thereon,  nor  the  erection  of  a  nuisance 
on  the  public  highway,  nor  a  willful,  malicious  or  oppressiye  abuse 
of  authority  in  order  to  injure  the  plaintiff  The  jury  had  found 
the  contrary,  and  the  question  was  whether  the  city  was  liable  for 
the  consequences  of  lawful  acts. 

The  plaintiff  has  stated  here  a  serious  cause  of  action,  a  yiolation 
of  law  by  the  defendants,  whereby  he  has  suffered.  The  circuit 
judge  doubtless  decided  the  question  upon  the  demurrer  without 
reference  to  the  language  of  tiie  declaration  introducing  the  charges 
brought  against  the  defendant ;  but  as  our  attention  is  called  to  the 
language  of  the  pleading,  we  must  pass  upon  it  as  it  is  written,  and 
it  follows  that  the  judgment  of  the  circuit  court  must  be  reversed. 

NOTB.~MiinlolpBl  ooiporaftlons  are  not  responsible,  unleae  expressly  so  deoland  hf 
statute,  for  consequential  damages  resulting  from  a  change  In  the  grade  of  a  street, 
to  one  whose  land  is  not^  taken,  where  the  work  Is  done  without  malice,  and  proper 
care  is  exercised,  and  this  although  Improyements  were  made  in  conformity  with  tbm 
first  grade.  Badeliff'i  Bxecuton  ▼.  Mayor  of  Brooklyit,  4  N.  Y.  208;  Qravea  ▼.  Otis,  2  HUI, 
466;  Maev  t.  Jfidtenapolis,  17  Ind.  987;  Hofman  t.  St. Louts,  16  Mo.  6S1;  Martsham  ▼. 
Mayor,  28  Ga.  402;  Hovey  t.  Mayo,  28  Me.  322 ;  Hocker  y.  Ntw  Hantn,  etc,  Co.,  14  Conn. 
146;  OrttA  t.  JTeofculc,  4  Greene  (la.),  47 ;  Benedict  ▼.  GoCt,  8  Barb.  469;  WQaon  t.  Mayor^ 
1  Dento,  607.  See,  also,  cases  cited  in  Dillon's  Municipal  Corporations,  0S4,  626,  T4L 
But  if  the  power  be  exercised  in  an  unreasonable  manner,  or  wantonly  and  maliciously, 
the  rule  is  otherwise.  Id.  Bee,  also,  hereon,  RoberU  v.  CMcago,  26  lU.  240;  Bound  t. 
Mtmford,  2  B.  1. 154;  Rudoiph  ▼.  New  Orleans,  11  La.  Ann.  242 ;  Mayor  ▼.  Randolph,  4 
Watts  ft  Seig.  614.  So  in  Kentucky,  if  the  change  is  extraordinary  and  peculiarly 
injurious,  the  adjacent  owner  may  haye  damages.  LouisviOe  t.  BoiOino  M<U  Co.,  8  Bush. 
416.  In  Ohio  the  corporation  is  held  liable,  eyen  though  the  change  is  lawful  and  Judi- 
ciously made.  BhodM  y.  (HneinnaU,  10  Ohio,  160;  Jf oGombt  y.  .^eitrtm,  IB  id.  474;  &G., 
18  id.  220 ;  Ooodloe  y.  OineinnaH,  4  Id.  600.  A  municipal  corporation  is  the  Judge  of  the 
neoMslty  of  a  change  of  grade  (Maey  y.  IndianaipdUt,  17  Ind.  267),  and  of  whether  the 
grade  adopted  be  the  best  one.  Bobertty.OMea(^261U.9tO;  Snvdsry.  Zlo0l(i)orC,6Ind. 
287;  R^/noIds  y.  Shreoeport,  18  La.  Ann.  426.  If  the  statute  proyides  a  specific  remedy,  it 
alone  must  be  pursued.  IZ^fTist  y.  KunMe,  6  Ohio  St.  G20 ;  Andover  y.  Ooiild,  6  Mass.  40  ; 
Hoo0vy.  jraV0,48Me.828;  Cole  y.  JTuMOtifie,  14  la.  206.— Bv. 
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Aiiiilf  vMorend  Judgment  in  Ixraislmna  agftlnst  the  defendant,  nnd  on  Hdi 
■mlielled  judgment*  again  fecoreied  Judgment  in  New  York.  After  the 
lecofery  of  the  first  Judgment,  the  Judgment  debtor  in  New  York  made  a 
^nntarj  eouTejanoe  to  hie  son  of  land  owned  bj  him  in  Texas ;  and  pend* 
log  the  suit  in  New  York,  the  eon,  without  consideration,  oouTejed  said 
had  to  a  stranger  charged  with  notice  of  all  the  facts.  All  of  the  ]>arties 
wen  non-residents.  This  action  was  commenced  on  the  New  York  Judg* 
■sat  bj  attachment,  to  set  aside  the  conyeyaace  and  to  subject  the  lands  to 
iSktb  pajrment  of  the  daim.  SM,  that  the  action  was  praperlj  brought,  and 
thit  the  pl^ntiff  could  maintain  the  action  without  first  recorering  Judg- 
ant  upon  such  demands  in  an  Independent  action  brought  in  a  court  of  this 


AonON  upon  a  judgment  obtained  in  the  State  of  New  Toik. 
FUnttf^  now  defendant  in  error,  had  judgment  The  bote  are 
iifflcienily  stated  in  the  opinion. 

/•  /•  JBareaurt  and  W,  ff.  Ooddard,  for  plaintiff  in  error. 

W.  A  WMf  finr  defendanti  in  error. 
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this  declaration.  It  alleges  that  the  defendant,  ^contriving  and 
unjustly  intending  to  injure,  prejudice  and  aggrieve  the  plaintiff, 
and  to  incommode  and  annoy  him,"  dng  away  his  sidewalk, 
destroyed  his  shade  trees,  and  created  a  nuisance  in  the  street  in 
front  of  his  premises.  More  apt  language  to  allege  a  willful  yiola- 
tion  of  law,  and  the  doing  of  malicious  mischief  and  injury  to  the 
plaintiff  and  his  property,  can  scarcely  be  conceiyed.  The  defendant 
takes  no  issue  upon  this,  but  demurs  and  says  no  cause  of  action  is 
stated,  and  though  the  allegations  be  admitted,  the  plaintiff  is  not 
entitled  to  recoyer. 

This  is  admitting  too  much.  In  Smith  y.  Corporation  of  TTosft- 
ington,  the  court  premises  that  the  grayamen  of  that  case  was  not  a 
trespass  on  the  property  of  the  plaintiff,  or  the  taking  down  a 
wall  or  removing  shade  trees  thereon,  nor  the  erection  of  a  nuisance 
on  the  public  highway,  nor  a  willful,  malicious  or  oppressiye  abuse 
of  authority  in  order  to  injure  the  plaintiff  The  jury  had  found 
the  contrary,  and  the  question  was  whether  the  city  was  liable  for 
the  consequences  of  lawful  acts. 

The  plaintiff  has  stated  here  a  serious  cause  of  action,  a  violation 
of  law  by  the  defendants,  whereby  he  has  suffbred.  The  circuit 
judge  doubtless  decided  the  question  upon  the  demurrer  without 
reference  to  the  language  of  the  declaration  introducing  the  charges 
brought  against  the  defendant ;  but  as  our  attention  is  called  to  the 
language  of  the  pleading,  we  must  pass  upon  it  as  it  is  written,  and 
it  follows  that  the  judgment  of  the  circuit  court  must  be  reyersed. 

NOTB.— Manlofpal  oorporaUoni  are  not  responsible,  unleae  ezpreeely  so  declared  hf 
statute,  for  oonsequentlal  damages  resaltlng  from  a  ohange  In  the  grade  of  a  street, 
to  one  whose  land  is  not^  taken,  where  the  work  Is  done  without  malloe,  and  proper 
care  is  exerolsed,  and  this  although  Improyements  were  made  in  conformity  with  the 
flrat  grade.  BadcUff'$  Executors  t.  Mayor  of  BroaMyn,  4  N.  Y.  208;  Qraca  r,  Otis,  2  HUl, 
466;  Maev  ▼•  IndlanapoUSt  17  Ind.  987;  Hofman  ▼.  St.LoviBt  16  Mo.  651;  Markham  ▼. 
Mayor,  28  Ga.  402;  Havey  t.  Mayo,  28  Me.  822;  Bocker  ▼.  New  Hanen,  eU^  Oo^  14  Oonn. 
146 ;  Oreal  t.  Keoicuk^  4  Greene  (la.),  47 ;  Benedict  ▼.  GoCt,  8  Barb.  469 ;  WQaon  t.  Mayors 
1  Denio,  607.  See,  also,  cases  cited  in  Dillon's  Municipal  Corporations,  OflM,  626,  TIL 
But  if  the  power  be  exercised  in  an  unreasonable  manner,  or  wantonly  and  malloloiialy, 
the  rule  is  otherwise.  Id.  Bee,  also,  hereon,  RoherU  v.  CMcago,  26  111.  240;  Round  t. 
Jtfun^ord,  2  B.  I.  154;  Rudotph  t.  New  OrUam^  11  La.  Ann.  242;  Mayor  t.  Randoiph,  4 
Watts  ft  Seig.  514.  So  in  Kentucky,  if  the  change  is  extraordinary  and  peouliarlj 
injurious,  the  adjacent  owner  may  have  damages.  LoultvOU  ▼.  RoMng  If  ill  Co,,,  8  Biialu 
416.  In  Ohio  the  corporation  is  held  liable,  eyen  though  the  change  Is  lawful  and  Judi- 
ciously made.  Bkodn  t.  Ofncimurtl,  10  Ohio,  160 ;  MeCombi  t.  Aekron,  16  id.  474 ;  &  C, 
18  id.  220 ;  Goodloe  t.  Cincinnati,  4  id.  600.  A  municipal  corporation  is  the  Judge  of  the 
neoeasity  of  a  change  of  grade  (Jfoct^  t.  Indtonapolte,  17  Ind.  267),  and  of  whether  the 
grade  adopted  be  the  best  one.  BoI)ertiT.CM0CKiK),26IlL9tO;  Snyder  Y.RoeikpofUtlxiid, 
287;  ReyndUte  Y,  ShreoeportyVi  La.  Ann.  420.  If  the  statute  provides  a  spedflc  remedy.  It 
alone  must  be  pursued.  IZ^fTist  ▼.  KunMe,  6  Ohio  St.  G20 ;  ^ndover  t.  Gould,  6  Msss.  40  ; 
HOO0VT.  Jfovo«48Me.822;  Ool6T.Miiseatincl4Ia.206.— Bv. 
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Flitallff  vMOTwed  Judgment  in  Lonidnna  agnlnst  the  defendmnt,  nnd  on  tidi 
UMtiflfled  judgment,  again  reoorerad  Judgment  in  New  York.  After  the 
noofwmj  of  the  fint  Judgment,  the  Judgment  debtor  In  New  York  made  a 
^nntarj  eonTejance  to  hia  son  of  land  owned  bj  him  In  Texaa ;  and  pend* 
log  the  suit  in  New  York,  the  son,  without  consideration,  oouTejed  said 
kad  to  a  stranger  charged  with  notice  of  all  the  fticts.  All  of  the  ]>artles 
wen  noo-reiddenta.  This  action  was  commenced  on  the  New  York  Jndg* 
■sat  bj  attachment,  to  set  aside  the  coUTeyaace  and  to  subject  the  lands  to 
te  payment  of  the  daim.  BM,  that  the  action  was  pioperlj  brought,  and 
thit  the  plaintUr  could  maintain  the  action  without  first  xeooTering  Jndg- 
■sat  upon  such  demands  in  an  Independent  action  brought  in  a  court  of  this 


AonoN  upon  a  judgment  obtained  in  the  State  of  New  T<»k. 
FUntti!^  now  defendant  in  error,  had  judgment  The  bote  an 
nillciently  efcated  in  the  opinion. 

/•  /•  Eareaurt  and  W.  H.  Goddard,  for  pkintiff  in  error. 

W.  9.  WM^  tor  defimdanti  in  error. 
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this  declaration.  It  alleges  that  the  defendant^  '^contriying  and 
imjastly  intending  to  injure,  prejudice  and  aggrieve  the  plaintiff, 
and  to  inoommode  and  annoy  him/'  dng  away  his  sidewalk, 
destroyed  his  shade  trees,  and  created  a  nuisance  in  the  street  in 
fron<;  of  his  premises.  More  apt  language  to  allege  a  willftil  yiola- 
tion  of  law,  and  the  doing  of  malicions  mischief  and  injury  to  the 
plaintiff  and  his  property,  can  scarcely  be  conceiyed.  The  defendant 
takes  no  issue  upon  this,  but  demurs  and  says  no  cause  of  action  is 
stated,  and  though  the  allegations  be  admitted,  the  plaintiff  is  not 
entitled  to  recoyer. 

This  is  admitting  too  much.  In  Smith  y.  Corporation  of  Waeh- 
ington,  the  court  premises  that  the  grayamen  of  that  case  was  not  a 
trespass  on  the  property  of  the  plaintiff,  or  the  taking  down  a 
wall  or  remoying  shade  trees  thereon,  nor  the  erection  of  a  nuisance 
on  the  public  highway,  nor  a  willful,  malicious  or  oppressiye  abuse 
of  authority  in  order  to  injure  the  plaintiff  The  jury  had  found 
the  contrary,  and  the  question  was  whether  the  dty  was  liable  for 
the  consequences  of  lawful  acts. 

The  plaintiff  has  stated  here  a  serious  cause  of  action,  a  yiolation 
of  law  by  the  defendants,  whereby  he  has  suffered.  The  circuit 
judge  doubtless  decided  the  question  upon  the  demurrer  without 
reference  to  the  language  of  the  declaration  introducing  the  charges 
brought  against  the  defendant ;  but  as  our  attention  is  called  to  the 
language  of  the  pleading,  we  must  pass  upon  it  as  it  is  written,  and 
it  follows  that  the  judgment  of  the  circuit  court  must  be  reyersed. 

NOTB.~Miinlolpal  oorpontioni  are  not  responsible,  unleae  expressly  so  deoUred  by 
statute,  for  oonsequentlal  damages  resulting  from  a  change  in  the  grade  of  a  street, 
to  one  whose  land  iB  not^  taken,  where  the  work  Is  done  without  malioe,  and  proper 
care  Is  exercised,  and  this  although  Improyements  were  made  in  conformity  with  thm 
first  grade.  BadcUff'$  Exeeuton  t.  Mayor  of  Brooklyit,  4  N.  Y.  208;  (Traces  ▼.  Otis,  2  Hill, 
466;  Maey  ▼.  IndianapoiUt  17  Ind.  287;  Hofman  r.  St.  LouiBt  16  Mo.  6S1;  Mcurkham  ▼. 
Mayor,  28  Oa.  408;  Hovey  t.  Mayo,  28  Me.  828;  Hooker  ▼.  New  Hofoen,  etc,  Co.,  14  Oonn. 
146 ;  Oreal  ▼.  Keokuk,  4  Greene  (la.),  47 ;  Benedict  ▼.  QoU,  8  Barfo.  460 ;  WQaon  r.  Mayor, 
1  Denio,  507.  See,  also,  cases  cited  in  Dillon's  Municipal  Corporations,  624,  6B6,  74L 
But  if  the  power  be  exercised  in  an  unreasonable  manner,  or  wantonly  and  maliciously, 
the  rule  is  otherwise.  Id.  See,  also,  hereon,  RohertB  v.  Chicago,  26  ni.  249;  Round  ▼. 
Mun^ord,  2  B.  I.  154;  Rudcitph  ▼.  New  OrUaiu,  11  La.  Ann.  242 ;  Mayor  t.  Randolph,  4 
Watts  ft  Serg.  514.  So  In  Kentucky,  if  the  change  is  extraordinary  and  peculiarly 
injurious,  the  adjacent  owner  may  have  damages.  LouigoiOc  ▼.  RoHUng  MUL  Co,,  8  Bush, 
416.  In  Ohio  the  corporation  is  held  liable,  even  though  the  change  is  lawful  and  Judi- 
ciously made.  Bhodn  ▼.  dneinnaU,  10  Ohio,  150 ;  MeCombe  t.  Atkron,  16  id.  474 ;  &  O, 
18  id.  220 ;  Ooodloe  v.  Cincifimiti,  4  Id.  500.  A  municipal  corporation  is  the  judge  of  tlM 
neoMsity  of  a  change  of  grade  (Maey  ▼.  IndianapdUt,  17  Ind.  267),  and  of  whether  the 
grade  adopted  be  the  best  one.  BoberU  t.  CMeago,  26 1U.249;  Snyder  ▼.  ZlosltiiorC,  6Ind. 
287;  B^/noIds  y.  STtreofpoft,  18  La.  Ann.  426.  If  the  statute  provides  a  specUlc  remedy.  It 
alone  must  be  pursued.  Ernst  ▼.  KunkU,  6  Ohio  St.  620 ;  ^ndover  v.  Ootild,  6  Mass.  40 ; 
HOO0VV.  jravo,48Me.822:  Oolev.  Jriiseat4ncl41a.206.— Bv. 
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VlilBtUI  VMorend  Jndgment  in  LoniduiA  agftlnst  the  defendant,  and  on  tidi 
nneatlflfied  Jndgment,  again  reooTered  Judgment  in  New  York.  After  the 
reeorery  of  the  first  Judgment,  the  Judgment  debtor  in  New  York  made  a 
▼oluntarj  oonTejance  to  hia  son  of  land  owned  bj  him  in  Tezaa ;  and  pend* 
Ing  the  suit  in  New  York,  the  son,  without  consideration,  ooDTejred  said 
land  to  a  stranger  charged  with  notice  of  all  the  fkcts.  All  of  the  jwrties 
were  non-residents.  This  action  was  commenced  on  the  New  York  Jndg- 
ment  bj  attachment,  to  set  aside  the  conyeyance  and  to  subject  the  lands  to 
the  payment  of  the  daim.  HMt  that  the  action  was  praperlj  brought,  and 
tiiat  the  plaintiff  could  maintain  the  action  without  first  reooTering  Jndg- 
asent  upon  such  demands  in  an  Independent  action  brought  In  a  court  of  thia 


AonOK  upon  a  judgment  obtained  in  the  State  of  New  T<»k. 
Plaintiff^  now  defendant  in  error,  had  judgment  The  feoti  an 
ioffioiently  stated  in  the  opinion. 

J.  J.  Hareowrt  and  W.  H.  Ooddard,  for  plaintiff  in  error. 

IF.  0.  WM,  fbr  defendants  in  error. 
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LiKBBAT,  J.  The  principal  question  raised  by  the  pleadings  and 
the  eyidenoe  in  this  ease  is,  whether  a  non-resident  creditor,  who 
has  obtained  his  judgment  in  another  State,  can  sucoessftiUy  assail 
and  set  aside  a  Yoluntary  conyeyanoe,  made  by  his  insolvent  debtor, 
of  his  lands  in  this  State,  and  subject  them  to  the  payment  of  his 
demand 

In  April,  1849,  the  plaintifb,  now  defendants  in  error,  reooyered 
a  judgment  in  the  State  of  Louisiana  against  Samuel  Ward,  as  the 
indorser  of  a  bill  of  exchange.  On  this  unsatisfied  judgment,  in 
Louisiana^  they  again  reooyered  a  judgment  in  New  York,  in  May, 
1868.  The  demand  still  remaining  unsatisfied,  the  judgment  debtor 
in  New  York,  in  April,  1856,  made  a  yoluntary  oonyeyance  to  his 
son  of  six  hundred  acres  of  land  which  he  owned  in  Texas ;  and 
the  son,  pending  the  suit  in  New  York,  in  October,  1857,  made  a 
oonyeyance,  without  consideration,  of  the  same  land  to  a  stranger, 
charged  with  notice  of  all  the  ftots  connected  with  the  alienation 
of  the  land  and  the  indebtedness  of  the  judgment  debtor  of  the 
defendants  in  error. 

By  an  original  attachment^  sued  out  in  the  county  of  Oolorado 
of  this  State,  where  the  six  hundred  acres  of  land  were  situated,  the 
defendants  in  error  commenced  their  suit  upon  their  judgment 
obtained  in  the  State  of  New  York.  This  suit  was  commenced  on 
the  23d  of  March,  1869,  and  was  finally  decided  by  the  district 
court  on  the  23d  of  September,  1868.  This  judgment  is  brought 
here  for  revision  by  writ  of  error. 

It  may  be  assumed  that  whatever  privflege,  benefit  or  advantage 
a  resident  citizen  may  derive  flrom  the  provmonal  remedy  of  attach* 
ment,  which  has  been  created  by  the  attachment  law  of  this  State, 
is  equally  accessible  and  available  to  any  citizen  of  any  State  of  the 
United  States,  because  the  constitution  of  the  United  States  has 
declared  that  '^  the  citizens  of  each  State  shall  be  entitled  to  all  the 
privileges  and  immunities  of  citizens  in  the  several  States.''  All 
the  civH  rights  and  obligations  conferred  or  imposed  by  the  laws  of 
a  State  upon  its  own  citizens  may  be  enjoyed  and  must  be  submitted 
to  by  the  citizens  of  other  States  whenever  the  action  of  a  State 
tribunal  is  invoked  for  their  adjustment  or  enforcement  It  is  not 
a  matter  of  mere  comity  among  States,  but  it  is  a  constitutional 
guaranty. 

Whatever  of  right,  then,  exists  in  a  resident  citizen  to  proceed  by 
attachment  upon  such  a  state  of  fiicts  as  is  presented  by  this  record. 
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€ziBtSy  alao,  in  any  citizen  of  the  United  States  who  may  seek  the 
interposition  of  the  ooarts  here  to  enforce  his  just  or  equitable 
demands.    U,  therefore,  a  resident  citizen  who  holds  a  just  claim 
against  a  non-resident  or  absent  debtor,  can  proceed  by  attachment 
against  snch  non-resident  or  absent  debtor,  whatever  be  the  char- 
acter of  the  claim,  proyided  it  be  a  jast  one ;  so  may  a  non-resident 
creditor  proceed  in  the  same  way,  when  he  shall  have  complied 
irith  the  requisitions  of  the  attachment  laws.    The  same  yerifioa- 
tion  by  oath  of  the  amount  and  justice  of  the  demand  is  necessary 
in  either  case,  wilh  a  statement  of  the  existence  of  any  one  of  the 
causes  enumerated  in  the  statute,  to  warrant  the  issuance  of  the 
attachment.    But  then,  in  either  case,  there  must  be  property  of 
the  absent  debtor  within  the  territorial  jurisdiction  of  the  court  to 
«ust«dn  the  proceeding.    If  neither  the  person  nor  any  property  of 
the  defendant  be  found  within  the  territorial  limits  of  the  jurisdic- 
tion of  the  court,  the  whole  proceeding  de  iniegro  is  a  nullity. 
There  must  either  be  the  person  of  the  defendant  or  the  property 
•of  the  defendant  to  confer  jurisdiction  upon  the  court    This  is 
indispensable,  whether  the  proceedings  be  by  judicial  or  original 
attachment.    In  a  judicial  attachment,  upon  suit  instituted,  the 
citation  must  be  returned  **  not  found  ^  to  entitle  the  party  to  the 
writ.    If  no  property  be  found  in  the  jurisdiction,  and  taken  into 
the  custody  of  the  law  by  virtue  of  the  writ,  no  valid  judgment  can 
be  rendered  in  the  cause.    Such  a  judgment  would  be  an  absolute 
nullity,  both  at  home  and  abroad.    It  is  obvious,  therefore,  that  it 
is  not  the  character  of  the  claim  or  demand  which  confers  juris- 
diction upon  the  court  in  proceedings  by  attachment    It  is  the 
writ  of  attachment  itself,  when  served,  demonstrating  the  existence 
•of  property  belonging  to  the  defendant  within  the  territorial  juris- 
diction of  the  court,  which  confers  the  actual  jurisdiction  in  the 
particular  case.    The  potential  jurisdiction  of  the  court  exists  over 
all  civil  rights  and  obligations  which  arise  within  its  territorial 
jurisdiction;    but  that  jurisdiction,  to   become  actual,  must  be 
acquired  by  some  step  taken  by  an  actor  in  some  suit  or  proceeding 
in  the  court    This  may  be  done  as  well  by  original  attachment  as 
by  an  ordinary   petition  filed  and  a  citation  issued,  served  and 
returned  by  the  proper  officer.    When  the  citation  is  returned 
'^executed''  upon  the  person  in  the  one  case,  and  the  writ  of  attach- 
aient  is  returned  "  levied "  upon  the  property  in  the  other,  the 
|)ot«9ntial  jurisdiction  is  then  acquired ;  and  the  subject-matter,  or 
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the  lis  mota  then  being  under  the  oontiol  of  the  ooort  whether  it 
be  of  legal  or  of  equitable  oognizanee,  aooording  to  the  laws  of 
Texas,  the  court  has  full  power  to  deal  with  it  and  dispense  justioe 
aooording  to  the  right  of  the  oase. 

But  it  is  plausibly  and  ingeniously  argued,  that  before  the  volun* 
tary  oonyeyanoe  can  be  contested  by  the  creditor,  he  was  bound  to 
get  a  judgment,  upon  his  New  York  judgment^  in  this  State,  before 
he  could  obtain  a  lien  upon  the  land  attached ;  and  in  support  of 
this  view,  the  opinions  of  Justice  Stobt  and  Ohancellor  Ebnt, 
two  of  the  ablest  expounders  and  brightest  luminaries  of  the  law 
on  this  continent,  it  is  readily  conceded,  are  relied  upon.  But  if 
this  conclusion  be  correct)  it  will  forever  preclude  a  non*resident 
creditor  from  subjecting  the  property  of  a  non-resident  debtor, 
situated  in  a  State  different  from  his  domicile,  to  the  payment  of 
his  debts,  however  ample  that  property  mij^t  be  for  that  purpose 
For  it  is  by  the  attachment  alone  that  the  local  court  could  ever 
acquire  jurisdiction  to  give  him  a  judgment  upon  his  just  demand,, 
whether  the  demand  exists  in  the  form  of  bonds,  notes,  judgment* 
or  other  evidences  of  indebtedness.  The  local  oourt  can  give  no 
judgment  upon  a  mere  order  of  publication  against  a  non-resident^ 
without  property  within  its  local  limits  to  oonfer  jurisdiction. 
Hence  the  requirement^  m  such  a  case,  to  obtain  a  judgment  her» 
first,  and  then  proceed  to  assail  and  set  aside  the  voluntary  convey- 
ance,  is  altogether  illusory.  It  is  keeping  the  word  of  promise  to 
the  ear,  and  breaking  it  to  the  hope.  No  judgment  can  be  had 
without  the  attachment  The  attachment  puts  the  specific  property 
in  eustodia  legis,  under  the  control  of  the  court,  by  tlie  diligence  of 
the  creditor.  Then,  having  jurisdiction  of  the  subject^  like  aU 
courts  of  equity,  it  has  full  power  to  grant  the  relief  sought  Once 
having  the  jurisdiction,  no  matter  how  acquired,  it  never  can  be 
imputed  to  a  court  of  equity,  as  acting  inequitably,  to  ccmpel  a 
party  to  be  just  before  he  becomes  generous,  even  independent  of 
the  statute  of  the  13th  Elizabeth,  which  might  even  have  been  dono 
by  a  common-law  court,  as  was  strongly  intimated  by  Lord  Maks- 
nsLD,  trwaif  whether  actual  or  constructive,  being  a  matljer  of  con- 
current jurisdiction  in  courts  of  law  and  in  courts  of  equity. 

There  are  different  kinds  of  lien  recognized  in  the  jurisprudence 
of  most  if  not  all,  of  the  American  States — the  common-law  lien^ 
which  is  the  right  to  retain  the  possession  of  the  property  of 
another  until  some  claim  or  charge  upon  it  is  satisfied ;  an  equitable 
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Mm,  whioh  may  exist  independent  of  the  actual  posaeesion  of  the 
property,  as  in  the  case  of  a  Tender's  lien  and  certain  statutory  lisnSf 
giyen  to  mechanics  and  others  by  express  legislative  enactment. 
Now,  although  an  attachment  may  be  (which  is  not  conceded  here) 
technicaOy  a  lien  upon  the  property  of  the  debtor,  yet,  when  that 
property  has  been  attached  as  his  property,  it  is  then  in  the  custody 
of  the  law,  and  no  ground  can  be  discovered  in  law,  logic  or  reason 
why,  upon  an  allegation  of  insolvency,  the  voluntary  conveyance  of 
it  may  not  be  pronounced  by  the  court  fraudulent  and  void  as  to 
existing  creditors  at  the  time  of  conveyance,  and  the  property  sub- 
jected to  the  payment  of  a  just  demand.  The  reference  to  Story's 
Eq.  Jurisprudence,  §  375,  by  no  means  sustains  the  proposition  that 
in  this  country  the  creditor  must  obtain  a  lien  upon  the  land  of  the 
debtor  by  judgment  before  he  can  seek  the  aid  of  a  court  to  set 
aside  a  voluntary  conveyance.  That  is  only  the  English  doctrine, 
applied  to  and  deduced  from  the  English  stetute  against  fraudulent 
imfiees^  which,  not  embracing  fraudulent  conveyances  in  its  provis- 
ions, the  courts  of  that  country  have  adjudged  that  a  voluntary 
oonvByanoe,  made  in  the  life-time  of  the  intestate^  cannot  be  set 
aside  except  by  those  who  have  reduced  their  debts  to  judgment 
before  the  death  of  the  party.  Although  this  be  the  English 
doctrine,  the  author,  in  the  very  next  paragraph,  points  out  the 
difference  between  the  English  and  American  doctrine  growing  out 
of  the  &ot  that  lands  are  universally,  in  America,  assets  for  the 
payment  of  debts.  But  in  England  lands  can  only  be  so  used  by 
the  process  of  elegit^  which  places  it  in  the  possession  of  the  creditor, 
to  be  held  by  him  very  much  as  the  mortgagee  holds  the  land  of  the 
mortgagor,  till  the  rents  and  profits  shall  satisfy  and  extinguish  the 
indebtedness. 

The  case  of  Wiggins  and  others  v.  Armstrong  and  others,  S 
Johns.  Oh.  144,  is  not  a  parallel  case  with  the  present  It  was  not 
a  proceeding  against  an  absent  or  absconding  debtor.  Nor  was  it  a 
proceeding  by  attachment  It  was  an  attempt  to  call  in  the  aid  of 
a  court  of  equity  to  a  court  of  law  before  it  was  manifest  that  the 
party  waa  really  entitled  to  the  remedial  agency  of  either.  Or  it 
was  a  mere  attempt  to  shift  the  forum  of  triaL  Or,  in  the  expressive 
language  of  the  learned  attorney,  it  was  carrying  on  two  proceedings 
and  attempting  to  make  them  ^'  ride  double,"  which,  it  is  conceded, 
is  anomalous  and  repugnant  to  every  system  of  pleading.  In  this 
ease,  the  party  swears  to  a  just  indebtedness  and  obtains  his  attich- 
Vou  Vn.— 84 
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menty  which  was  leyied  on  the  land  as  the  property  of  the  debtor; 
and  it  was  thns  held  in  custodia  UgiSy  which,  although  it  does  not 
exactly  correspond  to  a  lien  in  the  opinion  of  Jnstice  Stobt,  yet, 
according  to  his  admission,  it  operates  as  ^'a  contingent  and  condi- 
tional chaige  nntil  the  judgment  and  levy."  Ex  parte  Foster,  2 
Stoij.  181.  This  court,  howeyer,  has  distinctly  recognised  the 
doctrine  in  the  case  of  MeuUy  y.  Zeigler^  38  Tex.,  that  an  attach* 
ment  doee  create  a  lien  upon  the  specific  property  attached.  The 
levy  of  the  attachment  confers  jurisdiction  upon  the  courts  and 
operates  as  a  lien  until  judgment  can  be  had  upon  the  justice  of 
the  demand ;  and  if  any  obstructions  lie  in  the  way  of  the  execution 
and  sale  of  the  property  in  satisfaction  of  the  judgment^  the  courts 
as  a  court  of  equitable  as  well  as  of  common-law  cognizance  in  the 
same  suit,  can  remove  all  such  obstructions  without  compelling 
parties  to  circuity  of  action  for  the  final  adjustment  of  their  rights. 

It  is  needless  to  refer  to  decisions  of  the  yarious  State  courts  to 
support  the  doctrine  that  the  levy  of  an  attachment  upon  the 
property  of  a  debtor  operates  as  a  lien.  Nearly  all — at  least  a 
large  majority  of  them  —  distinctly  recognize  it  And  if  it  operates 
as  a  lien  it  will  hold  it  till  judgment  and  until  execution  can  issue ; 
and  if  it  be  in  a  forum  which  dispenses  both  law  and  equity  in  the 
same  suit,  eyery  obstacle  and  obstruction  to  the  satisfiMstion  of  the 
judgment  to  the  full  extent  of  the  property  attached  can  be 
lemoyed  out  of  the  way.    See  Seott  y.  MeMiUeny  1  lit  (Ey.)  803 

This  was  a  voluntary  conyeyance  of  an  insolvent  debtor,  as 
established  by  the  proof  upon  the  trial.  According  to  the  better 
doctrine  and  construction  of  the  statute  against  fraudulent  convey- 
ances enunciated  by  Chancellor  Kent,  it  was  constructive  fraud 
upon  existing  creditors — legal  fraud  —  an  inference  of  law  from 
the  mere  fact  of  indebtment  at  the  time  of  the  conveyance.  But 
if  this  stem  and  rigid  rule  of  the  learned  chancellor,  which  is  the 
better  guarantee  of  private  and  social  integrity,  pushes  the  doctrine 
beyond  the  qualification  of  intention  in  the  grantor,  still  the  jury 
have  pronounced  upon  the  facts  and  settled  by  their  verdict  that 
the  conyeyance  was  fraudulent,  and  it  was,  therefbra^  void  as  to 
existing  creditors. 

Another  question  is  raised  in  this  case:  It  is  founded  upon  the 
exclusion  of  the  testimony  of  Samuel  Ward,  the  principal  iefbndant 
and  party  to  the  record,  and  of  his  wife,  Lucy  Ward,  whose  depo- 
sitions had  been  taken  in  favor  of  A.  L.  Ward,  a  co-defbndant, 
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and  the  alleged  fraadulent  alienee  of  Samnel  Ward,  the  inaol- 
vent  debtor.  It  is  insisted  in  argument  that  the  role  of  evi- 
dence announced  by  this  court  in  the  case  of  BogerB  A  Oliver  t« 
John  M.  Patterson,  at  the  Oalyeston  term,  1869,  is  carrying  the 
principle  of  exclusion  beyond  its  rational  limits,  as  recognized  by 
the  more  modern  decisions.  In  Rogers  di  Oliver  v.  Patterson,  it 
was  announced  that  a  party  to  the  record  was  incompetent  as  a 
witness  for  his  co-suitor —  that  this  was  a  common-law  rule — a  rule 
which  had  obtained  for  a  time  whereof  the  memory  of  man  runneth 
not  to  the  contrary.  Phillips  on  Eyidence,  voL  1,  p.  29,  says :  "  The 
general  rule/ofWMr/y  was  tiiat  a  party  to  the  record  in  a  civil  suit 
could  not  be  a  witness  at  the  trial  for  himself  or  for  a  joint  suitor 
against  the  adverse  party."  So  says  Mr.  Starkie.  Mr.  Greenlea^ 
f  oL  1,  §  829,  says :  **  The  general  rule  of  the  common  law  is,  that  a 
party  to  the  record  in  a  civil  suit  cannot  be  a  witness  either  for 
himself  or  for  a  co-suitor  in  the  cause."  So  says  Mr.  Blackstone. 
Mr.  Greenleaf  further  says  ,in  vol.  1,  §  356 :  ^^  The  mere  pleading  of 
any  matter  of  personal  discharge  (by  a  defendant  in  actions  ez 
contractu)  is  not  alone  sufficient  to  render  the  j>arty  a  competent 
witness ;  and  it  has  been  held  that  he  is  not  entitled  to  a  previous 
verdict  upon  that  plea  for  the  purpose  of  testifying  for  the  others." 
Such  is  the  law  as  it  aforetime  was — the  common-law  rule  upon 
the  subject  Lord  Denman's  act  for  improving  the  law  of  evidence 
of  6  and  7  Victoria  precluded  such  an  innovation  upon  the  rule  of 
evidence  as  the  rendering  a  party  individually  named  in  the  record, 
to  any  suit,  action  or  proceeding,  competent  to  testify  in  the  cause. 
The  statute  of  Texas  (December  20,  1836,  article  3706,  Paschal's 
Digest)  declares :  ^'  Tlie  common  law  of  England,  as  now  practiced 
and  understood,  shall,  in  its  application  to  juries  and  evidence,  be 
followed  and  practiced  by  the  courts  of  this  republic,  so  &r  as  the 
same  may  not  be  inconsistent  with  this  act»  or  any  other  law  passed 
by  this  congress."  This  court,  therefore,  as  mere  expounders  of  ths 
law,  and  not  its  makers,  can  see  no  reason  to  qualify  the  announce- 
ment  of  the  rule  in  the  case  of  Rogers  &  Oliver  v.  Patterson.  The 
depositions  of  Samuel  Ward  and  Lucy  Ward,  his  wife,  were  there- 
fore properly  excluded. 
Wherefore,  the  judgment  of  the  district  court  is  affirmed. 

Affinneim 
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OaovMH,  appellant^  y.  MoOBDuav,  appellaep 


8iib§eripUon  pofer,    Pmni  mMmm. 

In  aa  Mtlon  agftlnst  a  snbMriber  to  a  paper  sfcipnlatiiig  thai  the  sahearlbem 
would  paj  the  sum  annexed  to  their  names  to  anj  penmn  who  should  there- 
after boild  a  free  bridge  at  a  specified  place,  the  same  to  be  paid  upon  the 
eompletion  of  the  bridge,  it  was  hM^  1.  That  the  instrument  was  a  Talid 
eontimet  between  the  sabseribers  thereto  and  anf  one  who  should  afterward 
toaild  the  bridge  aeoordlng  to  its  terms;  and  that  as  rslates  to  the  pajee,  it 
«M  like  a  note  payable  to  the  bearer.  8.  That  parol  evidenee  was  inad- 
»lsilbl0  to  show  the  work  was  to  be  let  to  the  lowest  Udder*  thsra  beiog  no 
piOTislon  in  the  paper. 


Aonov  upon  a  Bubaoription  paper  to  build  a  bridge.    Tha  Ihota 
are  stated  in  the  opinion. 

T.  T.  Oammage,  for  appellant 

Banner  d  Botiner,  for  appellee. 


MosBiLi^  0.  J.  This  suit  was  on  a  tabeeription  paper  to  build 
a  bridge,  as  follows:  ^  We,  whose  names  appear  below,  agree  and 
bind  oorselres  to  pay  the  amount  annexed  to  our  names  to  any 
person  or  oontractor  who  may  hereafter  build  a  flree  bridge  across 
Mud  creeky  at  the  place  known  as  the  burnt  bridge,  on  the  road 
leading  from  the  town  of  Busk,  in  Cherokee  county,  to  Henderson, 
in  Busk  county,  and  the  same  to  be  paid  when  the  bridge  is 
completed.'' 

Among  others  the  defendant  signed  his  name  to  the  instrument,, 
and  annexed  110  to  his  name.  The  document  was  executed 
in  the  summer  of  1867,  and  the  plaintiir  made  the  bridge  described 
in  1858. 

It  is  not  oontended  that  the  jdaintilf  did  not  make  the  bridge,  or 
that  the  bridge  was  defeotiTe.  On  the  contrary,  it  is  beyond  contro« 
▼ersy  that  the  bridge  was  made  at  the  place,  and  was  needftil  to  the 
neighborhood,  including  the  defendant. 

The  leading  case  in  the  Texas  Beports,  Hopkins  y.  Upshur,  90' 
Tex.  89|  seems  to  be  decisiye  of  all  the  points  that  can  possibly  ba 
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xaiaed  here.  In  that  ease  the  oontraot  was,  ^^  We,  the  andersigned, 
agree  to  donate  the  cash  or  property  set  opposite  onr  namesy  for  the 
purpose  of  erecting  a  Protestant  Episcopal  church  in  the  city  of 
Austin.''  It  was  oontended  in  that  case  that  first,  it  is  wanting  in 
proper  parties,  to  wit :  a  payee ;  second,  it  is  wanting  in  mutuality ; 
third,  it  is  wanting  in  a  yalid  consideration. 

The  court,  however,  considered  the  objections  invalid,  and  gave 
a  judgment  against  the  subscriber,  reversing  the  judgment  of  .the 
district  court 

In  the  case  of  Doyh  v.  Olasscaek,  24  Tex.  200,  this  court  reviewed 
and  approved  the  points  established  in  the  first-named  case.  We 
may,  therefore,  consider  these  questions  as  the  law  of  the  State. 

In  the  case  before  the  court,  the  contract  was  ^^to  pay  any  person 
who  may  hereafter  build  a  free  bridge."  It  was  like  a  note  payable 
to  bearer,  so  far  as  relates  to  the  payee. 

The  consideration  was  not  only  a  positive  benefit  to  the  prom- 
isor,  but  was  the  labor  of  the  payee.  The  time  of  payment  was 
when  the  bridge  was  completed,  and  as  the  instrument  referred  to 
no  particular  time  for  the  completion  of  the  bridge,  and  as  the 
bridge  was  made  during  the  summer  afterward,  it  would  seem  that 
no  unnecessary  delay  was  chargeable  to  the  payee,  especially  when 
it  was  proved  that  during  the  winter  following  it  was  impracticable 
to  make  a  bridge. 

There  was  testimony  in  the  case  going  to  show  that  it  was  under- 
stood that  the  bridge  was  to  be  let  out  to  the  lowest  bidder,  and  at 
a  particular  time  and  place.  The  instrument,  however,  is  express 
and  explicit  that  the  money  is  to  be  paid  ^^to  anyp&rson  or  con- 
tractor who  may  hereafter  build  the  bridge.'' 

Whatever  might  be  the  understanding  as  to  employing  a  contractor 
or  person  publicly,  or  whatever  was  done,  or  attempted  to  be  done, 
can  have  no  bearing  on  the  merits  of  the  case,  since  the  instrument 
requires  no  explanation.  The  defendant  had  the  privilege  of  with- 
drawing his  name  before  the  plaintiff  began  the  work,  but  he  not 
only  did  not  do  this,  but  approvingly  saw  the  bridge  in  process  of 
erection,  and  since  the  completion  of  the  bridge  has  used  it  as  a 
ftee  bridge. 

Had  the  instrument  provided  ^'  that  when  the  requisite  amount 
should  be  subscribed  a  committee  was  to  be  appointed,  the  contract  let 
to  the  lowest  bidder,  and  that  the  bridge  was  to  be  completed  during 
the  fall  of  1857,"  a  different  case  would  have  been  presented;  but 
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•noh  is  not  the  tenor  of  the  instrament^  and  parol  evidenoe  oannol 
be  reoeiye^  to  yary  or  contradict  it,  especially  after  the  oompletioa 
of  the  work,  and  to  the  detriment  and  in  yiolation  of  the  rights  of 
whe  bridge  builder. 

The  instrument  might  properly  be  regarded  as  a  standing  offer,  to 
be  accepted  by  any  one.  The  subscribers  needed  the  bridge  just  av 
much  in  1858,  or  any  subsequent  year,  as  in  1857 ;  and  they  there* 
fore  provided  no  definite  time  for  the  completion  of  the  bridge,  and 
the  time  for  the  payment  of  the  money  was  when  the  bridge  wa» 
completed. 

The  proceedings  in  the  district  court  in  this  case  furnish  not  only 
good  reasons  for  parties  to  make  their  contracts  in  writing,  but  tho 
propriety  of  the  law  excluding  testimony  to  yary  or  contradict  a 
written  contract  The  judgment  is  reversed,  and  judgment  rendered 
in  &vor  of  plaintiff  and  appellant  for  the  sum  subscribed  and  oosto 
in  all  the  courts. 

From  the  record  in  this  case  we  are  led  to  infer  that  there  wers 
two  other  subscribers  to  the  building  of  the  bridge,  and  it  seems 
that  the  three  suits  were  by  agreement  blended,  with  the  under- 
standing that  whatever  judgment  should  be  entered  in  the  caaa 
against  McOrimmin  should  also  apply  in  the  case  wherein  Levi 
Needford  subscribed  t5.00  and  Abraham  Myers  $5.00.  The  sama 
principles  of  law  that  apply  in  the  case  against  McOrimmin  apply 
in  the  other  cases,  and  the  district  court  will  enter  such  jndf* 
ments  in  the  other  oases  as  may  be  required  by  the  subscriptions. 

Betmrsed  and  r$mamUL 


BuTDRB,  appellant,  v.  OBAWfoaa 

m  T0Z.  74B.) 

OmMuHonal  pr^viiion  mttpmMng  tUOuUB  pf  UmMtlmu 

Vh/b  eoiiftltation  of  TexM,  adopted  1800,  amtalns  the  following  pffovfakm 
''The  stotntesof  limitation  of  dvil  suits  weie  suspended  bj  the  WMsllsd 
net  of  seeession  of  the  28th  of  Janoarj,  1861,  and  shall  he  eonsldsrad  as 
■nspended  within  this  State  until  the  aooeptanoe  of  this  constitntion  bf  the 
United  States  congress.''    Abi,  that  this  provisloii  is  no!  to  be  zegaidsd  as 
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Mi  m  p$ti  flui0  Uw,  nor  m  a  law  Impeiring  the  obUgatloii  of  eonlFMU;  and 
tliat  h  Sa  not  In  oonflSet  with  the  oonatitatloii  of  tlie  United  Stalea.  (8e$ 
note,  p.Vt9.)  -^ 

AcnoK  on  two  promissory  notes  made  by  the  defendant  Bender^ 
and  due  January  22  and  December  5,  ISSQ,  respectiyely. 

This  action  was  brought  by  the  plaintiff  Orawford^  July  26, 1869. 

The  defendant  set  up  the  tout  years  statute  of  limitations  as  a 
bar  to  the  action.  The  plaintiff,  in  his  replication,  alleged  the 
absence  of  the  defendant  flrom  the  State  until  the  fiill  of  1866,  and 
also  a  new  promise  in  writing  made  in  May,  1865,  and  in  August, 
1866.  These  allegations  were  not  established  by  evidence  upon  the 
triaL 

Judgment  was  rendered  for  the  plaintiff  on  the  constitutional 
proTision  alone;  and  flrom  this  judgment  the  defendant  appeals. 

WoMer  S  Upion  and  John  P.  White,  for  appellant 

John  Ireland  and  Bowers  it  Walker ,  for  appellee. 

Walkeb,  J.  The  question  for  our  consideration  in  this  case 
must  be  settled  by  the  forty-third  section  of  the  twelfth  article  of 
the  constitution  of  1869,  which  reads  as  follows: 

**  The  statutes  of  limitation  of  civil  suits  were  suspended  by  the 
ao-called  act  of  secession  of  the  28th  of  January,  1861,  and  shall 
be  considered  as  suspended  within  this  State  until  the  acceptance 
of  this  constitution  by  the  United  States  congress.'' 

The  constitution,  laws  and  treaties  of  the  United  States  con- 
stituted the  only  boundary  line  beyond  which  the  people  of  Texas 
could  not  go  in  declaring  what  should  be  their  constitution  and 
ftindamental  law.  Section  10,  article  1,  of  the  constitution  of  the 
United  States  inhibits  the  States  from  passing  any  bill  of  attainder, 
ex  post  facto  law,  or  law  impairing  the  obligation  of  contracts ;  and 
it  would  seem  that  while  the  States  are  forbidden  to  pass  any  law 
violating  the  obligation  of  contracts,  the  power  to  do  so  is  not  denied 
to  congress. 

The  record  shows,  and  the  argument  on  either  side  admits,  that 
but  for  the  clause  in  our  State  constitution,  already  quoted,  the 
collection  of  the  notes  sued  on  would  be  barred  by  the  laws  of 
limitation,  and  this,  indeed,  is  the  only  question  for  our  examina- 
tion. It  is  novel  to  some  extent  The  constitutionality  of  statutes 
is  often  called  in  question,  but  the  legality  of  a  State  constitution 
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fleldom^  after  the  State  has  been  admitted  by  congTe8&  And  we 
are  unable  to  find  the  question  inyolyed  here  more  nearly  adjudi- 
cated than  it  has  been  in  our  own  State.  The  case  of  DeCordova 
T.  The  City  of  Oalveston,  4  Tezas^  470,  is  so  closely  analogous 
to  the  case  at  bar  that  we  shall  feel  authorized,  not  only  in  adopting 
the  opinion  of  tho  court  in  that  case,  but  we  shall  to  a  great  extent 
adopt  the  reasoning  and  the  authorities  which  led  to  the  opinion. 

It  will  not  be  contended  that  the  forty-third  section  of  the  twelfth 
article  of  our  own  constitution  is  within  the  definition  of  an  ex- 
post  facto  law.  The  words  ex  post  facto  imply  that  something  has 
been  done  after  some  other  thing,  in  relation  to  the  latter.  The  use 
of  these  words  as  descriptiye  of  a  law  is  nominally  confined  to  the 
criminal  law.  Such  a  law  is  defined  to  be  one  which  renders  the 
act  punishable  in  a  manner  it  was  not  when  committed.  It  extends 
to  laws  passed  after  the  act,  affecting  the  person  by  punishment  for 
the  act  in  his  person  or  estate.  See  3  Dallas,  386 ;  1  Blackfl  (Ind.) 
193 ;  2  Pet.  (TJ.  S.)  413 ;  1  Kenf  s  Com.  It  is  said  that  the  prohibi- 
tion in  the  constitution  of  the  United  States  against  ex  post  facto 
laws  applies  ezolusively  to  criminal  or  penal  cases,  and  not  to  oiril 
cases.  Sedg.  Oon.  Law,  356 ;  2  Pick.  172 ;  11  id.  28 ;  2  Boot,  350 ; 
5  Monr.  133 ;  9  Mass.  363 ;  3  N.  H.  475 ;  7  Johns.  488 ;  6  Binn. 
271 ;  IJ.  J.  Marsh.  363 ;  2  Pet  681.  The  terms ''  retrospective ''  and 
*'  ex  post  facto ''  are  sometmies  applied  as  synonymous,  and  retroactiye 
laws  are  supposed  to  be  prohibited  under  the  inhibition  of  ex  post 
facto  laws ;  but  the  power  to  pass  retrospective  laws,  properly  so- 
called,  does  exist  in  the  several  States,  and  they  are  obligatory,  if 
not  forbidden  by  their  own  constitutions.  4  S.  &  B.  364 ;  3  DalL 
.S96 ;  1  Bay.  179 ;  7  Johns.  477 ;  4  S.  &  E.  403 ;  1  Binn.  601 ;  3  S. 
A  R  169 ;  2  Cranch,  272 ;  2  Pet  414 ;  8  id.  110 ;  11  id.  420 ;  1  Bald. 
74 ;  5  Penn.  St  149.  An  instance  may  be  found  in  the  laws  of  Oon- 
necticut.  In  1795,  the  legislature  passed  a  resolve  setting  aside  a 
decree  of  a  court  of  probate  disapproving  of  a  will,  and  granted  a  new 
hearing :  and  it  was  held  that  the  resolve,  not  being  against  any  con- 
stitutional provision  in  this  State,  was  valid.  3  Dall.  386.  And  in 
Pennsylvania,  a  judgment  was  opened  by  the  act  of  April,  1837, 
which  was  holden  by  the  supreme  court  to  be  constitutional  3 
Watks.  &  Serg.  276.  Laws  should  never  be  considered  as  applying 
to  cases  which  arose  previously  to  their  passage,  unless  the  legisla- 
ture or  people  have  clearly  declared  such  to  be  their  intention.  12  Law 
Reports,  352 ;  7  Johns.  477 ;  1  Kent's  Com.  455 ;  Taylor's  Civil  Law, 
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168 ;  Code  1, 147 ;  Bracton,  bib.  4»  fo.  888 ;  Story  on  C011&,  §  I8D9 ; 
1  McLean,  40 ;  1  Meigs,  437 ;  3  Dall.  391 ;  1  Blackf.  193 ;  2  Oallis. 
139 ;  1  Yerg.  360 ;  5  id.  320 ;  S.  C,  U  S.  &  S.  330.  Theae  authoritiei 
are  cited  from  Bonner's  Law  Dictionary ;  but  we  haye  examined  them 
in  application  to  the  present  case,  and  now  feeling  that  we  can  more 
forcibly  present  our  own  opinion  and  reasoning  by  adopting  the 
Iftngnage  and  opinions  of  the  learned  chief  justice,  and  the  authori- 
ties referred  to  by  him,  than  we  otherwise  might  be  able  to  do,  we 
■shall  make  no  apology  for  introducing  here  lengthy  extracts  from 
the  opinion  of  Chief  Justice  Hemphill,  delivered  in  the  case  already 
cited  from  4  Texas  Reports. 

A  distinction  has  always  been  taken  between  the  obligation  of  a 
•contract  and  the  remedy  for  its  enforcement;  and  it  has  never 
been  doubted  but  that  the  legislature  may  vary  **  the  nature  and 
^extent  of  the  remedy,  so  that  some  substantial  remedy  be  in  fact 
left."  A  State  may  at  pleasure  regulate  the  modes  of  proceedings 
in  its  courts,  in  relation  to  past  contracts  as  well  as  future.  It  may, 
for  example,  shorten  the  period  of  time  within  which  claims  shall 
be  barred  by  the  statutes  of  limitations ;  or  exempt  the  necessary 
implements  of  agriculture,  or  the  tools  of  mechanics,  or  articles  of 
necessity  in  household  furniture,  from  executions.  Segulations  of 
this  description  have  always  been  considered,  in  every  civilized 
community,  as  properly  belonging  to  the  remedy,  to  be  exercised  or 
2iot  fiy  every  sovereignty,  according  to  its  own  views  of  policy  and 
humanity,  and  as  not  impairing  the  obligation  of  the  contract. 
Branson  v.  Kinzie  et  al^  1  How.  (TJ.  S.)  315.  In  this  case  the 
learned  judge,  adopting  a  most  logical  parity  of  reasoning,  fortify- 
ing his  argument  by  the  highest  authorities,  decided  that  the  term 
^retrospective"  in  the  bill  of  rights  was  designed  to  embr£U)e  laws 
which  aren  ot  included  in  the  descriptio  n  of  ex  post  fcusto  laws,  or 
laws  impairing  the  obligation  of  contracts,  but  which  destroy  or 
impair  vested  rights  or  rights  to  do  certain  actions  or  possess  certain 
things,  according  to  the  laws  of  the  land.  Laws  which  affect  the 
remedy  merely  are  not  within  the  scope  of  the  inhibition  against 
retrospective  laws,  unless  the  remedy  be  entirely  taken  away, 
or  be  incumbered  with  conditions  that  would  render  it  useless  or 
impracticable.  There  cannot  be  a  vested  right  to  any  particular 
Temedy,  until  suit  be  commenced  at  least.  Whether  statutes  of 
limitation  affect  the  remedy  merely,  or  pertain  to  the  contract,  i^  oot 
now  an  open  qaestion. 

Vol  VIL  —  36 
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In  Oautier  t.  Franklin,  decided  by  the  same  learned  oonrt 
in  1  Texas  Beports,  page  732,  the  chief  justice,  in  discussing  the 
nature  and  object  of  statnfces  of  limitation,  nses  the  following 
language :  ^  If  statutes  of  limitation  can  in  any  just  sense  be  regarded 
as  forming  any  part  of  the  contract,  their  operation  should  be 
admitted  wherever  the  contract  is  litigated.  But  they  are  not  so 
considered.  In  making  contracts  the  future  time  (if  any)  which  is 
in  contemplation  of  the  parties,  is  the  day  of  the  maturity  of  the 
contract,  and  not  that  on  which,  by  lapse  of  time,  exemption  may  be 
claimed  from  its  performance.  A  contrary  doctrine  would  impute 
to  the  obligee  a  contemplated  evasion  of  his  obligation  from  the 
inception  of  his  agreement,  and  would,  in  the  language  of  Lord 
Brougham,  turn  a  protection  against  laches  into  a  premium  for 
evasiveness."    Story's  Oonflict  of  Laws,  p.  482. 

The  limitation  of  the  time  within  which  the  right  of  action  upon 
any  contract  may  be  barred  forms  no  part  of  the  obligation  of  the 
contract,  nor  does  a  right  to  resist  the  due  execution  of  the  contract 
exist  at  the  time  it  is  made ;  this  is  simply  a  right  which  grows  out 
of  the  negligence  or  laches  of  the  party  having  the  beneficial  interest 
in  the  contract,  and  that  the  time  within  which  such  laches  shall 
become  a  bar  may  be  curtailed  or  extended  at  any  time  by  the 
legislature  before  the  bar  has  actually  taken  place,  has  not  been 
doubted ;  and  why  the  power  to  extend  the  time  within  which  suits 
may  be  brought  should  be  denied,  even  to  the  legislature,  when 
there  is  no  constitutional  inhibition,  is  to  us  a  matter  of  some 
astonish  men  L  But  that  a  people  framing  and  adopting  their 
fundamental  law  should  be  denied  this  power  is  still  more  remark* 
able.,  ^e  have  already  stated  in  this  opinion  that  the  only  perimeter 
or  boundary  line  which  circumscribes  the  power  of  the  people  of 
Texas  was  the  constitution,  laws  and  treaties  of  the  United  States, 
unless,  indeed,  they  had  incorporated  in  their  constitution  some 
principle  in  derogation  of  the  law  of  nature  or  the  law  of  nations ; 
and  with  a  constitution  so  tainted  with  barbarism  we  never  should 
have  found  our  way  a  second  time  into  the  great  American  Union* 
And  it  must  not  be  forgotten  that  while  our  constitution  wae 
framed  by  a  convention  of  men,  among  whom  were  some  of  the 
best  and  most  accurate  legal  scholars  in  the  State,  it  has  since  passed 
the  ordeal  of  the  ballot-box  triumphantly.  It  has  passed  the 
scrutiny  of  a  house  of  representatives,  in  which  are  such  legal 
minds  as  those  of  Bingham,  Orth,  Lawrence,  Schenck,  Butler  and 
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Oarfield ;  it  has  reoeived  the  sanction  of  a  senate  where  are  Tmm* 
bull  and  Sumner^  Sherman,  Carpenter  and  Thnrman,  some  of  th« 
brightest  ornaments  of  the  profession  on  either  continent,  who  gaya 
it  the  approbation  of  their  wisdom  and  learning.  These  men  were 
not  forgetful  of  the  obligations  imposed  upon  them  by  the  fourth 
section  of  the  fourth  article  of  the  constitution,  of  the  United 
States  i  "  The  United  States  shall  guarant.ee  to  eyery  State  in  the 
Union  a  republican  form  of  gOTemment"  And  this,  we  think, 
ought  to  be  a  sufficient  answer  to  the  obiier  remark  of  the  learned 
judge  in  Storjfs  administrator  y.^Rnnhle^  32  Tex.  398,  quoted  in 
appellant's  brief  thus:  ^^  Like  the  legislatures  created  by  them,  they 
(conventions)  must  act  in  subordination  to  the  great  republican 
conception  of  our  institutions,  as  well  as  to  the  national  constitu- 
tion, which  interdicts  all  power  to  the  State,  whether  in  its  con* 
yentional  or  legislative  action,  to  impair  contracts.''  To  apply  the 
doctrine  thus  laid  down  in  this  case  is  to  assume  that  the  forty* 
third  section  of  the  twelfth  article  of  our  constitution  does  impaif ' 
the  obligation  of  contracts,  which  we  have  already  shown  by  abund« 
ant  authorities  is  not  the  case. 

It  is  hardly  fair  to  apply  the  obit&r  dictum  of  the  learned  judge 
m  the  case  of  Story's  administrator  v.  BunklSy  to  this  case. 
The  only  question  involved  in  that  case  was  as  to  the  time  within 
which  a  writ  of  error  could  be  sued  out  And  the  court  afterward 
(of  which  the  learned  judge  was  a  member),  in  the  case  of  Malonsg 
V.  Roberts,  32  Tex.  136,  decided  at  the  Tyler  term,  1869,  overruled 
the  case  of  Story's  administrator  v.  Runlde.  The  case  referred  to 
by  appellant  in  3  Peters,  286  {Jackson  v.  Lamphire),  is  perfectly 
reconcilable  with  the  authorities  herein  referred  to,  and  found  in  1^ 
2  and  5  Texas.  The  secession  convention  of  January  28, 1861,  was 
a  body  of  revolutionists,  in  rebellion  to  the  government  oi  the 
United  States.  Among  the  members  of  that  convention  were  able 
lawyers ;  it  may  be  that  they  were  acting  in  disregard  of  the  laws  of 
the  country,  but  they  assumed  to  suspend  the  limitation  law; 
and  the  convention  of  1866  declared  that  the  time  intervening 
between  the  2d  of  March,  1861,  and  the  2d  of  September,  1866^ 
should  not  be  computed  in  the  application  of  the  statutes  of  limita- 
tions. Now,  if  there  be  a  lawyer  in  the  State  of  Texas  who,  regard- 
ing these  ordinances  as  valid  and  binding,  will  nevertheless  give  it 
as  his  opinion  that  the  forty-third  section  of  the  twelfth  ai'tide  of 
our  constitution  must  he  held  invalid  for  want  of  povor  in  the 
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people,  acting  in  harmony  with  the  laws  of  the  country  and  with  the 
approbation  of  the  congress  of  the  United  States,  that  opinion 
can  be  held  of  little  worth  in  this  court 

We  should  not  do  jastice  to  the  very  learned  and  able  brief  of 
counsel  for  appellee,  were  we  to  stop  here  in  the  decision  of  this 
case.  In  the  case  already  cited  from  1  Texas,  the  court  reasons 
thus :  U  statutes  of  limitation  could  in  any  just  sense  be  regarded 
as  forming  a  part  of  the  contract,  their  operation  should  be  admitted 
wherever  the  contract  is  litigated.    But  they  are  not  so  considered. 

If,  then,  the  bar  of  limitation  does  not  enter  into  the  considera- 
tion of  the  parties,  it  is  no  right  contracted  for,  but  is  solely  depend- 
ent upon  such  laws  as  the  legislature  or  the  people  in  their  sover- 
eign capacity  may  enact  In  the  case  of  McMuUen  v.  Hodge, 
reported  in  5  Texas  BeiK>rts,  on  page  73,  the  court  hold  this  strong 
language :  "  It  would  be  in  the  power  of  such  convention  to  take 
away  or  destroy  individual  rights,  but  such  an  intention  would 
never  be  presumed ;  and  to  give  effect  to  a  design  so  unjust  and 
unreasonable  would  require  the  support  of  the  most  direct,  explicit, 
affirmative  declaration  of  such  intent" 

This  was  a  case  which  arose  under  the  constitution  of  the 
republic,  and  this  language  was  applied  to  the  power  of  the  conven- 
tion which  framed  it 

But,  to  return  to  the  question  of  retroactive  laws,  we  refer  to  the 
case  of  Oliver  Lee  &  Go/s  Bank,  decided  in  the  Ne^  York  court  of 
appeals,  reported  in  21  New  York  Beports ;  the  opinion  was  deliv- 
ered by  Justice  Dekio.  On  page  12  we  find  the  learned  judge  using 
the  following  language :  '^  The  defendant's  counsel  insists  that  we 
should  not  construe  the  clause  so  as  to  disturb  vested  interests, 
unless  compelled  by  language  which  would  not  admit  of  any  other 
meaning.  But  we  are  not  to  interpret  the  constitution  precisely  as 
we  would  an  act  of  the  legislature.  The  convention  was  not  obliged, 
like  the  legislative  bodies,  to  look  carefully  to  the  preservation  of 
vested  rights.  It  was  competent  to  deal,  subject  to  ratification  by 
the  people,  and  to  the  constitution  of  the  Federal  government,  with 
all  private  and  social  rights,  and  with  all  the  existing  laws  and 
institutions  of  the  State.  If  the  convention  had  so  willed,  and  the 
people  had  concurred,  all  former  charters  and  grants  might  have 
been  annihilated.  When,  therefore,  we  are  seeking  for  the  true  oon« 
struction  of  a  constitutional  provision,  we  are  constantly  to  bear  in 
mind  that  its  authors  were  not  executing  a  delegated  authoritj, 
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Umited  bj  other  constitutional  restraintSy  but  are  to  look  upon  them 
as  founders  of  a  State,  intent  only  on  establishing  such  principles 
as  seemed  calculated  to  produce  good  gOTcrnment  and  promote  the 
public  happiness,  at  the  expense  of  any  and  all  existing  iustitnticni 
which  might  stand  in  their  way.  The  rule  laid  down  in  Dash  v.  Vam 
Kleeek,  7  Johns.  477^  and  other  cases  of  that  class,  by  which  the 
courts  are  admonished  to  avoid,  if  possible,  such  an  interpretation 
as  would  give  a  statute  a  retrospective  operation,  have  but  a  limited 
application,  if  any,  to  the  construction  of  a  constitution.'' 

Perhaps  it  is  useless  for  us  to  attempt  to  fortify  the  learned 
authorities  already  cited  by  additional  references,  but  we  will  nevep- 
tiieless  call  attention  to  such  as  are  cited  in  the  brief  of  appellee's 
counsel:  Sections  166,  167,  168,  Smith's  Com.  on  Statutes  and 
Oonstitutional  Law ;  Story  on  Oonflict  of  Laws,  §  582,  and  notes ; 
Sedgwick  on  Oonstitutional  Law,  ^  411,  412,  682,  683,  692  and 
698 ;  Angell  on  Limitations,  §§  66,  67,  and  notes ;  Oashen  v. 
Sioningion,  4  Oonn.  209.  The  opinion  in  this  case  was  pro* 
nonnced  by  Chief  Justice  Hosmbb,  and  is  lengthy,  but  very  able 
and  well  wordiy  of  consideration.  The  chief  point  decided  with 
which  we  have  here  to  do  is  this :  '^  That  a  law  is  explicitly  retro- 
spective and  may  affect  the  rights  of  individuals  does  not  authorize 
the  judiciary  to  declare  it  void,  if  it  be  just  and  reasonable,  and 
conducive  to  the  general  good."  This  was  a  question  arising  under 
a  statute,  passed  by  a  legislature  of  a  State  whose  constitution  did 
not  expressly  inhibit  retroactive  laws.  How  much  greater  force  is 
the  constitution  of  a  State  enacfced  by  the  people,  and  is  the  utter- 
ance of  their  will  and  their  power,  entitled  to  than  the  act  of  a 
l^^latnre  which  is  subordinate  to  the  constitution.  In  22  New 
York  Reports,  on  page  12,  in  the  matter  of  the  Beciprocity  Bank, 
Chief  Justice  Comstook  refers  to  the  case  of  Oliver  Lee  &  Oc's 
Bank  with  approbation,  and  aflirms  the  same  doctrine. 

Beference  is  made  in  the  brief  of  appellee  to  the  learned  work  of 
Judge  CoOLBT,  of  the  supreme  court  of  the  State  of  Michigan. 
This  author  says  the  legislature  may  suspend  the  operation  of  the 
generd  laws  of  the  State,  but  when  it  does  so  the  suspension  must 
be  general,  and  cannot  be  made  in  individual  cases  or  for  particular 
loctdities.  The  note  on  this  passage  reads  thus :  "  That  the  statute 
of  limitations  cannot  be  suspended  in  particular  cases  while  allowed 
to  remain  in  force  generaUy  (see  Holden  r.  James,  11  Mass.  394^ 
Ikmsan  v.  Johonnot,  7  Met  393),  and  that  the  general  exemp* 
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tion  laws  of  the  United  States  cannot  be  raried  for  particalar 
eases  or  localities."  See  Bull  t.  Conroe,  18  Wis.  288-S44.  This 
anthority  certainly  strongly  fortifies  oar  yiew  of  this  case; 
and  what  is  said  by  the  same  author,  on  pages  863  and  869,  in  no 
way  weakens  the  conclusion  to  which  we  hare  arriyed.  The  argu- 
ment as  maintained  by  Judge  Ooolbt,  as  to  vested  rights  being  taken 
away  by  a  statute  of  limitation,  is  fhlly  met  and  answered  by  the 
able  authorities  we  hare  already  cited. 

We  cannot  see  what  application  can  be  made  to  this  case  of  the 
opinion  recentiy  delivered  in  the  circuit  court  of  the  United  States, 
in  the  case  of  Orey  v.  Davis  S  KueekUr.  There  the  court 
held  that  the  charter  granted  by  the  State  to  the  Memphis  ft  El 
Paso  Bailroad  Company  was  a  contract  which,  upon  the  organiza- 
tion of  the  company  and  compliance  with  the  terms  of  its  charter, 
would  be  protected  by  that  clause  of  the  Federal  constitution  which 
inhibits  the  States  from  passing  any  law  impairing  the  obligation 
of  contracts* 

It  might  be  foreign  to  the  object  and  duty  of  the  court  to  enter 
into  any  detailed  history  of  the  times  within  which  the  statute  of 
limitations  has  been  suspended  by  the  forty-third  section  of  the 
twelfth  article  of  the  constitution.  But  they  who  talk  about  vested 
rights  in  the  bar  of  limitations  should  at  least  remember  the  times 
in  which  we  have  been  living ;  and  those  who  think  our  constitu- 
tion is  not  republican,  nor  in  accordance  with  the  great  republican 
conception  of  our  institutions,  should  remember  that  from  the 
2d  of  March,  1861,  to  the  S9th  of  March,  1870,  we  had  no  repub- 
lican government  in  Texas.  Four  years  of  that  period  were  one  of 
bloody  and  unrelenting  war.  From  1865  to  1870  we  were  a  mili- 
tary government ;  he  who  gained  a  vested  right  in  the  statute  of 
limitations  during  at  least  a  portion  of  that  period,  gained  it  only 
because  inter  arma  Uges  silent  Vultures  and  wolves  gain  vested 
rights  when  armies  are  slaughtered,  if  these  be  vested  rights. 

We  are  therefore  led  to  declare  that  the  forty-third  section  of  the 
twelfth  article  of  the  constitution  of  1869  is  not  to  be  regarded  as 
an  ex  post  facto  law,  nor  is  it  a  law  impairing  the  obligation  of 
contracts.  That  the  people  of  Texas,  through  their  constitutional 
convention,  and  at  the  ballot-box  in  voting  upon  the  adoption  of 
the  constitution,  had  both  the  right  and  the  power  to  disregard 
even  vested  rights,  if  they  deemed  it  advisable ;  and  if  they  have 
•learly  expressed  their  intention  so  to  do,  the  courts  of  the  Statu 
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«re  bound  to  so  regard  it  That  the  limitation  litws  of  the  State  of 
Texas  affect  only  the  remedy,  in  which  a  right  cannot  yest,  and 
therefore  the  declaration  in  the  constitution  last  referred  to  is  not 
objectionable  on  the  score  of  yested  rights.  The  judgment  of  the 
district  court  is  therefore  affirmed* 

Affirmed. 

^Wm  to  MOM  eteei  Ovarfon  ▼•  JfiirNn«  S  Am.  B.  tlOi  ■••  alM  Bra^fMI  ▼• 
V, 


Dailbt,  appellant,  v.  Ookxb. 

(SBTMbSlft.) 

« 

Ukitmmped  intk'ummti,    BkUli9mo$ 

The  (Mate  eowito  win  not  dedure  a  written  inaimmeat  Told,  and  nilee  il 
aa  erideaea  baeanaa  it  waa  not  atamped  whan  axeeated«  onlaaa  aneh  loawa- 
neoEt  la  hAag  oaed  unatamped  with  Intent  to  defxand  the  United  Statea 
gOTammaat* 

AonoK  upon  an  unstamped  receipt  for  goods  deliyered.    The 
Acts  are  stated  in  the  opinion. 

0.  A.  Bu$$$Uf  for  appellant ' 

L.  &  Lawhon  and  OhandUr  A  Oarleian,  for  appeUee. 

OoDSK,  J.  On  the  trial  of  this  cause  in  the  district  court,  the 
defendant  below  objected  to  the  reading  in  eyidenoe  to  the  jury  the 
receipt  sued  on,  because  the  same  was  not  stamped  as  required  by 
the  reyenue  laws  of  the  United  States,  and  thereupon  the  plaintff 
asked  and  obtained  leaye  of  the  court  for  that  purpose,  and  then 
iu  open  coart  attached  to  said  receipt  the  United  States  reyenue 
stamp  required  by  law,  and  again  offered  to  read  the  receipt  in  eyi- 
dence  to  the  jury,  and  defendant  again  objected,  because  the  receipt 
bad  not  been  stamped  in  the  manner  required  by  law.  Defendants 
objections  were  oyerruled  by  the  court,  and  the  receipt  read  to  the 
jury,  to  which  defendant  excepted,  and  now  assigns  the  ruling  of 
tut*  court  as  error.    The  act  of  congress  passed  June,  1864,  section 
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844^  reads  as  follows :  ^  No  deed,  instramenty  document,  writing  or 
paper  required  by  law  to  be  stamped,  which  has  been  signed  or 
issued  without  being  duly  stamped,  or  with  a  deficient  stamp,  nor 
any  copy  thereof,  shall  be  recorded  or  admitted  as  evidence  in  any 
court,  until  a  legal  stamp  or  stamps  shall  have  been  affixed  thereto/^ 
And  the  same  statute  affixes  a  heavy  penalty  to  the  signing  or 
issuing  or  using  any  such  paper  without  a  sufficient  stamp,  with 
intent  to  evade  the  revenue  laws.  This  statute  has  been  the  sub- 
ject of  judicial  decision  in  most  of  the  States  of  the  Union,  and 
these  decisions  have  been  remarkable  for  their  uniformity  in  the 
conclusion  that  the  prohibition  to  receiving  such  paper  or  writing 
m  evidence  had  especial  reference  to  the  courts  of  the  United 
States,  and  not  to  the  State  courts  (OarpMi&r  v.  SneUing,  97  Mass* 
452 ;  and  Lyndi  T.  Morse,  id.  458  n  ;  Seebe  v.  Hutton,  47  Barb.  187) ; 
and  that  though  the  State  courts  might  hold  that  law  binding  upon 
them,  yet  they  will  not  declare  a  written  instrument  void,  and 
reject  it  as  evidence  without  a  stamp,  unless  such  instrument  is 
being  used  unstamped  with  an  intent  to  defraud  the  government 
Harper  v.  Clark,  17  Ohio  St  190 ;  24  Iowa»  355. 

And  though  a  party  may  be  indicted  and  punished  in  the  United 
States  courts,  for  using  or  attempting  to  use  an  unstamped  instru- 
ment, with  intent  to  evade  the  United  States  revenue  laws,  yet  it 
has  been  decided  in  most  of  the  northern  States  that  an  instrument 
in  writing  without  a  stamp  is  not  absolutely  void,  especially  when 
the  omission  to  stamp  can  be  shown  to  be  the  result  of  innocent 
accident  or  inability  to  procure  the  necessary  stamp.  In  such  cases 
it  has  been  the  rule  to  dlow  the  party,  who  wishes  to  use  the  writ- 
ten instrument  in  evidence,  to  attach  the  stamp  to  the  instrument 
in  open  oonrt>  and  then  cancel  it  in  the  presence  of  the  coart  17 
Ohio,  190;  Ibrd  v.  OKnion,  25  Iowa,  157;  47  Barb.  194;  9? 
Mass.  458 ;  Halheh  v.  Jaudin,  34  Gal.  167 ;  Tobey  v.  Ckipman^ 
13  Allen,  123.  The  receipt  in  question  was  executed  in  18639 
when  it  was  impossible  for  the  maker  to  procare  the  necessary 
stamps.  But  on  the  trial  he  brought  his  reoeipt  into  court  and  stamped 
it  by  leave  of  the  court,  and  after  the  reoeipt  had  been  properly 
stamped,  and  the  stamp  canceled  by  order  of  the  conrt,  it  was 
properly  admitted  in  evidence  to  the  jury.  On  another  point 
entirely  independent  of  the  above  the  judgment  was 

Reversed  and  remanded. 


Hon*— 8m  note  on  iwire  51  where  the  authoriUee  are  ooUeoted^— Bap. 
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HU88IKA  y.  OoLDTHWAiTEy  Trusteey  appellant 

(84Tez.]flB.) 
CarpcraHon — action  hy  ttoekhctd&n  againti  dir9etar$. 

• 

An  indiyidaal  stockholder  in  a  oorporation  ma/  maintain  an  eqoitabl*  action 
against  the  directors,  for  misconduct  in  office^  when  the  corpoiation  itself  \n 
unable,  or,  through  fraud  or  collusion,  omits  to  sue ;  and  when  the  directiirs 
are  charged  with  fraud,  it  is  not  necessary  for  the  stockholder  to  apply  i<v 
them  for  the  use  of  the  corporate  name  in  bringing  the  suit. 

In  a  suit  to  foredose  a  mortgage  given  bj  a  stock  oompany  to  secure  oertaiik 
of  its  bondgy  there  waa  a  Judgment  by  default  taken  againsit  the  company,, 
whereupon  an  individual  stockholder  filed  a  plea  of  intervention,  setting  up 
that  the  bonds  were  fraudulently  issued  by  the  direeton,  and  ehaigiag  eollu- 
sion  between  the  plaintifT  and  the  officers  of  the  company,  te  dtmanw^ 
Md^  that  the  plea  was  good. 


•  P.  HambKfh  for  appellant. 
6^  Chktihwaiie,  for  req[K>ndent. 

Walkib,  J.  The  Houston  City  Mills  Mannfootoriag  Oompttiy 
was  moorporated  in  1864,  with  a  capital  stock  of  $500,0001  It 
appears  thaty  in  1868,  shares  had  been  taken  in  the  capital  stodc  to 
the  amount  of  #75,00a  On  the  9th  day  of  June,  1868,  there 
were  issued  by  the  company  $100,000  in  bonds  of  different  denomi- 
nations, payable  to  Oeoige  Ooldthwaite  or  bearer ;  at  the  same  time 
the  company  mortgaged  its  corporate  property  to  Ooldthwaite,  as 
trustee  for  the  holders  of  the  bonds,  to  secure  their  payment 

The  company  foiled  to  pay  the  interest  on  the  bonds.  Oold- 
thwaite filed  his  petition  in  this  case  on  the  33d  of  April,  1870,  in 
which  he  claims  that  the  principal  and  interest  of  the  bonds  have 
become  due,  according  to  their  tenor  and  effect,  and  he  seeks  to 
foreclose  the  mortgage  in  favor  of  certain  of  the  bondholders. 

Simon  Mussina  files  a  plea  of  intervention  as  the  owner  and 
holder  of  six  shares,  of  $500  each,  in  the  capital  stock  of  the  company. 
It  appears  that  these  shares  were  originally  issued  to  John  E.  Owensi 
There  were  no  parties  before  the  court  except  Ooldthwaite,  the 
trustee,  plaintiff,  and  the  company,  defendant,  which  suffered  jndg* 
ment  by  default 

Vol.  Vn.— 36 
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The  plaintiff  demurred  to  the  plea  of  interrentioiif  and  the  demur* 
rer  was  oyerruled  by  the  court 

It  is  claimed,  upon  the  authority  of  Oanataay  t.  Morgan,  5  Martin, 
and  Walker  t.  Dunbar,  7  id.  (which  authoritiee,  we  think,  are 
wrongly  cited),  that  the  intervenor  cannot  change  the  case  as  made 
by  the  original  parties ;  that  he  cannot  change  the  character  of  the 
euit,  and  cannot  make  another  party,  fiut  we  think  that  an  inter- 
Tenor,  claiming  an  interest  in  the  subject-matter  in  dispute,  may 
interpose  his  claim  as  a  defendant  to  the  suit,  haying  been  made 
such  by  leave  of  the  court,  the  better  to  protect  his  interests ;  and 
if  there  be  fraud  and  collusion  between  the  original  parties,  whereby 
his  interest  are  compromised  or  prejudiced,  he  may  set  it  up  afflrma- 
tiyely  and  proye  it,  and  thereby  defeat  any  fraudulent  design  intend- 
ed to  be  carried  out  by  the  suit.  The  case  of  Allen  y.  Ourtis 
and  others,  26  Oonn.  456,  cited  by  appeUee,  we  think  supports 
this  doctrine.  It  is  therein  decided  that  an  indiyidual  stockholder 
may  maintain  a  petition  in  equity  against  the  directors  of  a  corpora- 
tion for  misconduct  in  office,  where  the  corporation  is  unable  to 
bring  a  suit  at  law,  or  where,  through  collusion  or  fraud,  it  neglects 
to  seek  redress,  and  an  application  has  been  made  to  the  directors 
for  the  use  of  the  corporate  name,  to  bring  suit,  which  has  been 
refused. 

We  see  no  good  reason  for  insisting  upon  this  latter  condition 
where  the  directors,  as  in  this  case,  are  themselyes  charged  with 
fraud.  The  case  of  Schley  v.  Dixon,  24  Oa.  278;  Kean  y. 
Johnson,  1  Stockt  401 ;  Severe  y.  Boston  Copper  Company,  15 
Pick.  851 ;  Srown  y.  Vandyke,  4  Halst  Oh.  795 ;  and  Brown  y 
Vandyke,  5  Allen,  230,  all  cited  by  the  appellee,  haye  no  ftirther 
bearing  upon  the  case  at  bar  than  ihe  case  of  Allen  y.  Curtis. 

Where  a  party  states  facts  in  his  pleadings,  from  which,  if  proyen, 
the  court  must  infer  fraud  as  a  legal  sequence,  it  is  not  necessary 
that  he  should  allege  trwid  specifically. 

The  bill  of  exceptions  shows  that  on  the  trial  of  the  cause  the 
interyenor  sought,  by  the  eyidence  of  W.  B.  Baker,  secretary,  and 
B.  A.  Shepherd,  president,  of  the  company,  to  proye  fraud  on  the 
part  of  the  directors  of  the  company,  in  issuing  the  bonds»  and  cer- 
tain other  matters  aUeged  in  his  petition,  which  we  think  it  perfectly 
legitimate  for  him  to  proye,  and  it  was  error  in  the  court  to  exclude 
the  eyidence. 

We  think  the  judgment  of  the  district  court  is  objectionable  on 
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ihe  groand  of  mioertainty.     See  i^pa  y.  W%ttiam$,  20  Tex.  443 ; 
Claiborne  and  others  t.  Tamier^e  heirs,  18  id.  68. 

There  should  haye  been  a  finding  of  the  joiy,  of  the  amount  due 
the  plaintifH  See  May  y.  Tayhr^e  administrator^  22  Tex.  848. 
As  to  the  ayerment  of  fsu^ts  constituting  frauds,  see  McMahan  y. 
RicSy  16  Tex,  335.  We  deem  it  unnecessary  in  this  decision  to 
|MU8  upon  the  right  of  corporations  to  issue  bonds  in  a  proper  case ; 
here  it  is  charged  that  they  were  fraudulently  issued,  that  there  was 
no  necessity  for  their  issue,  that  the  aflESsdrs  of  the  company  were  in 
a  healthy  and  prosperous  condition,  and  that  the  creation  of  such  a 
debt  was  a  fraud  upon  the  stockholders,  and  intended  to  operate  to 
the  priyate  adyantage  of  the  directors. 

There  is  nothing  appearing  in  the  reoord  to  show  that  the  rights 
of  third  parties,  innocent  holders  of  tliese  bonds,  haye  intenrened  to 
pieyent  any  equitable  adjustment  of  all  rights  between  the  company 
and  the  indiyidual  stockholders ;  and  that  they  may  haye  sni^  an 
adjustment,  the  judgment  of  the  district  court  is  reyersed  and  the 
caoae  remanded* 

Reversed  and 


BoDGBBS,  appellant,  v.  Bubohabd. 

(SITm.4IL> 

CbfMMtyofMi.    Bona  fide  purehaeer. 

B,  eonyofed  land  lo  B.  bj  a  deed  which  waa  nerer  recorded.  After  O/s 
his  hain  eony^jed  the  same  land  to  B.  bjr  a  quitclaim  deed*  B.  kaowiaf 
aoihlQg  of  the  former  eonyeyanoe.  Mddf  that  B.,  haying  only  a  qnitelate- 
deed,  waa  not  a  bona  Me  pnrbhaaer.    {fiee  neie,p,  286.) 

Thb  fisots  are  stated  in  the  opinion. 

8aylee  S  Bassett,  for  appellant. 

Hdneoek  S  West,  for  defendant 

Walkbb,  J.    This  was  an  action  of  trespass  to  try  title,  fanmiM 
by  appellant  against  the  appellees. 
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It  appears  that  in  September,  1835,  one  J.  0.  OaSbtd  obtained  a 
headright  grant  of  a  league  of  land  from  the  gOTemment  of  Coa- 
hnila  and  Texas. 

On  the  12th  of  January,  1836,  he  conveyed  to  William  H» 
Steele  one-half  of  the  league,  and  on  the  second  of  February  of  the 
same  year  Steele  sold  and  conyeyed  the  half  league  to  A.  F» 
Burchard,  the  ancestor  of  the  appeUees.  Neither  of  these  deeds 
was  recorded. 

J.  G.  Oafford  in  the  same  year  sold  the  northwest  half  his  head- 
right  league  to  Sumner  Bacon,  which  deed  was  recorded* 

In  May,  1843,  the  west  half  of  the  league  was  conyeyed  by  one 
Hitchcock,  as  curator  for  Oafford,  under  a  decree  of  court,  to  one 
Henry,  which  deed  was  also  recorded* 

J.  0.  Gafford  died  in  1845  or  1846.  In  1858  the  heirs  of  J.  a 
Gafford  conveyed  by  a  quit-claim  deed  all  their  ''right,  title  and 
interest  ^  in  the  headright  league  to  the  appellant  Bodgers. 

Iliere  are  other  fiu^ts  contained  in  Ibe  record  which  it  is  not 
deemed  necessaiy  to  notice. 

The  deed  from  J.  G.  (^afford  to  Wnu  H.  Steele  divested  Oafford 
of  all  the  title  he  had  in  the  land  which  was  conveyed  by  it,  and 
althouj^  the  deed  was  never  recorded,  he  had  no  fee  remaining  in 
the  land,  and  none  could  descend  to  his  heirs  at  his  death ;  and  a 
subsequent  purchaser  from  the  heirs  could  acquire  no  fiirther  or 
other  interest  in  file  land  than  was  possessed  by  his  grantors. 

It  foUows  that  the  deed  frx>m  the  heirs  of  J.  G.  Oafford  to  the 
appellant  Bodgers  conveyed  nothing,  for  they  had  nothing  to 
convey. 

There  is,  perhaps,  no  instance  found  where  any  respectable  court 
has  held  it  possible  for  an  estate  fidriy  sold  and  paid  for  to  revert  to 
the  grantor  from  the  mere  laches  or  neglect  of  the  grantee  in  having 
his  deed  recorded*  It  is  held  in  this  State  that  a  subsequent  deed^ 
for  a  valuable  consideration  paid,  and  without  notice,  which  has 
been  duly  recorded,  shall  take  precedence  of  a  prior  unrecorded  deed. 
See  Waikim  v.  Edwards  et  oL,  23  Tez«  443. 

But  in  this  instance  both  parties  claim  from  the  same  grantoi  f 
and  the  last  purchaser  being  innocent  of  fraud,  the  equities  ars- 
equalf  and  then  equity  rewards  the  diligent  and  careftil  man.  Sea 
McOdiman  v.  PatUrfon^  89  Mo.  110.  The  court  decide  in  a  case 
similar  to  the  one  at  bar,  that  under  the  registry  laws,  which  are 
to  our  own,  **  an  unrecorded  deed  was  good  to  pass  the  titl* 
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M  against  the  grantor  and  his  heirs,  and  wonld  be  void  only  as 
against  subsequent  purchasers  without  notice,  from  the  same 
grantors." 

By  the  rule  in  Shelly's  case,  which  is  recognised  as  the  law  in 
Texas,  ^a  deed  to  A  B  and  his  heirs  Tests  the  fee  in  A  B ;  and  if 
A  B  seUs  the  estate,  he  sells  that  which  belongs  to  him  and  his 
heirs,  unless,  by  the  terms  of  his  deed,  he  leaves  the  fee  to  vest  as 
^ok  estate  in  remainder  to  his  heirs  or  to  any  other  remainder-man.'^ 
There  are  manifestly  good  reasons  for  this  rule  of  law,  and  especially 
<lo  they  apply  where  the  alienation  of  estates  is  entirely  free,  and 
there  are  no  forced  heirships.  See  4  Kent's  Commentaries,  456 ; 
Jackson  y.  Burgotty  10  Johns.  462.  An  unrecorded  deed  conyeys  all 
the  title  of  the  grantor,  and  he  has  no  longer  any  interest  in  the 
^estate;  nor  can  any  interest  descend  to  his  heirs.  Davis  y.  Ownsbyj 
14  Mo.  170 ;  Vaimtine  v.  Havensn,  20  id.  133 ;  HiU  t.  Msekery  24 
Oonn.  211 ;  Whittingtm  v.  Wrighty  9  Ga.  23. 

The  deed  from  the  heirs  of  Gafford  to  Rogers  was  a  quit*claim 
-deed,  and  could  only  convey  such  interests  as  they  had  at  the  time 
of  making  the  deed,  and  they  had  none.  See  Bragg  y.  Paulky  42 
Me.  517.  The  court  here  says :  *^  Their  deed  gaye  them  the  right, 
idtle  and  interest  of  their  grantor,  and  they  can  only  be  regarded 
as  purchasers,  for  a  valuable  consideration,  of  such  right,  title  and 
interest." 

A  quit-claim,  or  deed  of  release  of  all  one's  right,  title  and 
interest  purports  to  oonvey,  and  does  convey  no  more  than  the 
present,  interest  of  the  grantor,  and  does  not  operate  to  pass  an 
interest  such  as  may  afterward  vest  Morse  v.  Oodfr&g,  8  Story's 
€•  0.  365 ;  Van  Rensselaer  v.  Kearney,  11  How.  322. 

^A  deed  which  simply  purports  to  pass  the  right,  title  and 
interest  of  the  grantor  will  not  exclude  the  operation  of  a  prior 
unregistered  mortgage."    Bragg  v.  Paulky  42  Me.  502. 

<<  To  enlarge  the  interest  by  construction  would  be  to  make  a 
different  contract  from  that  which  the  parties  have  entered  into; 
would  be,  by  judicial  interpretation,  contrary  to  the  face  of  the 
deed  and  the  facts  on  which  it  is  founded,  to  pass  the  entire  estate, 
by  investing  it  with  the  consequences  of  a  finudulent  sale  of  the 
whole."  «  The  case  of  Oliver  v.  Piatt,  3  How.  (U.  S.)  410,  which  ia 
cited  with  approval  in  11  Ala.  1067,  fully  sustains  us  in  the  posi- 
tion that  the  bank,  holding  a  mere  quit-claim  deed,  cannot  be 
regarded  as  a  bona  fide  purchaser  for  a  valuable  consideratioui 
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without  Botioe.''  SmUh*8  heirs  y.  Bank  of  JUobOe,  91  AhL.lU;m^ 
Fmrrar  r.  PaUon,  20  Mo.  81. 

A  porcliafler  at  a  jadidal  sale  (as  an  execntion,  administnitor^a 
sale,  etc.)  takes  only  sach  interest  as  the  debtor  or  deoedent  aotoally 
had.  Ihaight  r.  Newett,  3  N.  Y.  185 ;  Lave  y.  Jonei^  4  Watte,  478^ 
Osterman  r.  Baldwin,  6  Wall  (IT.  S.)  117-119. 

Do  these  parties  oome  within  the  strict  roles  goyeming  the  plei^ 
of  hinocent  purchasers  ? 

The  appellants  pleadings  clearly  are  insufficient  when  tested  by 
the  following  authorities:  See  Story's  Eq.  PL,  §  805,  Bedfield'a 
edition ;  HiU  y.  Trustees^  Mar.  312,  514 ;  9  Vesey,  32 ;  1  YemL 
246.  In  Wathins  y.  Edwards,  23  Tex.  447,  which  is  the  leading 
ease  in  our  reporto  on  the  subject,  the  court  say  that  a  party  who 
desires  the  benefite  accorded  to  innocent  purchasers  must  show^ 
first,  that  he  was  a  Uma  fide  purchaser ;  second,  that  he  purchased 
without  notice,  actual  or  oonstructiye ;  third,  that  he  paid  the  pur- 
chase-money ;  and  this  he  must  show  independent  of  any  redtal 
in  his  deed. 

It  is  shown  by  the  eyidence  that  the  land  in  controyersy  is  of 
great  yalue.  The  witnesses  differ  in  their  estimates  from  $10,009 
to  140,000. 

It  is  only  claimed  that  the  heirs  of  Gafford  reoeiyed  for  their  qmt- 
claim  deed  about  six  hundred  acres  of  post  oak  land,  worth 
only  about  $1.00  per  acre;  and  it  is  not  shown  by  any  proper 
eyidence  in  this  case  that  the  post  oak  land  was  oyer  deeded  tothenu 

For  the  reason  giyen,  the  judgment  of  the  district  court  it 

affirmed.  ^ 

Affiffnei^ 


Hool-Bm  roHN^Hood  T.  FmMim,  %  An.  &•  wImm  It 
th«tAr0ooi4«d  wuTMii j dted  firom tb«  hflin dtVMted  tb« tttlt «f  tb« simIm  la  «• 
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Bouam  r.  Potvax  Fibb  iKSVBAHoa  Ooxtavt,  i^peOaat. 

4  petMoa  bj  defendant  to  lemore  a  caiue  into  the  United  Statee  eivoait  eoiut^ 
under  the  act  of  congiesa  of  1789,  must  ahow  that  the  plaintiff  was  a  dtlaen 
of  thla  State  at  the  time  of  the  oommenoement  of  the  aetkm ;  an  arennent 
that  he  it  a  dtlaen  la  insaffident. 

Plaintiff  waa  Inaored  by  defendant,  bat  aftenraid  apon  the  zepiesentationa 
of  defendant'a  agent  that  the. poliex  had  been  oanoeled  and  one  In  another 
oompany  snbstitated,  aaaented  to  the  anbetitation,  and  gare  a  reoeipt  for 
the  unearned  premlom.  He  never  reoelTed  the  latter,  howoTer,  nor  waa 
another  pollGj  snbstitated.  A  loaa  harlng  oeoorred.  In  an  action  on  the 
polky,  hdd^  that  the  def endanto  were  liable. 

Appbal  from  an  order  of  the  general  term  aflSrming  an  order  of 
the  spedal  term  denying  a  motion  to  remove  the  action  into  the 
oironit  court  of  the  United  States;  also  fit)m  a  judgment  denying 
motion  for  new  trial  and  directing  judgment  on  verdict. 

The  defendant^  a  corporation  created  under  the  laws  of  Oonnecti- 
eat,  but  doing  business  in  this  State,  issued,  on  the  18th  of  May» 
1866,  a  policy  of  insurance  to  the  plaintiff  upon  a  stock  of  goods  at 
Elmira,  to  run  for  one  year.  On  tiie  18th  of  December  the  plaintiff 
executed  the  following  receipt : 


r 


!l'* 


I 


in  ' 


ill 
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''Elxira,  N.  Y^  Dec  18, 1866. 

^Beoeired  of  the  Putnam  Fire  Insaranoe  Company,  by  the  hands 
«f  McKinnej  &  Brown,  agents,  thirty  dollars,  being  return  premium 
for  policy  143,  which  is  hereby  canceled  and  surrendered,  the  policy 
being  mislaid  or  lost 

I  "•  tiSi  SSir* }  *'  D.  K  HoLDEN/' 

This  receipt  was  executed  upon  the  representations  ol  Bro^D, 
one  of  the  agents,  that  the  policy  had  been  canceled  and  one  in 
another  company  substituted*  Neither  representation  was  true, 
though  supposed  to  be  true  by  the  agent  when  made.  The  unearned 
premium  mentioned  in  the  receipt  was  never  in  fact  returned  to 
piaintifil  On  the  23d  of  December,  1866,  the  insured  property  was 
destroyed  by  fire.  Preyious  to  the  fire,  the  defendant,  relying  upon 
the  above  receipt,  settled  with  their  agents,  McKinney  &  Brown, 
and  allowed  them  the  amount  stated  therein.  Upon  the  trial  the 
defendant  requested  the  court  to  charge  that  ^  if  the  plaintiff  signed 
this  receipt  at  the  request  of  McKinney  &  Brown,  or  either  of 
them,  for  the  purpose  of  enabling  them  to  adjust  their  accounts 
with  the  company^ and  the  company  subsequently  adjusted  their 
accounts  with  McKinney  &  Brown,  before  being  notified  that  this 
policy  was  outstanding  and  before  the  fire,  upon  the  basis  that  this 
policy  had  been  surrendered,  then  the  plaintiff  cannot  reooTer.^ 

The  court  declined  so  to  charge  the  jury,  upon  the  ground  that 
the  proposition  ignores  the  question  of  the  mutual  mistake  of  fsu^t, 
and  the  defendant's  counsel  duly  excepted.  The  defendant's  counsel 
then  requested  the  court  to  charge  the  jury,  '^  that  if  they  should 
find  that  the  plaintiff  signed  the  receipt  as  stated  in  his  last  preced- 
ing request,  then  the  plaintiff  is  estopped  from  bringing  this  action." 
The  court  declined  so  to  charge,  and  the  defendant's  counsel  duly 
excepted.    The  other  facts  appear  in  the  opinion. 

The  jury  rendered  a  verdict  for  the  plaintiff  for  t2,131J29.  The 
court  directed  the  exceptions  to  be  heard  in  the  first  instance  at  the 
general  term.  The  general  term  overruled  the  defendant's  motion 
for  a  new  trial,  and  directed  judgment  for  plaintiff  which  was 
accordingly  entered. 

W.  F.  Cog9U)Mf  for  appellant. 

A  B.  Smith,  for  respondent. 


c 
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AKDBXWSy  J.  The  defendant  ia  a  oorporation  created  by  the  lav 
of  Oonnectionty  and  is  a  citizen  of  that  State  within  the  Federal 
judiciary  act  of  1789.  Its  citizenship  was  not  changed,  nor  was  its 
right  to  apply  for  a  remoyal  of  the  action  from  the  State  to  the 
Federal  oonrt  affected  by  the  tact,  that  it  made  contracts  of  insur- 
ance in  this  State,  and  had  complied  with  the  proTisions  of  our 
statute  respecting  foreign  insurance  companies,  and  subjected  itself 
to  the  Tisitatorial  power  of  the  State.  Stev^m  $t  aL  y.  ^hmnix 
Insurance  Company ^  41  N.  Y.  149. 

If  the  proceedings  on  the  part  of  the  defendant,  to  remote  the 
case  to  the  circuit  court  of  the  United  States,  were  in  accordance 
with  the  twelfth  section  of  the  act  of  congress  referred  to,  and  if 
the  fiicts  presented  to  the  court  upon  that  application  established 
a  case  within  the  act,  then  the  State  court,  eo  insiantif  lost  jurisdic- 
tion of  the  case,  and  it  was  by  operation  of  law  vested  in  the  Federal  r  ^ 
courts  and  all  subsequent  proceedings  in  the  action  in  the  State  ^  || 
court  were  void.  Oordon  t.  Longest,  16  Peters,  97 ;  Ednouse  y.  ^ , 
Martin,  15  How.  (IT.  S.)  198.  |  i 

As  we  have  reached  a  conclusion  adverse  to  the  defendant,  upon  ^ 

the  merits  of  the  application  for  the  removal  of  the  cause,  it  is 
unnecessary  to  decide  the  point  made  by  the  respondent,  that  this 
court  cannot  review  the  order  denying  the  application  for  the 
removal   Ittiue  v.  I%e  New  York  and  N.  H.  R.  R.  Co^  13  N.  Y.  597. 

The  petition  and  papers  used  upon  the  application  to  remove 
the  cause  are  attached  to  and  made  a  part  of  the  record,  and 
if  upon  them  a  case  was  made,  which  entitled  the  defendant 
to  have  the  cause  removed,  this  court  could  not  disregard  the  error  < 

of  the  court  below  and  affirm  the  judgment,  although  the  order  |  [ 

made  upon  the  application  was  not  appealable  within  section  11  of  ^ 

the  Code.    The  mandate  of  the  statute  of  1789,  that  in  such  a  case  I 

the  State  court  ^'  should  proceed  no  further  in  the  cause/'  is  obliga-  ^ » 

tory  as  well  upon  a  court  of  appellate  as  of  original  jurisdiction.  { ' 

This  court  could  not  give  judgment  of  affirmance  without  disregard- 
ing  the  statute,  but  it  could  suspend  or  dismiss  the  appeal,  leaving 
the  defendant  to  pursue  his  remedy  in  the  Federal  court,  to  correct 
the  error  of  the  State  court  in  denying  the  application.  The  fact 
that  the  defendant  was  a  citizen  of  Connecticut  was  not  alonA 
suffident  to  authorize  the  removal  of  the  cause  to  the  Federal  court 
onder  the  twelfth  section  of  the  act  It  was  also  necessary  tnat 
Am  suit  should  ha^e  been  brought  by  a  plaintiff,  who,  at  the  time  of 
Vol.  Vn.— 37 
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the  oommenoement  of  the  action,  was  a  citizen  of  the  State  in 
which  the  action  was  brought  The  language  of  the  statate  does 
not  admit  of  any  other  constmction.  The  right  of  remo'val  is  con* 
fined  to  suits  against  aliens,  and  to  suits  commenced  ^'  by  a  citizen 
of  the  State  in  which  the  suit  is  brought  against  a  citizen  of  another 
State.''  It  was  as  essential  for  the  defendant  to  show,  upon  the 
application  to  remove  the  cause,  that  it  was  brought  by  a  citizen  of 
this  State  as  that  it  was  brought  against  the  citizen  of  another 
State.  The  State  court  had  jurisdiction  of  the  action,  and  it  could 
only  be  deprived  of  its  jurisdiction  by  proceedings  in  conformity 
with  the  act  of  congress,  and  upon  proof  presented  to  the  court  of 
the  facts  which,  under  the  act,  determined  its  jurisdiction,  and 
entitled  the  defendant  to  have  the  cause  transferred  to  the  circuit 
court  of  the  United  States.  The  only  proof  of  the  citizenship  of 
the  plaintifiT,  made  upon  the  application,  is  found  in  the  petition  of 
the  defendant  made  and  verified  April  5, 1867,  which  recites,  that 
the  action  was  commenced  March  25, 1867,  and  after  stating  the 
nature  of  the  action,  and  that  the  defendant  is  a  citizen  of  Oonneo- 
ticut,  proceeds  as  follows :  '^  That  Delos  L.  Holden,  the  plaintiff  in 
said  action,  is  a  citizen  of  the  State  of  New  York."  This  is  simply 
an  averment,  that  when  the  petition  was  drawn  the  plaintiff  was  a 
citizen  of  this  State,  but  no  legal  presumption  arises  from  this  fact 
that  he  was  a  citizen  at  the  time  of  the  commencement  of  the  action* 

The  rights  of  the  parties  under  this  statute  are  governed  by  the 
facts  existing  at  the  commencement  of  the  suit,  and  a  subsequent 
change  of  residence  or  citizenship  does  not  confer  or  defeat  a  right 
to  proceed  under  it.  Clarke  v.  Maihewson  et  alf  12  Pet  164 ; 
Morgan  v.  MwrgaUy  2  Wheat  290.  The  case  of  JfoUae  v.  Torrancef 
9  id.  537,  is  an  authority  very  much  in  point  upon  this  question 
in  the  case. 

The  statate  of  1789  gives  jurisdiction  to  the  circuit  and  district 
courts  of  the  United  States,  in  civil  actions  between  citizens  of 
different  States,  when  the  amount  in  controversy  exceeds  1500* 
In  the  case  cited  the  action  was  brought  in  the  district  court 
of  Mississippi,  by  the  plaintiff  claiming  title,  by  assignment,  to 
the  claim  upon  which  the  action  was  founded.  The  defendant 
pleaded  to  the  jurisdiction  of  the  district  court,  that  the  per- 
son under  whom  the  plaintiff  claimed  was  a  citizen  of  Mississippij 
of  which  State  the  defendant  was  also  a  citizen.  The  court  sustained 
the  demurrer  to  the  plea,  and  Mabshall,  0.  J.,  said :    "  A  plea  to 
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the  juriidiotioii  of  the  court  most  show  that  the  partiee  vere 
dtusens  of  the  same  State  at  the  time  the  aotion  was  brought  and 
not  merely  at  the  time  of  the  plea  pleaded.  The  jurisdiction 
depends  on  the  state  of  things  at  the  time  of  the  action  brought." 

It  did  not  appear,  upon  the  application  made  in  this  case,  that  the 
plaintiff  was  at  the  time  of  the  commencement  of  the  action  a  ci  tizen 
of  New  York,  and  the  court  properly  denied  the  application  and 
retained  jurisdiction  of  the  action.  People  y.  Superior  Court  of 
QMcagOj  34  IlL  366;  Savinge  Bank  v.  Benton,  2  Mete.  (Ey.) 
242. 

The  remaining  question  in  the  ease  relates  to  the  effect  of  the 
receipt  of  December  18, 1866,  given  by  the  plaintiff.  The  counsel 
for  the  defendant  requested  the  court  to  instruct  the  jury  that,  if 
this  receipt  was  signed  by  the  plaintiff,  at  the  request  of  McKinney 
&  Brown,  or  either  of  them,  to  enable  them  to  adjust  their  account 
with  the  defendant,  and  that  subsequently  and  before  the  fire  such 
adjustment  was  made  upon  the  basis  that  the  policy  of  the  plaintiff 
had  been  surrendered,  the  plaintiff  was  estopped  and  could  not 
recoyer.  This  instruction  was  refused,  and  the  defendant  excepted. 
It  is  not  controverted  that  up  to  the  time  the  receipt  was  given  the 
contract  of  insurance  between  the  parties  was  in  full  force,  notwith* 
standing  the  instructions  which  had  been  given  by  the  defendant  to 
its  agents,  McKinney  &  Brown,  to  cancel  it,  and  their  representa- 
tion to  the  company  that  such  cancellation  had  been  made.  The 
right  reserved  to  the  defendant  to  cancel  the  policy  on  returning 
the  unearned  portion  of  the  premium  had  not  been  exercised. 
The  plaintiff  had  assented  to  the  proposal  of  McKinney,  .made 
in  September,  to  surrender  the  policy  upon  being  furnished  with 
one  of  like  amount  in  another  company,  but  the  arrangement  was 
not  consummated;  no  policy  was  furnished,  and  the  unearned 
premium  was  not  paid  or  tendered.  The  receipt  acknowledged  the 
payment,  and  declared  that  the  policy  was  surrendered  and  canceled, 
but  no  money  was  in  tact  paid,  nor  was  any  consideration  received 
by  the  plaintiff  for  a  surrender  or  cancellation  of  the  instrument. 
The  receipt  was  procured  by  Brown,  acting  in  that  business  at  the 
instance  and  at  the  request  of  the  defendant,  and  upon  his  repre- 
sentation and  assurance  of  the  plaintiff  that  the  arrangement  pro* 
posed  by  McKinney  had  been  consummated,  and  tb  at  a  policy  in 
another  company  had  been  issued  to  the  plaintiff  jq  place  cf  the 
policy  of  the  defendant 
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There  ia  no  oontradiotion  on  any  material  point  of  tiie  itatement 
made  by  the  phdntiff  of  the  oircnmstanoes  nnder  which  the  rooeipt 
was  giyen.  The  phuntiif  signed  the  receipt  nnder  a  misapprehen- 
sion of  and  in  ignorance  of  material  fiMsts,  and  relying  npon  the  state* 
ments  of  Brown,  which,  thongh  made  in  good  faith,  were  fiilse  in 
&ct  It  is  the  constant  practice  of  courts  of  equity  to  reliere 
parties  from  contracts  grounded  in  material  error  and  mistake  of 
ftct,  although  both  parties  were  innocent  and  free  from  fraud;  and 
the  act  of  the  plaintiff,  in  executing  an  instrument  purporting  to 
cancel  the  contract  of  insurance,  induced,  in  part  at  least,  by  fidse 
information,  communicated  by  the  agent  of  the  other  party  to  the 
contract,  should  not  conclude  him,  and  the  case  is  within  the  reme* 
dial  jurisdiction  of  the  court.  Story's  Eq.  Jur.,  §§  142, 167 ;  Harif 
T.  Becker,  12  Sim.  465 ;  Bast  India  Co.  t.  Dmaidy  9  Yes.  Jr.  275. 

Nor  is  there  any  ground  for  the  application  of  the  doctrine  of 
equitable  estoppel.  The  defendant  claims  to  hare  been  discharged 
ftt>m  the  contract,  without  performance^  because  the  company  acted 
upon  the  fetith  of  the  declaration  contained  in  the  receipt  to  its 
prejudice.  But  this  declaration  was  induced  by  the  conduct  of  its 
agent  It  cannot  claim  the  benefit  of  the  receipt  and  repudiate  the 
representations  upon  which  it  was  given.  It  is  not  claimed  that 
there  was  any  collusion  between  the  plaintiff  and  Brown,  or  that 
the  plaintiff  did  not  act  in  good  fiuth. 

The  defendant  may  hare  reason  to  complain  of  the  negligence  of 
its  agent,  but  the  consequences  of  his  n^ligenoe  should  not  be 
yisited  upon  the  plaintiff. 

If  the  plaintiff  and  Brown  were  mutually  negligent  in  fiiiling  to 
prosecute  the  inquiry,  or  if  the  former  failed  to  exercise  the  rigi- 
lance  of  a  cautious  and  prudent  man  in  ascertaining  the  facts,  the 
defendant  cannot  complain  that  he  reposed  an  undue  confidence  in 
its  agent 

The  defendant  undertook,  for  a  valuable  consideration,  to  insure 
the  property  of  the  plaintiff  against  loss  by  fire,  for  a  term  which 
had  not  expired  when  the  loss  occurred.  It  was  for  the  defendant 
to  show  that  the  contract  had  been  terminated  prior  to  that  time. 

The  Tsceipt  did  not,  for  the  reasons  stated,  in  equity  extinguish 
the  right  of  the  plaintiff  under  the  contract,  nor  was  he  estopped 
from  claiming  to  recover  in  opposition  to  it 

The  judgment  should  be  affirmed  with  costs. 

Judgmeni  affiffMd. 


SEPTEMBEB  TEBM,  1871.  298 

BiggiM  T.  Tlw  Watorrllet  Tnmi^e  and  1U<lm«<l  Compaiy. 


«; 


Hioenrs  t.  Tbi  Watbbyliit  Turnfikx  avd  Bailsoad  Oox- 

PAKT9  appellants. 

(a  N.  T.  A) 
JfiHlM'  mmI  jgri—t— iteWflly  of  mtuUrfor  Wtfug/Worti  ^  tinwwit. 

A  master  is  liable  in  a  dril  aetkm  for  ii^aiies  occasioned  by  the  nnlawfiil  ad 
of  liis  serrants,  done  under  a  mistake  of  facts  or  a  mistake  of  jodgment 
upon  the  facts,  in  the  conrse  of  the  business  of  the  master,  altlioagh  the 
servant  in  doing  the  act  departed  from  the  instructions  of  the  master. 

Where  the  conductor  of  defendants'  car,  under  a  mistake  of  facts  or  of  judg- 
ment, wrongfully  ejected  plaintiff  from  the  car,  kdd,  that  the  defendants 
were  liable. 

Where  the  ejection  of  a  passenger  from  a  railroad  car  is  Justified  by  his  con- 
duct, but  the  conductor  uses  unnecessary  force  and  violence  in  effoctiag  K» 

occasioning  injury,  the  company  is  liable.    {See  iufte,p,  898.)  ^^* 

toll 

Apfbal  from  the  judgment  of  the  general  term  affirming  a  judg-  m^'. 

ment  entered  for  plaintiff  upon  a  yerdict 

The  defendants  was  a  horse  railroad  company,  and  the  plaintiff 
was  a  passenger  upon  one  of  its  cars.  For  the  alleged  cause  that 
plaintiff  was  drunk  and  disorderly,  the  conductor  and  driver  forcibly 
ejected  him.  At  the  trial  the  eyidence  was  conflicting  as  to  whether 
plaintiff  was  drunk  and  disorderly. 

The  court  charged  the  jury  ^Hhat  if  the  defendant  used  more 
force  than  was  necessary,  the  company,  and  not  the  conductor,  is 
liable  for  that  and  for  the  consequences.''    Also,  that  ^'  if  the  con-  ft  i 

ductor  was  wrong,  and  acted  without  legal  authority,  then  the  com-  {  ,, 

pany  was  liable  for  all  the  consequences  resulting  from  the  act."  |  y 

To  both  which  propositions  defendant's  counsel  excepted.  ^ 

The  defendant's  counsel  requested  the  court  to  charge  **  that  the 
plaintiff  cannot  recorer  in  this  action  for  any  personal  injuries 
occasioned  }oj  any  assault  upon  him  by  Bichardson,  the  conductor, 
or  Beach,  the  drirer,  or  either  of  them,  there  being  no  eyidence  of 
any  authority  from  the  company  to  do  it"  Also,  ''that  the 
plaintiff  is  not  entitled  to  recorer,  in  this  action,  any  damages 
against  the  defendant  beyond  those  arising  frt)m  its  breach  of  con* 
tract  to  conrey  the  plaintiff  to  his  place  of  destination." 

The  court  refused  so  to  charge,  and  defendant's  counsel  excepted. 
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Samtid  Handf  for  appellant^  that  the  seryant,  and  not  the  oom- 
pany,  is  liable  for  ezoeas  of  force.  Hibhard  t.  K.  T,  ^  B.  B.  B.  Oo^ 
16  N.  T.  467, 468 ;  Sanford  t.  Eighth  Avenue  R.  R.  Co.,  23  id.  347 ; 
Crocker  y.  N^eto  London,  eic^  R,  R,  Co^  24  Conn.  249,  265 ;  Pierce 
on  Railroad  Law,  254;  Lowell  v.  Boston  S  Lowell  R.  R.y  23  Pick. 
31 ;  McManue  v.  Orickett,  1  East,  106 ;  VanderbiU  y.  Richmond  T. 
Co.y  2  N.  T.  479 ;  Wright  y.  Wilcox,  19  Wend.  348 ;  Oreen  t. 
McNaniara,  8  0.  B.  N.  S.  880 ;  Roe  y.  Birkenhead,  etc,,  R.  £.,  7 
Exch.  36 ;  Bruckner  y.  Fromont,  6  T.  B.  659.  The  company  is  not 
liable  for  the  assault,  not  haying  expressly  or  impliedly  authorized 
it.  Wright  y.  Wilcox,  19  Wend.  343 ;  Hihhard  y.  E.  R.  R.  Oo.,  15 
N.  T.  455 ;  Lyons  y.  Martin,  8  A.  &  E.  512;  Mali  y.  Lord,  39  N.  T. 
S81 ;  Church  y.  Mansfield,  20  Conn.  287 ;  Thames  S.  Oo.  y.  H.  R 
R.  Co.,  24  id.  54;  DeCamp  y.  Miss.  R.  R.  Co.,  12  Iowa,  848; 
Aycrigfs  Etfrs  y.  N.  T.  R.  R.,  1  Vroom.  (N.  J.)  460 ;  Saaek  r. 
Fearing,  35  How.  459. 

Anson  Bingham,  for  respondent 

Akdbbws,  J.  TTpon  the  theory  that  the  act  of  the  conductor,  in 
remoying  the  plaintiff  from  the  oar,  was  unlawful,  and  was  not  jus- 
tified by  the  circumstances,  the  court  was  requested  by  the  counsel 
for  the  defendant  to  charge  the  jury  that  the  plaintiff  could  not 
recoyer  for  any  personal  injuries  occasioned  by  the  assault  of  the 
conductor,  there  being  no  eyidence  of  authority  from  the  company 
to  commit  it 

Upon  the  other  theory  of  the  case,  that  the  expulsion  was  justi- 
fied by  the  conduct  of  the  plaintiff,  but  that  unnecessary  force,  occas- 
ioning injury,  was  used  in  ejecting  him,  the  court  charged  that  the 
defendant  was  liable  for  such  injury. 

Exception  was  taken  by  the  defendant  to  the  refusal  of  the  court 
to  charge  as  requested,  and  to  the  charge  made.  These  exceptiona 
present  the  questions  made  upon  the  argument. 

The  main  contention  on  the  trial  related  to  the  conduct  of  the 
plaintiff  immediately  before  his  remoyal  from  the  car. 

The  eyidence  on  the  part  of  the  defendant  tended  to  show  that 
he  was  noisy  and  disorderly;  that  he  refused  to  obey  the  reasonable 
directions  of  the  conductor,  and  that  his  expulsion  was  justified  by 
bis  misconduct 

This  yersion  of  the  facts  was  controyerted  by  the  plaintiff,  and  we 
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eumot  decide,  as  a  question  of  law,  that  the  jury  were  not  justified 
in  finding  with  the  plaintiff  upon  this  issue. 

But  there  is  no  eyidenoe  that  the  act  of  the  conductor  was 
prompted  hy  malice,  or  any  wrongful  intention,  or  by  any  motive^ 
except  to  discharge  what  he  supposed  to  be  his  duty  under  the  cir- 
cumstances. The  request  to  charge  must  be  regarded  as  haying 
been  made  with  reference  to  this  view  of  the  facts,  otherwise  it  was 
irreleyant  and  inapplicable  to  the  case. 

The  expulsion  of  the  plaintiff,  if  not  justified  by  his  misconduct^ 
was  an  unlawful  assault,  and  the  question  arises,  whether  the 
defendant  is  responsible  for  the  injury  occasioned  by  the  unlawful 
act  of  its  seryants,  done  under  a  mistake  of  facts,  or  a  mistake  of 
judgment  upon  the  facts,  though  in  the  course  of  the  business  of 
his  master. 

This  question  must  be  answered  in  the  afflrmatiye,  in  yiew  of  the 
nature  of  the  senrioe  in  which  the  conductor  was  engaged,  and  the  f  ^ 

principle  upon  which  the  liability  of  the  master  for  the  acts  of  the  ^  )| 

seryant  rests.  Hi 

The  conductor  was  put  by  the  defendant  in  charge  of  Ihe  car.  I « 

Passengers  were  bound  to  conform  to  the  reasonable  rules  and  regu- 
lations of  the  company,  and  to  behaye  themselyes  in  an  orderly 
manner,  promoting  thereby  Ihe  mutual  interest  of  the  company 
and  the  public. 

The  company  had  the  right  to  enforce  order  and  decency,  by 
expelling  from  the  car  a  passenger  guilty  of  disorderly  and  indecent 
conduct. 

The  defendant  could  only  act  through  agents.  The  appointment 
of  a  conductor  carried  with  it,  as  an  incident,  authority  to  maintain  | 

order,  and  to  eject  a  passenger  who  had  forfeited  his  right  to  be  11 

carried  by  his  misconduct  1 1* 

This  authority,  it  is  true,  was  confined  to  the  expulsion  of  persons  I  ^ 

who,  in  fact,  misbehayed  themselyes  so  as  to  justify  their  expulsion ;  ^ » 

but  whether,  in  a  giyen  case,  the  misconduct  was  such  as  to  justiff  j}*^' 

an  expulsion  must  necessarily  be  determined  at  the  time  of  the  ^^ 

transaction.  ii> 

The  duty  of  deciding  is  cast  upon  the  conductor ;   he  represents  **' 

the  defendant ;  he  may  understand  or  misjudge  the  fitcts ;   he  may  ^ 

act  unwisely  or  imprudentiy,  oreyen  recklessly;  but  the  business  of 
preserying  order  and  enforcing  the  regulations  of  the  company  is 
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committed  to  him,  and  for  his  acts  in  that  business  the  company  ia 
responsible. 

The  master's  liability  for  the  negligence  or  tort  of  his  serrant 
does  not  depend  upon  the  existence  of  an  anthority  to  do  the  par* 
ticular  act  from  which  the  injury  resulted.  In  most  cases  where  the 
master  has  been  held  liable  for  the  negligence  of  his  senrant,  not  only 
was  there  an  absence  of  authority  to  commit  the  wrong,  but  it  was 
committed  in  violation  of  the  duty  which  the  servant  owed  to  the 
master.  The  principal  is  bound,  by  a  contract  made  in  his  name 
by  an  agent,  only  when  the  agent  has  an  actual  or  apparent  anthority 
to  make  it ;  but  the  liability  of  a  master  for  the  tort  of  his  servant 
does  not  depend  primarily  upon  the  possession  of  an  authority  to 
commit  it  The  question  is  not  solved  by  comparing  the  act  with 
the  authority. 

It  is  sufficient  to  make  the  master  responsible  civiliier,  if  the 
wrongful  act  of  the  servant  was  committed  in  the  business  of  the 
master,  and  within  the  scope  of  his  employment,  and  this,  although 
the  servant,  in  doing  it,  departed  from  the  instructions  of  his  master* 
This  rule  is  founded  upon  public  policy  and  convenience.  Every 
person  is  bound  to  use  due  care  in  the  conduct  of  his  business.  If 
the  business  is  committed  to  an  agent  or  servant,  the  obUgation  it 
not  changed. 

The  omission  of  such  care  by  the  latter  is  the  omission  of  the 
principal,  and  for  injury  resulting  therefrom  to  others,  the  principal 
is  justly  held  liable.  If  he  employs  incompetent  or  untrustworthy 
agents  it  is  his  fault;  and  whether  the  injury  to  third  persons  it 
caused  by  the  negligence  or  positive  misfeasance  of  the  agent,  the 
maxim  respondeat  superior  applies,  provided,  only,  that  the  agent 
was  acting  at  the  time  for  the  principal,  and  within  the  scope  of  the 
business  intrusted  to  him. 

It  is  often  stated,  and  with  sufficient  accuracy  for  general  pur* 
poses,  that  a  master  is  not  liable  for  an  assault  committed  by  hit 
servant 

It  is  said  by  Lord  Kbntok,  in  the  leading  case  of  McManus  t. 
Oriekett,  1  East,  106,  "  tiiat  when  a  servant  quits  sight  of  the 
object  for  which  he  was  employed,  and,  without  having  in  view  his 
master's  orders,  pursues  that  which  his  own  malioe  suggests,  hit 
master  will  not  be  liable  for  such  acts.''  If  for  his  own  purposea^ 
and  not  in  his  master's  business,  the  servant  commits  an  assault,  the 


I 
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naster  ia  not  responsible  ;  and  the  statement,  that  the  master  is 
not  liable  for  the  assault  of  his  serrant,  reqnires  this  qnalifloation. 

In  the  case  of  Sanford  y.  Bighth  Avenue  Railroad  Company,  28 
K.  T.  843,  the  action  was  brought  to  reoorer  damages,  resulting 
firom  the  death  of  the  plaintiff's  intestate,  caused  by  his  being  throvm 
from  the  car  of  the  defendant,  by  the  conductor,  when  it  was  in 
motion.  The  deceased  refused  to  pay  his  fare,  and  for  that  reason 
the  conductor  ejected  him.  The  court  held  that  the  conduct  of  the 
intestate  justified  the  conductor  in  expelling  him  from  the  car  in  a 
proper  manner,  but  not  when  the  car  was  in  motion,  and  the  defend- 
ant  was  held  liable  for  the  injury.  Oohsiogk,  0.  J.,  says :  ^'  The 
case  is,  therefore,  to  be  stated  thus :  The  defendants  by  their  servant 
were  guilty  of  a  personal  and  intentional  assault  upon  the  intestate. 
The  assault,  as  we  think,  was  not  i^  law  justified  by  the  fact,  and 
they  are  consequently  without  a  legal  defense.''  ^ , 

This  case  is  in  point  against  the  defendant  upon  the  question  we  E  i 

hare  considered,  and  accords  with  the  general  principle,  goyeming  ^  ^^ 

the  liability  of  masters  for  the  tortious  acts  of  their  servants.  ||*[ 

Addison  on  Torts,  23 ;  Smith  on  Master  and  Servant,  161 ;  Story  luf 

on  Agency,  §  452. 

The  charge  of  the  court  that  the  defendant  was  responsible  for 
the  excessive  force  used  in  ejecting  the  plaintiff  from  the  car^ 
assumed  that  there  was  lawfrd  cause  for  his  expulsion.  The  charge, 
in  our  opinion,  was,  under  the  proof  in  the  case,  correct,  and  is 
supported  by  the  considerations  to  which  we  have  adverted  in 
considering  the  other  exception. 

We  are  not  called  upon  in  this  case  to  determine  what  the  law  is 
as  to  the  master's  responsibility  in  a  case  where  a  conductor,  though  V I ' 

justified  in  using  violence  in  expelling  a  passenger,  wantonly  and  ft-  n. 

intentionally  used  unnecessary  force  to  accomplish  it,  and  where  the  I  >  • 

justifiable  and  excessive  force  were  parts  of  a  single  act    In  this  ^  \ 

case  that  hypothesis  is  inadmissible.  The  evidence  does  not  warrant 
the  supposition  that  the  conductor  acted  in  bad  faith  or  wantonly 
used  unnecessary  violence.  ^' 

In  Set/maur  v.  Oreenwoody  7  H.  ft  N.  866,  it  was  held  by  the  y,* 

court  of  Exchequer  Ohamber,  that  a  master  was  liable  for  an  injury  ^ 

caused  by  the  unlawful  and  violent  conduct  of  his  servant,  in  the 
performance  of  an  act  within  the  course  of  his  employment  The 
case  in  its  droumstances  was  quite  like  the  case  in  question.  The 
guard  of  the  defendant's  omnibus,  in  removing  a  passenger  whom 

Vol.  Vn.— 38 
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he  deemed  to  be  drunky  forcibly  dragged  him  out  and  threw  him 
CD  the  ground,  whereby  he  was  severely  injnredL  The  pasaengei 
orought  an  action  for  the  injury,  and  the  defendant  claimed,  that 
he  had  not  authorized  and  was  not  liable  for  the  acts  of  the  servant. 
Williams,  J.,  in  pronouncing  the  unanimous  opinion  of  the  court, 
•aid :  '^  We  think  there  was  evidence  for  the  jury  that  the  guard, 
acting  in  the  course  of  his  service  as  guard  of  the  defendant's  omni- 
bus, and  in  pursuance  of  that  employment,  was  guilty  of  excess  and 
violence  not  justified  by  the  occasion,  or  in  other  words,  miscon- 
ducted himself  in  the  course  of  his  master's  employment,  and,  there- 
fore, the  master  is  responsible.  It  is  said,  that  though  it  cannot  be 
denied,  that  the  defendant  authorized  his  guard  to  superintend  the 
conduct  of  the  omnibuses  generally,  and  that  such  authority  must 
be  taken  to  include  an  authorij^y  to  remove  any  passenger  who  mis- 
conducts himself,  yet  the  defendant  gave  no  authority  to  turn  out 
an  inofifensive  passenger,  and  the  plaintiff  was  one.  But  the  master, 
by  giving  the  guard  authority  to  remove  an  offensive  passenger, 
necessarily  gave  him  authority  to  determine  whether  any  passenger 
had  misconducted  himself.  It  is  not  convenient  for  the  master  per- 
sonally to  conduct  the  omnibuses,  and  he  puts  his  guard  in  his 
place;  therefore,  it  the  guard  forms  a  wrong  judgment  the  master  is 
responsible.'^  See,  also,  Limpas  v.  London  Oenercd  Omnibus  Com' 
pany,  1  Hurl.  &  Colt  626 ;  Goff  v.  Oreat  Nor.  R'way  Co.y  30  L.  J. 
Q.  B.  148 ;  Poulton  v.  London  and  South-western  R'way  Co.,  2  L.  B., 
2  Q.  B.  534. 

The  remark  of  one  of  the  judges  in  the  case  of  BibbardY.  New 
York  and  Erie  R,  W,  Co.,  16  N.  T.  467,  may  not,  when  read  in 
connection  with  the  charge  to  which  it  referred,  be  consistent  with 
the  views  here  expressed.  But  the  case  was  decided  upon  another 
point,  and  it  is  not  an  authority  for  the  doctrine  stated  by  the 
learned  judge. 

The  judgment  should  be  affirmed. 

Judgment  affirmed. 

NosB.— Bm  Uaam  t.  IMrdulvemM  JK.  JK.  Ob^  poiiit  and  JaOmm  ▼.  Seaomd  Ao0nmB.A 
Cf^potll  alM>(7oddanlr.OnMii(ZViififc  Ky  ao^S  Aiii.B.88;  IAKXUWiauAR.B.0^  ▼. 
Wdbmoft  id.  918;  BamaS^n  t.  Botion  and  AJbam^  IL  B.  Ob.,  6  Am.  B.  M;  JfoOhiri  # 
PMtab^pMo,  fte.,  B.  B.  Ob.,  Id.  84ft.-BBP. 
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HofVMAV  T.  HomcAK,  appellaat 

Mmrm.   JmiMaUm  An  mm  0/ monnMmU  poiHlm.    YM 

Wh«re  a  pencm,*  reddmi  of  thSa  State,  went  into  enoiher  State  for  the  pur- 
poee  of  procoiing  a  divbroe  from  hie  wife,  who  wm  daring  all  the  time  a 
natdentof  thia  State,  and  waa  neTer  Mnred  with  prooeM  nor  appeared  in  the 
action,  hdd^  that  the  decme  00  obtained  waa  void,  and  that  tlie  record  of  the 
judgment  waa  not  oondoaiTe  aa  to  Joriadiction.    (See  noU^  p.  800.) 

Appeal  from  the  judgment  of  the  general  texm  affirming  the 
Judgment  entered  for  plaintiff  The  action  was  by  the  wife  for 
divorce  on  the  ground  of  adultery.  The  answer  admits  the  adul- 
tery, but  sets  up  a  decree  of  diyoroe  obtained  by  defendant  in 
Indiana.    The  other  fisu^ts  appear  in  the  opinion. 

L,  J.  ChcUfiMy  for  appellant,  to  the  point  that  the  decree  of  the 
Indiana  court  was  binding  here  under  section  1,  article  4  of  the 
United  States  constitution,  cited  MilU  y.  Duryee,  7  Granch,  481 ; 
KemjH^s  Lessee  y.  Kennedy,  5  id.  173 ;  Mayhew  y.  Thatcher,  1  Wheat 
129;  Chewer  y.  Wilsm,  9  Wall  108;  9  Pet  8  ;  10  id.  449;  The 
Mary,  9  Cranch,  126 ;  3  id.  300 ;  Black  y.  Blach,  4  Bradfl  174.  That 
such  former  adjudication  is  a  bar.  Neafle  y.  Neafi^  7  Johns. 
€1l  1;  Ferine  t.  Dunn,  4  id.  140;  Ogsiury  y.  La  Ihiys,  9  N.  Y. 
118;  4  Johns.  Oh.  199;  Ifoyes  y.  Butkr,  6  Barb.  618. 

JR  Jf.  Wright,  for  respondent 


Pbokham,  J.  There  is  but  one  question  in  this  case.  Is  the 
judgment  of  diyoroe,  obtained  by  the  defendant  against  the  plain- 
tiif  in  the  State  of  Indiana,  of  any  force  here  P  From  the  fiiots,  as 
found  by  the  referee  and  sustained  by  the  proof,  it  appears  that  on 
ihe  7th  day  of  April,  1867,  the  defendant  applied  to  a  court  in 
indiana  for  a  diyoroe,  and  obtained  a  judgment  therefor  on  the  fifth 
«f  June  following,  within  two  months  after  presenting  his  peti- 
tion. He  obtained  it  upon  the  ground  of  adultery  committed  by 
this  plaintiff! 

But  at  the  time  of  commencing  his  suit  there,  and  while  it  was 
pending,  both  parties  resided  in  the  city  of  New  York.    No  process 
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was  served  upon  this  plaintiff  in  that  suit;   it  appears  she  had  na 
knowledge  of  it,  and  authorised  no  appearanoe  in  it 

Her  subsequent  attempt  by  a  suit  in  the  courts  of  Indiana  to  set 
that  judgment  aside  for  firaud  has  no  bearing  upon  this  question. 
Though  she  suooeeded  at  the  trials  and  obtained  the  decree  upon  the 
ground  that  he  had  obtained  a  diyorce  upon  the  indispensable  fact 
ihat  he  was  a  bona  fide  resident  of  that  State,  when  in  truth  he  waa 
noty  but  then  resided  in  this  State,  this  judgment  was  set  aside 
upon  appeal,  for  the  reason  that  the  party  was  confined  by  statute 
to  a  motion  for  a  new  trial  in  a  court  of  law,  and  must  comply  with 
the  provisions  of  their  statute  on  that  subject 

It  thus  appears  that  this  defendant  obtained  this  judgment  in 
Indiana  by  fraud.  By  firaud  upon  the  laws  of  that  State  as  well  aa 
of  this.  The  statutes  of  that  State  require  that  a  party  in  such 
case,  in  order  to  be  entitled  to  this  relief,  should  be  **  at  the  time  m 
bona  fide  resident  of  the  county  in  which  the  petition  is  filed**^ 
Act  of  1852,  §  6. 

The  obvious  reason  why  he  went  to  that  State  was  because  he  had 
condoned  the  ofTense,  and  in  answer  to  a  suit  here  it  would  have 
been  proved.  It  was  equally  an  answer  in  Indiana;  hence  the 
necessity  of  obtaining  the  judgment  without  any  notice  to  the  wife* 

It  is  impossible  to  sustain  this  Indiana  judgment  without  coming 
in  conflict  with  every  decision  of  our  own  courts  touching  thia 
question.    Eerr  v.  Kmr,  41  N.  Y.  272,  and  cases  there  cited. 

A  contract  of  marriage,  regarded  in  this  State  as  a  solemn  oUi-* 
gation,  is  a  mere  farce  if  it  can  thus  be  dissolved* 

The  dissatisfied  party  need  only  take  the  cars  for  another  Stats^ 
and  upon  alighting  there  may  at  once  institute  proceedings  for 
divorce.  Besidence  for  no  particular  time  seems  then  to  have  been 
required  in  Indiana,  only  a  *'  bona  fide  residence.'* 

It  is  almost  necessarily  an  ex  parte  proceeding,  where  the  other 
party,  as  here,  resides  in  New  York.  In  such  case  the  statute  of 
Iit.liana  requires  notice  of  the  petition  to  be  published,  once  a  week 
foi'  three  weeks,  'Mn  some  weekly  paper  of  general  oironlation, 
printed  and  published  in  such  county ;  or,  if  tiiere  be  no  such  paper^ 
then  in  the  one  printed  and  published  in  this  State,  nearest  to  the 
county  seat  of  such  county."    Act  of  1852,  §  11,  Laws  of  Indiaiuu 

There  is  no  probability  that  such  a  notice  would  reach  the  oppo* 
site  party. 

The  State  might  as  well  have  enacted,  that  a  diroroe  might  there 
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be  iHrooured  by  a  tana  fide  leeident,  without  any  notioe  wluitdTer  to 
a  non-rendenty  upon  proof  of  the  required  ftota.  Honert  justice 
would  be  thus  quite  as  well  attained. 

Is  the  record  of  this  judgment  condusiye  upon  the  oonrti  of  this 
State? 

It  is  the  settled  doctrine  of  this  State  that  such  reoord  is  not  con - 
^clusire  as  to  the  question  of  jurisdiction. 

It  is  not  condusiye  eren  tiiough  it  states  facts  which  giye  the 
•court  jurisdiction ;  but  these  alleged  facts  may  be  shown  to  be 
untrue.  MiUs  r.  Dwrjf^e,  %  Am.  Lead.  Oases,  625,  note,  and  cases 
<cited ;  Shumway  r.  Stiliman,  6  Wend.  447 ;  Slariuek  t.  Mmray^  5 
Wend.  148 ;  If6y$8  r.  Buil&r,  6  Barb.  618 ;  Kerr  t.  Kerr,  mpra. 

There  are  authorities  in  some  States  against  this  position^  hold- 
ing that  the  statements  in  a  reoord  of  a  sister  State  are  oondusire. 
In  the  United  States  court,  Mr.  Justice  Olivfobd,  in  Ohrisknas  v. 
Russell,  5  Wan.  290,  said  that  such  judgments  ^'aie  open  to 
inquiry  as  to  the  jurisdiction  of  the  court  and  notice  to  the  defend- 
jsnt:' 

In  Ckeever  r.  Wikan,  9  Wall  108,  123,  Mr.  Justice  Swatks, 
.after  stating  that  the  fact  that  the  petitioner  did  reside  in  the  county 
(in  Indiana)  where  the  petition  was  filed,  is  expressly  found  by 
the  decree,  remarked,  <' whether  this  finding  is  conclusive  or  only 
prima  facie  sufficient,  is  a  point  on  which  the  authorities  are  not  in 
harmony.  We  do  not  deem  it  necessary  to  express  any  opinion  upon 
-the  poinf 

In  holding  this  record  yoid  in  the  courts  of  this  State  under  the 
facts,  it  is  not  intended,  in  any  degree,  to  impair  the  force  of  the 
Federal  constitutional  provision,  '^  that  full  faith  and  credit  shall  be 
given  in  each  State  to  the  public  acts,  records  an^l  judicial  proceed- 
ings  of  every  other  State." 

That  provision  was  never  intended  to  embrace  a  case  like  this. 
The  oonstitution  did  not  mean  to  confer  a  new  power  or  jurisdic- 
tion, but  simply  to  regulate  the  efibct  of  the  acknowledged  jurisdic- 
tion over  persons  and  things  within  the  State.  Story's  Com.  on 
Oon.;  Mills  v.  Duryee,  2  Am.  Lead  Cases,  623,  note. 

The  necessary  effect  of  sustaining  this  decree  would  be,  to  allow 
4my  other  State  substantially  to  make  laws  for  this  State ;  to  regu- 
late not  only  our  domestic  relations  of  husband  and  wife,  but  almost 
<erery  other  right 

A  court  has  no  more  authority  to  assume  jurisdiction  over  a 
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marriage  oontraot  than  oyer  any  other  subjeot,  withont  dae  •errioe' 
of  process  or  the  appearance  of  the  parly  defendant 

Had  the  husband  instituted  his  suit  for  divorce  in  this  State,. 
instead  of  Indiana^  he  conld  not  have  obtained  a  decree  therefoi 
upon  the  &cts  found  in  Indianas  Here  he  must  state,  under  oath, 
that  he  has  not  yoluntarily  cohabited  with  the  defendant  since  tho 
disooTery  of  the  adultery.  In  that  State  it  is  made  matter  of 
defense,  but  the  plaintiff  is  not  required  to  make  oath  in  regard  to 
it 

For  the  reason,  therefore,  that  the  court^  in  Indiana  had  no  juris- 
diction  of  the  subject  of  the  action,  as  the  plaintiff  in  that  action 
was,  in  ttiot,  a  resident  of  this  State  at  the  time  he  claimed  to  have 
resided  there,  and  went  to  Indiana  only  to  obtain  this  decree,  and 
the  defendant  therein  was  during  all  the  time  a  resident  of  this- 
State,  was  never  served  with  process  or  appeared  in  thataction,  the 
decree  therein  cannot  beenforoed  here  but  must  be  held  void.  This 
decision  may  operate  harshly  upon  innocent  parties^  but  it  cannot 
affect  the  rule  of  law. 

Jf$dgfnefU  affirmed. 


Honk— To  HMMmecflMtMllis  above  eioo,  ooo  Skannofi  v.  Shannon,  4  ADon,IM; 
SMtb  V.  SMth,  U  Oiiif,  SOS;  Ow  V.  Ota,  S  Am.  Bopu  Ills  IS  Ohio  81.  OQB;  £«ttA  ▼.  Lettfc, 
I9N.H.SS.  A  dtvoroo  may  bo  oToktod  oollatorilly  hf  ofldoneo  ttuit  Iho  dtfotood  porty 
waa  not  domloUod  la  tbo  State  whore  Iho  dooioo  waa  rondorad ;  waa  noiaonrad  wtt^ 

Bop.  4Ui  OdMi  v.  B00d,  S  P.  V.  Bomh,  S»t  Bardm  v.  FlUh,  U  JohiM.  USi  Aa  t» 
tho  ofliolof  a  JadgmoBtof 
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cisv.T.sr.> 

The  eoaslllBtion  of  the  8tste  provided  thai  esHalnoffleen  shoold  be  eleelet 
at  sash  tlmsa  and  la  saoh  maaaer  as  the  leglilatoie  should  dbeet.  Th» 
leghdalaro  diieoted  the  times  and  manner  of  the  eleotioii  and  the  defandaat 
was  eleeted  theieoader.  Bnboeqneni  to  saoh  eloetlon  an  act  was  paaaed 
•steading  the  term  of  the  Ineamboat  three  joam.  EM,  that  anoh  aet 
aaeonstltatlonaL 
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AonoK  in  the  nature  of  quo  toarranto  to  determine  the  title  to 
the  office  of  justice  of  the  district  court  in  the  city  of  New  York, 
for  the  eighth  judicial  district,  to  which  it  was  claimed  the  relator 
was  elected,  December  4,  1866,  for  the  term  of  six  years,  from 
January  1, 1867.  It  was  proved  that  at  the  election,  held  in  the 
city  of  New  York,  December  4, 1866,  a  number  of  votes  were  cast 
for  the  relator,  but  they  were  not  counted  by  the  inspectors ;  nor 
had  the  relator  taken  the  oath  of  office. 

The  defendant  was  elected  to  the  office  in  December,  1860,  and 
claimed  that  the  act  of  1866  had  extended  his  term.  The  facts  are 
sufficiently  set  forth  in  the  opinion. 

This  was  an  appesl  from  a  judgment  entered  upon  an  order  of  the 
general  term  of  the  supreme  court  denying  plain  tifTs  application  for 
judgment  on  a  yerdict,  and  ordering  judgment  for  the  defendant. 

A.  J.  Parker f  for  appellant 

A.  J.  Vanderpoel,  for  respondent  The  l^gidatoie  had  power  to 
extend  the  term.  P$cpU  r.  Batehehr,  22  K.  7.  128;  People  r. 
Pinekney,  32  id.  804 ;  People  y.  Met.  Board  of  Police,  19  id.  188. 
The  respondent  had  right  at  common  law  to  hold  oyer  until  the 
election  of  his  successor.  Angell  &  Ames  on  Oorp.  88 ;  People  y. 
mraUofh  28  OaL  882;  People  y.  Outton,  28  id.  44;  Philipe  r. 
Wickham,  1  Puge,  S90;  People  y.  IKeman,  8  Abb.  869;  80  Barb. 
198 ;  OordieU  y.  IHuH,  1  Key.  180 ;  South  Bay  Mead.  Dam  Co. 
y.  Oray,  80  Me.  647;  Foot  y.  Prowee^  1  Str.  626 ;  McOaU  y.  The 
Byram  Manufacturing  Co.,  6  Oonn.  428;  Oony.  Society  y.  Sperry, 
10  id.  207;  Speneer  y.  Champion,  9  id.  648 ;  Picket  y.  AUen,  10 
id.  168. 

FoiesBy  J.  It  ia  dear  that  when  the  matters  occurred  with 
whidi  this  case  is  oonoemed,  the  office  of  justice  of  the  eighth 
judicial  district  of  New  Tork  dty  fell  within  the  proyision  of  the 
constitution  of  1846,  contained  in  the  eighteenth  section  of  the 
sixth  artide  thereof,  which  is  as  follows :  **  All  judicial  officers  of 
dties  and  yillages,  and  all  such  judidal  officers  as  may  be  created 
therein  by  law,  shall  be  elected  at  such  times  and  in  such  manner 
as  the  legislature  may  direcf 

There  was,  at  that  time,  but  one  way  of  putting  any  one  in  that 
office^  except  he  was  placed  there  to  fill  a  yacancy  in  it,  under  eome 
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law  ▼hioh  the  legidatare  should  pass  (Gonst^  art  10,  §  5),  which 
was  not  ine  ease  of  the  defendant  That  way  was  by  an  election 
by  the  people.  And  that  election  must  have  been  at  snoh  times 
and  in  such  manner  as  the  legislature  might  direct  It  was  as  essen- 
tial that  he  should  be  elected  at  the  time  and  m  the  manner 
directed  by  the  legislature,  as  that  he  should  be  elected.  An  election 
at  a  difTerent  time,  or  in  a  different  manner,  was  as  inyalid  as  a 
taking  of  the  oiDce  otherwise  than  by  election. 

The  constitutional  provision  aboye  quoted  reoognized  the  power 
in  the  legislature  thereafter  to  create  a  judicial  officer  in  the  city  of 
New  York.  And  in  the  exercise  of  that  power  it  did,  in  1860  (Laws 
of  1860,  oh.  800,  p.  519,  §  1),  create  a  new  judicial  district  in  the 
dty  of  New  York,  called  the  eighth  judicial  district  It  did  direct 
the  time  for  the  election  of  a  justice  for  that  district  (§  4),  to  wit, 
the  then  next  charter  election,  which  took  place  in  the  same  year. 
It  did  direct  the  manner  in  which  he  should  be  elected  (§  ^,  to  wit, 
the  same  as  the  justices  of  the  district  courts  in  that  city,  and  that 
he  should  hold  his.office  for  a  term  of  six  years  from  Japuiiry  1, 
1861. 

Under  this  law,  at  the  charter  election  in  1860,  the  defendant 
was  elected  to  this  office  by  the  people.  He  was  elected  to  it  for  six 
years  from  January  1,  1861.  By  the  constitutional  proyision,  he 
could  haye  attained  the  office  in  no  other  manner  than  by  an 
election  to  it  by  the  people.  By  the  statutory  proyision,  the  people 
could  elect  him  to  it  for  a  term  no  longer  or  shorter  than  six  jetixu 
from  its  commencement  When  the  election  was  made  it  had  no 
other  or  further  force  or  yalidity  than  that  For  that  occasion  the 
constitutional  and  statutory  power  conferred  was  fiUly  exerwed  and 
spent  To  hold  the  office  for  any  time  after  the  expiration  of  the 
term  of  six  years  was  to  hold  it  again  and  anew.  And  to  hold  the 
office  again  and  anew,  he  must  be  elected  by  the  pepple  anew,  other- 
wise he  would  not  hold  it  by  an  election.  And  to  hold  it  in  any 
other  manner  than  by  an  election  by  flie  people  wfi  to  hold  it 
in  a  way  that  was  in  disobedience  of  the  constitution,  ^nd  was 
inyalid. 

After  the  defendant  had  taken  the  office,  and  just  as  the  term  for 
which  he  had  taken  was  about  to  expire,  the  legislature  passed  an 
act  (Laws  of  1866,  ch.  317,  p.  471,  §  1),  extending  the  term  of  the 
office  for  three  years.  We  think  it  was  not  competent  for  the  1^^- 
lature  so  to  do.    It  is  claimed,  that  the  power  in  the  legislature  to 
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fix  the  length  of  the  tenn  is  unlimited,  and  that,  therefore,  it  may 
fix  and  alter  and  change  it  at  pleasure.  It  is  true,  that  when  the 
duration  of  any  office  is  not  provided  by  the  constitution,  it  may 
be  declared  by  law.  Oonst,  art  10,  §  3.  It  is  true  that  the  dura- 
tion of  this  office  was  not  proyided  by  the  constitution.  But  eyery 
part  of  the  constitution  is  equally  obligatory ;  and  a  power  granted 
in  one  provision  must  be  so  exercised  as  not  to  clash  with  a  restric- 
tion upon  power  contained  in  another  provision.  And  as  the  term 
fixed  for  this  office,  by  the  legislature,  was  to  be  filled  by  an  election 
to  it,  the  legislature  had  not  the  power,  by  changing  the  term,  to 
put  or  keep  one  in  the  office  otherwise  than  by  an  election.  The 
officer  must  be  elected ;  and  the  legislature  could  not,  by  changing 
the  term  after  one  election,  take  from  the  people  the  right,  which 
they  had  reserved,  to  choose  who  should  be  the  officer.  The 
defendant  was  elected  for  six  years.  For  so  long,  the  people  made 
known  their  will  that  he  should  use  the  office.  Nbn  constat  that 
they  would  have  willed  that  he  should  use  it  for  nine  years. 
Whether  they  would  or  not,  the  power  so  to  do  was  reserved  to 
them,  and  it  is  an  unwarrantable  assumption  by  the  legislature  to 
undertake  to  exercise  it  There  is  no  difficulty  in  giving  simulta- 
neous and  according  eflect  to  both  of  the  constitutional  provisions 
above  noticed.  If  the  l^slature  sees  proper  cause  for  extend- 
ing the  term  of  an  office,  it  should,  at  the  same  time,  provide  for 
an  election  to  fill  that  extended  term.  The  lengthened  dura- 
tion may  be,  and  should  be,  so  provided  for  as  not  to  begin  until 
after  the  electors  have  had  the  opportunity  of  declaring  their  will, 
as  to  the  mcumbent  for  the  new  term.  It  is  said,  that  where  one 
has  once  been  elected  to  an  office  he  still  remains  an  elected  officer, 
though  the  legislature  extends  the  term  of  his  bffice,  and  thus  con- 
tinue him  in  office  for  a  term  longer  than  the  electors  have  chosen 
him  for.  And  thus,  in  Christy  v.  Supervisors  of  Sacramsfito  County ^ 
39  GaL  3,  it  cannot  be  denied,  it  is  said,  that  he  was  elected  to  the 
office,  and  that  he  would  not  be  the  incumbent  except  for  his  elec- 
tion. But  it  is  to  be  replied  to  this,  that  neither  would  he  be  the 
incumbent,  except  for  the  action  of  the  legislature,  which  is  not  a 
institutional  source  of  title  to  the  office. 

And  he  would  look  in  vain  to  the  election  to  keep  him  in  office 
after  the  six  years  of  his  elective  term  had  passed.  It  is  the  act  of 
the  legislature  alone,  or  grafted  upon  the  prior  election,  which  does 
that    And  the  act  of  the  legislature,  whether  alone  or  based  upon 

Vol.  Vn.  —  39 
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the  election)  is  an  element  of  authority  for  the  exeideeof  the  offloe^ 
which  the  constitation  exclades. 

If  the  legislature  can,  by  extending  the  term  of  such  an  oflSce^ 
oontinne  in  it  the  holder  thereof  for  one  year,  it  may  for  any  nam* 
ber  of  years ;  and  thus  the  duration  of  the  term  thereof  may  be  per- 
petuated by  legislative  power ;  and  the  people^  after  one  exercise  of 
the  constitutional  power  of  choosing  certain  of  their  own  officers,  be 
ever  after  that  deprived  of  it.  So  the  legislature  may  as  well,  from 
time  to  time,  at  the  expiration  of  a  term,  whether  the  elective  term, 
or  the  legislative  extended  term  approaches,  again  and  again  extend 
it,  and  continue  in  office  an  incumbent  distasteftil  to  his  legiti- 
mate constituency.  Thus  would  the  theory  of  the  government  be 
subverted,  and  its  practice  be  prevented.  The  government  is  the 
expressed  will  of  a  majority  of  the  people,  limited  by  constitutional 
lestrictions.  The  practice  is,  that  such  will  shall  be  expressed  at 
frequentiy  returning  periods.  The  clause  of  the  constitution  first 
quoted,  for  all  localities  affected  by  it,  embodies  that  theory.  If 
tiie  legislature  may  take  from  the  people  of  a  locality  the  power, 
at  properly  returning  occasions,  of  electing  certain  officers,  it 
effectually  draws  to  itself  the  power  of  fiUing  those  offices.  Fop 
there  is  nothing  to  prevent  its  distinguishing  in  the  offices,  and 
continuing  in  office,  by  an  extension  of  term,  those  whom  it  &vora^ 
and  leaving  to  the  chances  of  a  popular  election  those  for  whom  it 
does  not  care.  It  is  true  that  it  might,  at  the  first  directing  of  an 
election,  or  in  prospect  of  a  coming  election,  fix  the  duration  of  the 
term  at  such  length  as  that  frequent  exercise  of  the  people's  will 
might  not  be  had  upon  the  incumbent  But  then,  for  such  lengthy 
term,  the  incumbent  would  be  the  people's  choice,  and  their  choice 
for  it  for  its  whole  length.  Such  course  would  not  operate  to  fill 
the  office  contrary  to  the  will  of  the  people  expressed  according  to 
law,  or  without  expression  of  it  When  the  constitution  reserves  the 
power  to  the  people  of  electing  an  officer,  and  thus  impliedly  forbids 
the  l^slatnre  to  appoint  him,  it  means  that  he,  and  the  filling  of 
his  office,  shall  be  subject  to  the  will  of  the  people,  and  to  it  alone 
It  at  the  same  time  gives  the  legislature  power  to  declare  the  dura- 
tion of  the  office.  But  doing  that,  it  means  no  more  than  that,  be 
the  time  what  it  may,  and  altered  in  duration  when  it  may,  the 
incumbent  shall  be  the  creature  of  the  people.  And  thus  it  guaidi 
•gainst  a  majority  of  the  legislature,  adverse  in  sentiment  to  a 
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majority  of  the  people  of  a  locality,  placing  or  oontiniiiiig  OTer 
them  in  oflScial  power  one  whom  they  would  not  select 

It  is  not  a  question  of  abuse  of  power.  No  such  power  is  con- 
ferred upon  the  legislature.  The  continuance  in  oflSce  by  enact- 
ment extending  the  term  thereof  of  one  who  has,  in  the  first  place, 
been  elected  to  it,  is  not  properly  the  exercise  of  the  power  to 
declare  the  duration  of  an  office.  In  any  proper  sense  where  the 
office  is  to  be  filled  by  one  authority,  and  the  duration  of  the  term 
thereof  is  to  be  determined  by  anotiier,  the  declaration  of  the  dura- 
tion must  go  before  the  filling,  so  that  each  authority  may  have  its 
legitimate  exercise.  And  the  power  to  declare  the  duration  is  com- 
pletely exercised,  and  for  the  time  exhausted,  when  it  announces  the 
duration  of  the  term.  When  it  goes  further  and  declares  not  only 
the  duration  of  the  term,  but  who  shall  fill  the  office  for  that  term, 
it  has  invaded  the  provincA  of  another  authority.  The  legislature 
may  declare,  from  time  to  time,  and  as  often  as  it  sees  fit,  what  shaQ 
be  the  length  of  the  term  of  this  office ;  but  when  it  designates  the 
one  who  shall  hold  the  office,  it  has  usurped  the  power  of  the  people, 
and  its  act  in  that  regard  is  void. 

Put  this  matter  to  a  simple  test.  The  provision  of  the  constitu- 
tion was  explicit,  and  was  not  limited  by  any  thing  else  in  that 
instrument.  No  one  could  come  to  this  office  but  by  an  election 
by  the  people.  If  the  defendant  were  asked  in  the  fifth  or  sixth 
year  of  his  incumbency  how  he  held  his  office,  he  could  truthftiUy 
answer,  by  election  by  the  people.  If  he  were  asked  in  the  seventh, 
eighth,  or  ninth  year,  and  should  make  such  answer,  would  it  be 
truthftil  ?  The  people  could  elect,  but  by  law  for  only  six  years. 
The  six  years  had  gone  by.  The  people  had  never  again  elected. 
The  defendant  was  still  using  the  office.  What  power  sustained 
him  in  the  use?  Gould  hd  show  any  save  the  statute  of  1866, 
saying  (section  1)  '*  the  term  of  office  of  the  justice  *  *  of  the 
district  court  for  the  eighth  judicial  district  in  the  city  of  New 
York,  is  hereby  extended  and  continued  to  and  including  the  Blst 
day  of  December,  1869,  so  that  the  fcenn  of  office  of  said  justice 
*  *  shallexpirewhenthetermof  office  of  the  present  justices  *  * 
of  the  oUier  district  courts  expire  by  law.'*  This  was  his  sole  show 
of  authority  to  use  the  office  for  those  three  years. 

It  will  not  be  daimed  that  the  legislature  oould  have  passed  an 
aet  appointing  to  the  office  for  a  term  of  three  year%  after  the  expi* 
lation  of  the  defendant's  elective  term  of  six  years,  any  person 
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whom  it  migiit  in  the  act  name.  Nor  will  it  be  daimed  Uiat  it 
conld  hare  passed  an  act  appointing  the  defendant  to  the  office  by 
his  proper  name  for  that  term  of  three  years.  That  all  will  concede 
to  be  a  yiolation  of  the  oonstitution.  Bnt  is  not  the  Tiolation  the 
same  to  oontinne  him  in  the  office  by  his  official  name  for  that  time 
by  legisUitiye  act  ?  The  aathority  under  which  he  mnst  act  for  the 
term  is  the  same  in  both  oases.  He  would  find  it  not  in  the  roice 
of  the  people,  bat  only  in  the  act  of  the  legislatore. 

The  case  of  2%0  People  v.  Oulton,  28  Oal.  44,  is  cited  to  ns  to  show 
that  though  the  defendant  might  not  hold  the  office  by  virtae  of 
the  act  of  1866,  he  still  was  lawfully  an  incumbent  of  it,  as  holding 
oyer  until  a  successor  should  be  duly  elected  and  qualified.  That 
was  the  case  of  a  person  claiming  the  office  of  State  librarian,  a 
ministerial  office,  to  which  he  was  in  the  first  instance  appointed  for 
the  term  of  four  years.  It  is  there  claimed  to  be  a  rule  of  the 
common  law  that  such  an  officer,  at  the  expiration  of  his  term,  may 
hold  oyer  until  a  successor  is  duly  appointed  and  has  qualified.  We 
are  not  prepared  to  assent  to  the  conclusion  there  arriyed  at,  as 
one  of  uniyersal  application.  The  authorities  cited  to  sustain  it  do 
not  fully  bear  it  out  It  is  to  be  questioned  whether  they  go  farther 
than  that  one  holding  an  office,  the  incumbent  of  which  is,  by  its 
tenure,  to  be  annually  or  periodically  appointed  or  elected,  and 
Mrith  no  restrictiye  proyision  as  to  the  term,  may  hold  oyer  as  stated. 
In  Philips  y.  Wickham,  1  Paige,  594,  the  chancellor  says :  ''  There 
are,  undoubtedly,  some  common-law  officers  who  are  to  be  elected 
or  appointed  periodically,  but  who,  from  the  necessity  of  the  case, 
continue  to  exercise  their  functions  until  others  are  elected  or 
appointed  to  fiU  their  places.  I  am  not  aware,''  he  continues,  ^  of 
any  general  principle  of  the  common  law  which  authorizes  all  ciyil 
or  corporate  officers  to  hold  oyer  after  the  expiration  of  the  time  for 
which  they  were  elected,  until  their  places  are  suiq>lied  by  others.** 
Ihese  remarks  of  his  were,  to  be  sure,  not  upon  a  point  which  he 
considered  necessary  to  be  passed  upon  in  the  disposition  of  the 
case  before  him,  but  they  induce  hesitation  in  adopting  the  conola- 
sion  arriyed  at  in  the  case  cited  to  us.  The  more  especially  as  the 
court  there  (28  Gal.  44)*  expressly  declines  to  be  understood  as 
holding  that  such  a  rule  extends  to  judicial  officers.  (See  page  56.) 
Moreoyer,  in  the  case  at  bar,  the  defendant  did  not  claim  to  be 
exercising  the  office  as  a  hold-oyer  incumbent  thereof.  He  placed 
his  title  to  it,  after  the  expiration  of  the  six  years'  term,  explicitly 
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apon  the  kgielatiye  oontinaaiice  of  him  in  it  by  the  act  of  1866. 
Snoh  is  his  answer  in  the  case,  and  no  other  right  or  title  is  set  ap» 
And  upon  this  he  must  stand. 

It  is  claimed  that  the  case  of  ITie  People  r.  BatcMar,  22  N.  Y. 
128,  makes  this  question  rea  adjudicata  in  this  court  As  it  would 
be  with  much  diffidence  that  we  should  differ  from  the  distinguished 
and  accomplished  jurist  who  delivered  the  opinion  in  that  case,  we 
consider  it  fortunate  that  we  ara  not  called  upon  for  the  purposes 
of  this  case  to  dissent  from  it  At  the  same  time,  howeyer,  to  pre- 
vent misapprehension,  it  is  proper  to  state  that  no  inference  is  to  be 
drawn  from  any  thing  here  said  that  the  court,  as  at  present  consti- 
tuted,  would  sustain  the  decision  in  that  case. 

In  The  People  y.  Batchelor,  the  office  in  question  was  one  to  be 
filled  by  appointment  The  opinion  in  it  which  prevailed  refers  to 
the  provision  of  law  (1  B.  S.  117,  §  9),  that  every  officer  (with 
some  stated  ezceptions),  properly  appointed,  who  shall  have  duly 
entered  upon  the  discharge  of  the  duties  of  his  office,  shall  continue 
the  discharge  thereof,  although  the  term  of  his  office  shall  have 
expired,  until  a  successor  in  such  office  shall  be  duly  qualified.  The 
opinion  connects  this  provision  with  the  statute  which  conferred 
the  power  of  appointment  to  the  office  then  under  consideration, 
and  declares  that  such  power  was  to  appoint  for  a  prescribed  period, 
and  until  a  successor  should  be  duly  appointed  and  qualified ;  and 
that  inasmuch  as  the  statute  then  in  question  had,  in  effect,  post- 
poned the  exercise  of  that  power,  so  that  there  could  be  no  appoint- 
ment of  a  successor,  the  incumbent  continued  to  hold  indefinitely,* 
by  virtue  of  the  provision  of  the  Revised  Statutes  above  given. 

^'I  am  prepared,  therefore/*  says  the  distinguished  judge,  ^'to 
hold  that  the  law  in  question,  which,  in  effect,  does  no  more  than 
this,  is  not  in  conflict  with  the  constitution."  The  report  of  the 
case  states  that  in  so  much  of  the  opinion  as  relates  to  the  consti- 
tutionality of  the  law  extending  the  term  of  office,  there  was  a 
concurrence  of  enough  judges  to  make  a  majority  of  the  court 

No  provision  of  the  law  has  been  cited  which  affects  an  elective 
office  as  is  affected,  an  appointive  office  by  the  section  of  the  Bevised 
Statutes  above  referred  to.  And  as  it  occurs  among  sections  treating 
in  turn  of  elective  and  appointive  offices,  the  legislative  intent  in  it 
went  no  farther  than  the  latter. 

We  are,  therefore,  not  constrained  by  the  case  in  22  N.  Y.,  to 
forego  the  conclusions  to  which  we  are  led  in  this  case. 
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And  we  hold,  that  the  defendant  had  no  right  or  title  to  the  office 
of  juBtioe  of  the  eighth  judicial  district  court,  after  the  expiration 
of  his  term  of  six  years,  for  the  reason  that  the  act  of  the  legislature 
of  1866,  so  &r  as  it  sought  to  continue  him  in  office  thereafter,  was 
unconstitutional  and  roid. 

[The  remainder  of  the  opinion  is  lo3al,  deciding  only  that  the 
ndator  was  not  elex^ted,  as  an  election  on  the  4th  of  December,  1866, 
was,  under  the  statutes,  illegal.] 

The  judgment  of  the  court  below  in  faTor  of  the  defendant 
reversed  and  judgment  for  the  people,  without  costs,  to  either  partj. 

Judgment  reversed. 


Naxxojtal  Paek  Bank  of  Nbw  York  t.  Ninth  Katioital  Bajtk 

OF  Nsw  York,  appeUaai 

THB  SAICI  T.  FOUBTH  NATIONAL  BaNK  OF  NbW  Y0RK»  flppdltab 

(4B  M.  T.  77. ) 

FcrgedJfOl^^  drawee  hound  bg  pai/meiU. 

A  gwniiiiie  dnfl  was  fraud  alently  altered  Ynj  increasliig  the  amount,  by  changing 
the  name  of  the  payee,  and  by  erasing  and  re-writing  the  name  of  the  diaweir. 
It  was  afterward  presented  to  plaintifT,  the  drawee,  by  defendant,  a  Inmafide 

'  indorsee,  and  paid.  JIM  that  plaintiff,  on  disoorering  the  forgery,  oonld 
not  maintain  an  action  against  defendant  for  repayment. 

Where  the  drawee  of  a  Mil  to  which  the  name  of  the  drawer  has  been  forged 
accepts  or  pajs  it  in  the  hands  of  a  bona  Jlde  holder  he  is  boand  by  the  aet, 
and  can  neither  repudiate  the  acceptance  nor  recover  the  paTment.  {See 
noie,  p.  818.) 

Actions  to  recover  money  paid  on  drafts.  The  facts  in  the  first 
case  are,  briefly,  that  the  Bidgely  National  Bank,  of  Springfield, 
HI.,  on  the  25th  of  March,  1867,  drew  its  draft  or  bill  of  exchange 
on  plaintiff  for  fourteen  dollars  and  twenty  cents,  payable  to  the 
order  of  Ely  Shirly,  and  delivered  it  to  the  payee ;  that  the  draft 
was  subsequently  altered  fraudulently  by  increasing  the  amount  to 
16,300,  by  changing  the  name  of  the  payee  to  E.  G.  Fanchon,  Esq., 
and  by  erasing  and  re-writing  the  name  of  William  Bidgely,  cashier, 
signed  to  the  draft ;  that  the  draft  was  afterward  discounted  by  the 
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Laxington  National  Bank,  and  by  it  indorsed  to  defendant ;  that  on 
or  abont  the  12th  of  April,  ISG?,  defendant  presented  it  to  plaintiff 
and  reoeiyed  the  sum  of  16,300  thereon ;  that  plaintiff  discoTerod  the 
forgery  May  10, 1867,  and  forthwith  demanded  repayment  from 
defendant  of  said  16,300,  less  114.20 ;  and  that  defendant  refused. 
The  complaint  was  demurred  to  on  the  ground  that  it  did  not  state 
Ikcts  sufficient  to  constitute  a  cause  of  action.  The  demurrer  was  sus- 
tamed  at  special  term,  bnt  the  judgment  thereon  was  reversed  by  the 
late  general  term  of  the  first  judicial  district  Defendant  then 
appealed  to  this  court  In  the  last  case  the  facts  are  similar.  The 
«pedal  term  of  the  New  York  common  pleas  oYerruled  the  demurrer 
to  the  complaint,  and  the  judgment  thereon  was  affirmed  at  the 
general  term  of  that  court    Defendant  appealed  to  this  court 

J.  H.  V.  AmMy  for  appellant,  The  Ninth  National  Bank. 

&  K.  Milter^  for  appellant,  The  Fourth  National  Bank. 

F.  C.  SarUno,  for  respondent  Where  parties  are  equally  inno- 
cent or  negligent,  the  one  paying  can  recoyer.  MarhU  v.  Hatfieldy 
2  Johns.  465;  Canal  Bank  y.  Bank  of  Albany^  1  Hill,  290 ;  Jones 
T.  Byde^  5  Taunt  495;  MercJumM  Bank  y.  Mclntyre ,  2  Suid.  j| 

431 ;  Mlis  y.   Ohio  Life  Insurance  Co.,  4  Ohio  N.  S.  661.    That  I; 

{Miyment  under  mistake  can  be  recoyered  where  holder  is  not  harmed. 
ZeUy  y.  Solavi,  9  M.  &  W.  54 ;  Ibwnsend  y.  Orowdy,  8  0.  B.  N. 
&  477 ;  Utioa  Bank  y.  Van  Oeison,  18  Johns.  485 ;  Kingston  y.  rr 

BUinge,  4  N.  Y.  391.  That  this  rule  applies  to  a  drawee.  Ohittf 
on  Bills,  12th  ed,  431 ;  McKeiroy  y.  Southern  Bank,  14  La.  45&  |  j 

Allen,  J.  The  checks  paid  by  the  plaintiffs,  the  drawees,  were 
forgeries  throughout,  as  well  the  signatures  as  the  bodies.  1 1 

The  name  of  the  signer,  the  cashier  of  the  Bidgely  Bank,  was  not  '^ 

the  genuine  signature  of  that  officer,  and  was  not  written  by 
his  authority.  The  fact  that  a  genuine  check  had  been 
drawn,  and  signed  by  the  proper  party,  upon  the  same  piece  of  i 

paper,  does  not  affect  the  character  of  the  instrument  in  its  altered  ^' 

and  forged  condition.     The  forger,  by  skillfully  obliterating  the  »* 

genuine  signature,  together  with  the  words  and  figures  indicating 
the  amount  payable  thereon,  effectually  destroyed  the  instrumenti 
and  it  was  incapable  of  being  restored  to  its  original  condition,  in 
the  form  of  a  check,  and  made  ayailable  for  any  purpose. 


.1. 
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It  was  but  a  blank  from  a  draft  or  bill,  and  the  act  of  signing  tb» 
name  of  the  cashier  as  drawer,  with  intent  to  utter  and  pass  the 
same  as  genuine,  was  a  crime,  and  the  signature  a  forgery,  whether 
the  check  was  for  the  same  or  a  different  amount  from  that  for 
which  the  original  and  genuine  bill  had  been  drawn. 

Whether  the  forger  used  the  same  paper  on  which  the  original 
instrument  had  been  written  and  signed,  and  manipulated  it  to  suit 
his  purposes,  or  made  and  forged  a  check  on  another  and  different 
piece  of  paper  is  not  material,  so  long  as  the  signature  of  the  drawer 
was  counterfeit. 

The  drafts  paid  by  the  plaintiff  were  not  merely  raised  checks,, 
that  is,  forged  and  idtered  by  the  obliteration  and  remoral  of  one 
sum,  and  the  insertion  of  another,  but  were  forged  instruments  in 
every  sense. 

The  drafts  signed  by  the  cashier  are  not  in  existence  in  any  form 
as  drafts.  The  genuine  signature  was  wanting,  to  make  the  instru* 
ments  the  checks  of  the  nominal  drawer,  for  any  amount  The 
money  was  then  paid  by  the  plaintiff  upon  bills  drawn  upon  it,  to 
which  the  name  of  its  correspondent  had  been  forged. 

For  more  than  a  century  it  has  been  held  and  decided,  without 
question,  that  it  is  incumbent  upon  the  drawee  of  a  bill,  to  be  satis^ 
fied  that  the  signature  of  the  drawer  is  genuine,  that  he  is  presumed 
to  know  the  handwriting  of  his  correspondent ;  and  if  he  accepts  or 
pays  a  bill  to  which  the  drawer's  name  has  been  forged,  he  is  bound 
by  the  act,  and  can  neither  repudiate  the  acoeptanoe  nor  recover  the 
money  paid. 

The  doctrine  was  broached  by  Lord  Batmond  in  Jvmi%  v.  Fatoler^ 
2  Strange,  946,  the  chief  justice  strongly  inclining  to  the  opinion^ 
that  even  actual  proof  of  forgery  of  the  name  of  the  drawer 
could  not  excuse  the  defendants  against  their  acceptance.  In  1792, 
the  principle  was  flatly  and  distinctly  decided  by  the  court  of 
king's  bench,  in  the  leading  case  of  Price  v.  Neal,  3  Burr.  185^ 
which  was  an  action  to  recover  money,  paid  by  the  drawee  to  the 
holder  of  a  forged  bilL  Lord  M  ansfibld  stopped  flie  counsel  for  the 
defendant,  saying  that  it  was  one  of  those  cases  that  never  could  be 
made  plainer  by  argument ;  that  it  was  incumbent  on  flie  plaintiff 
to  be  satisfied  that  the  bill  drawn  upon  him  was  in  the  drawer^s  hand, 
before  he  accepted  and  paid  it,  but  it  was  not  incumbent  for  the 
defendant  to  inquire  into  it  This  case  has  been  followed  and  the 
doctrine  applied,  almost  without  question  or  criticism,  in  an  unbro« 
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ken  series  of  cases,  from  that  time  to  this,  and  it  has  been  distinctly 
approved  in  yery  many  cases,  which  have  not  been  within  the  pre* 
dse  range  of* the  principle  decided.  See  AnAer  y.  Bank  of  England^ 
%  Doug.  639 ;  Smith  y.  Mercer ^  6  Taant  76 ;  Wilkinson  y.  Johneonf. 
3  B.  &  0.  438 ;  Cook  y.  Maetermany  7  id.  902 ;  Cooper  y.  Meyer^ 
10  id.  468;  Sanderson  y.  OoUman,  4  M.  &  0.  209;  Smith  y. 
Chester,  1  D.&  E.  B.  655;  Bass  y.  C7m,  4  M.  &.  S.  15 ;  Bank  of 
Commerce  y.  Union  Bank,  3  N.  Y.  230 ;  Ooddard  y.  Merchants 
Bank,  4  id.  149;  Canal  Bank  y.  jSanib  o/  Albany,  2  HUl,  287. 

Oases  have  been  distinguished  from  Price  y.  iVMrf,  and  its  appli- 
oability  to  a  transfer  of  a  forged  instrument,  between  persons  not 
parties  to  it,  has  not  been  extended  to  forgeries  of  indorsements  or 
handwriting  of  parties  to  negotiable  instruments,  other  than  the 
drawer.  But,  as  applied  to  the  case  of  a  bill  to  which  the  signature 
of  the  drawer  is  forged,  accepted  or  paid  by  the  drawee,  its  authority 
has  been  uniformly  and  fully  sustained,  and  the  rule  extends  ae 
well  to  the  case  of  a  bill  paid  upon  presentment,  as  to  one  accepted 
and  afterward  paid.  Bank  of  St.  Albans  y.  Farmers  and  Mechanic^ 
Bank,  10  Vi  141 ;  Levy  y.  Bank  of  the  U.  S.,  4  Dall.  234 ;  Bank 
of  U.  S.  Y.  Bank  of  Georgia,  10  Wheat  333 ;  Toeing  y.  Adamu  ^ 
Mass.  182 ;  Gloucester  Bank  y.  Bank  of  Salem,  17  id.  41. 

A  rule  so  well  established,  and  so  firmly  rooted  and  grounded  in 
the  jurisprudence  of  the  country,  ought  not  to  be  oYerruled  or  dis*  ' ' 

regarded.  J 

It  has  become  a  rule  of  right  and  of  action  among  commercial  and  1!^ 

business  men,  and  any  interference  with  it  would  be  mischieYous* 
Judge  BuGGLES,  in  Ooddard  y.  Merchants  Bank,  supra,  well  says,. 
^it  should  not  be  departed  from,  or  frittered  away  by  exceptions  i 

resting  on  slight  grounds,  and  cannot  be  OYerruled,  without  over-  .  n 

throwing  valuable  and  well-settled  principles  of  commercial  law.'^  ^  >  • 

In  the  first  above- entitled  action,  the  judgment  of  the  general  term  ^ 

should  be  reversed,  and  that  of  special  term  affirmed,  and  judgment  ||. 

absolute  for  the  defendant  with  costs ;  and  in  the  other,  the  judg-  * 

ment  of  the  general  and  special  term  should  be  reversed,  and  judg*  ^* 

ment  for  the  defendant  with  costs.  ,* 

Judgment  accordingly. 

HonL— In  tiM  infe  of  the  abofe  omm  the  oonrl  below  (H  Barii.  SI)  held  that  th* 
eltentlon  of  the  emotuit  of  the  dimft  oooetltated  an  exoeptlon  to  the  general  rale 
the!  the  drawee  mint  bear  the  loss  when  he  pajn  a  forged  draft.  Where  the  forgery 
only  In  an  alteration  In  the  body  of  the  bill  the  drawee  Is  not  eitopped  by  pay 
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Bient.  Bank  o/  Oommerce  t.  Unkm  Banh,  8  N.  T.  880.  In  that  oaM  tha  amount  for 
whiob  tha  draft  was  drawn  was  changed  from  ^  one  hondred  and  flve  to  **one  thoo- 
■and  and  flre  *'  dollars,  and  the  payee's  name  was  ohanced.  In  this  form  It  was  paid  bj 
plalntlflB—tha  drawees— to  defendant,  aiNma  )lds  holder.  The  plalntllllB  reooTered 
back  the  full  amount  paid.  See,  to  the  same  effect,  Bruce  t.  Bi  uoe,  5  Taunt.  406 ;  Jonct 
V.  Rydt^  id.  488 ;  WorraU  v.  Oheen,  80  Penn.  St.  888 ;  HaU  t.  FuOer^  5  Bam.  A  Cress.  760. 

An  exception  has  been  made  to  the  rule  that  estops  a  drawee  from  recotrerlng  money 
paid  upon  a  draft  to  which  the  drawer's  name  has  been  forged,  when  the  defendant 
las  become  a  holder  of  the  draft  before  aeceptanot.  In  Jfefleroy  t.  Souihem  Batik  of 
Kentucky^  14  La.  An.  458,  a  forged  draft  was  drawn  on  the  piaintlffiB,  which  the  forger 
procured  to  be  indorsed  by  8.,  and  discounted  by  the  defendants.  Defendants  then 
caused  it  to  be  presented  to  the  plaintiff,  who  accepted  it  and  paid  it  at  maturity.  The 
forgery  being  discovered  nearly  a  month  after,  the  plaintiff  was  held  entitled  to  recorer 
back  the  amount  paid.  The  court  said :  "The  defendant  became  the  holder  of  the 
draft  before  it  was  accepted  by  the  plaintiffs,  and  before  they  had  any  knowledge  of 
Its  existence,  and,  consequently,  before  the  defendant  had  any  right  of  action  against 
them  for  its  recorery.  The  plaintiffs,  therefore,  had  done  no  act  which  induced  the 
defendant  to  believe  the  signature  of  the  drawer  to  be  genuine  at  the  time  the  bill  was 
purchased.  How,  then,  can  It  be  said  that  the  defendant  purchased  the  bill  on  the 
faith  of  the  plaintlfliB'  acceptance,  or  on  their  guarantee  of  the  genuineness  of  the 
drawer's  signature.  Or  how  can  it  be  said  that  the  plalntUb  misled  the  defendant  at 
the  time  of  the  purchase  of  the  bill,  or  was  then  guilty  of  the  omission  of  any  duty 
toward  the  defendant  as  the  purchaser  of  the  bill?  If  the  defendant  had  purohased 
the  bill  on  the  faith  of  the  acceptance  of  plaintiffs,  or  had  sustained  any  loss  in  oon- 
aequence  of  their  negligence,  we  would  have  no  difficulty  in  affirming  the  judgment 
of  the  lower  court ;  but  such  an  not  the  facts  made  known  to  us  by  the  record."  SeOi 
to  same  effect,  Chltty  on  Bills,  464. 

So,  In  the  absence  of  actual  fault  or  negligence  on  the  part  of  the  drawee,  he  will 
not  be  estopped  by  payment  flrom  recoreiing  from  one  who  took  the  forged  paper 
under  circumstances  of  suspicion,  without  proper  precautions,  or  wuose  conduct  has 
been  such  as  to  mislead  the  drawee,  or  to  Induce  him  to  pay  the  check  wtthout  tlia 
usual  scrutiny  or  other  precautions  against  mistake  or  fraud.  BXUb  v.  OMo  Ifis.  Ot>.t  4 
Ohio  St.  888;  IfaitUmalBankof  North  America  r.  Banot,  100  Mass.  441,  to  be  reported 
ln8Am.  Bep.   See,  further,  29ke  FtoiC  Ifotional  BcMlc  t.  IVi|^paiHir^/V^~  Bar. 
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YoBKy  appellant. 

(4BN.  T.  81.) 

Bank  ehsek$-^righi$  of  hM&n. 

Notwithatanding  the  agnement  which  bankers  make  with  their  cofltomen  ta 
pay  their  cheoka  to  the  amoont  standing  to  their  credit,  a  oheek-holdar  oaa 
take  no  benefit  from  thie  agreement,  and  a  check  doea  not  operate  aa  a 
tranafer  or  aaaignment  of  any  part  of  the  debt,  or  create  a  lien  at  law  or  ia 
equity  upon  the  deposit. 

A  direction  by  a  bank  depositor  to  apply  deposits  to  the  payment  of  cUecka  oi 
notes  in  a  particular  order,  creates  no  trust  in  favor  of  holders;  andafaUun 
to  comply  with  the  direction  is  a  breach  for  whicli  the  depositor  alone  can  sue. 
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Action  to  recoyer  the  amount  of  a  promissory  note.  It  appears 
4hat  the  '^  Florence  Mills/'  a  Connecticut  corporation,  made  its 
promissory  note,  December  2, 1867,  payable  four  months  afterward, 
and  that  said  note  was  discounted  and  was  held  by  plaintiff  at 
maturity.  It  appearej  also  that  the  ^'  Florence  Mills  ^  was  a  cus* 
tomer  of  defendant,  and  having  a  balance  of  $694.83  in  its  fiiTor,  on 
the  2d  of  April,  1868,  transmitted  by  mail  to  defendant  a  check  on 
another  New  York  bank  for  $4,895,  accompanied  by  a  letter,  a  por- 
tion of  which  was  as  follows :  ^^  Which  (the  check  inclosed)  please 
credit  our  account,  and  charge  us  our  note  of  $5,000,  due  4th 
Instanf  The  letter  and  check  were  received  by  defendant  on  the 
morning  of  April  3d,  and  acknowledged  by  the  corresponding 
clerk.  The  check  was  coUected  and  credited  to  the  ^'Florence 
Mills''  on  the  same  day;  and  on  the  same  day  defendant  paid  a 
note  of  the  Florence  Mills  for  $5,000,  due  the  day  before,  and 
which  had  been  duly  presented  and  protested  for  non-payment,  and 
charged  the  amount  to  the  Florence  Mills.  On  the  following  day 
^4th)  the  note  held  by  plaintiff,  referred  to  in  the  above-mentioned 
letter,  being  due  was  presented  to  defendant,  but  was  refused  for 
want  of  funds  of  the  maker.  Judgment  for  plaintiff  on  report  of 
a  referee,  which  was  affirmed  at  general  term ;  whereupon  defendant 
appealed  to  this  court. 

LimngsUm  K.  Miliar,  for  appellant. 

W.  S.  Pitkin,  for  respondent 

Allbn,  J.    The  plaintiff  does  not  lay  any  stress  upon  the  fact  » 

that  the  money  was  loaned  by  it  to  the  Florence  Mills  to  enable  | 

ihe  latter  corporation  to  pay  the  note  which  is  the  subject  of  this 
litigation.  That  transaction  has  no  bearing  upon  the  claim  now 
made  against  the  defendant  The  plaintiff  was  the  owner  of  the 
note,  and  but  for  the  premium  on  the  exchange  and  the  gain  of  a  :f 

few  days'  interest,  which  resulted  trom  the  discount  of  a  new  note, 
and  the  sale  of  a  bill  on  New  York,  to  take  up  the  one  about  to  «. 

mature,  the  process  of  renewal  would  have  been  very  simple ;  the  ««( 

exchange  of  one  note  for  the  other,  the  borrower  paying  the  dis*  ■». 

oount ;  and  there  could  have  been  no  misappropriation  of  the  funds. 
Or  the  plaintiff  might  have  protected  itself  against  all  loss,  by 
remitting  io  its  own  name  the  funds  for  the  payment  of  the  note  in 
New  York,  and  in  that  case,  if  the  defendant  had  appropriated  them 
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to  any  other  purpose,  it  would  have  been  responsible  to  the  plaintiC 
But,  by  the  loan  to  the  Florence  Mills  the  money  became  abso- 
lutely the  property  of  that  corporation,  and  was  at  its  disposal  the 
same  as  money  received  fix>m  any  other  source,  and  belonging  to  it* 
It  is  not  denied  that  the  money  was  the  money  of  the  Florence 
Mills,  and  properly  deposited  with,  and  received  by,  the  defendant 
as  such,  and  not  as  the  money  of  the  plaintiff  The  Florence  Mills 
had,  and  kept  an  ordinary  banking  account  with  the  defendant^ 
making  deposits  with,  and  drawing  checks  upon,  the  latter  as  occa» 
flion  required ;  and  there  was  nothing  in  the  transactions,  or  mode 
of  dealing  between  the  parties,  to  take  the  account  out  of  the  ordi* 
nary  rules,  applicable  to  bankers'  accounts,  or  vary  the  rights  and 
obligations  resulting  A*om  the  ordinary  course  of  dealing  between 
bankers  and  their  customers.  The  relation  of  banker  and  customer, 
in  respect  to  deposits,  is  that  of  debtor  and  creditor*  When  deposits 
are  received  they  belong  to  the  bank  as  a  part  of  its  general  fundsi, 
and  the  banker  becomes  the  debtor  to  the  depositor,  and  agrees  to 
dischaige  the  indebtedness,  by  paying  the  checks  of  the  depositor, 
his  creditor.  The  contract  between  the  parties  is  purely  legal,  and 
has  no  element  of  a  trust  in  it  Chapman  v.  Ifhite,  6  N.  Y.  412 ; 
Marine  Bank  v.  FuUon  Bank,  2  Wall.  252  ;  Bank  of  the  RqnMie 
v.  MiUardy  10  id.  152.  The  money  was  not  sent  to  or  received  by  the 
defendant  as  the  money  of  the  plaintiff,  or  a  specific  fund  for  the 
payment  of  the  note  held  by  the  plaintiff.  It  was  not  sufficient  for 
that  purpose,  but  by  a  credit  of  the  amount  to  the  general  account 
of  the  Florence  Mills,  the  defendant  became  a  debtor  to  the  depositor, 
to  an  amount  in  excess  of  that  called  for  by  the  note.  The  direo^ 
tion  was  to  credit  the  account  with  this  sum ;  and  this  direction 
was  complied  with,  and  the  relation  of  debtor  and  creditor  between 
the  defendant  and  the  Florence  Mills  to  the  amount  appearing 
upon  the  books  of  the  bank  to  the  credit  of  the  depositor  was  the 
result  The  whole  sum  was  at  the  disposal  of  the  depositor  and 
subject  to  his  checks;  and  the  duty  of  ihe  defendant,  as  well  as  its 
agreement,  was  to  discharge  the  indebtedness  by  paying  the  checks 
of  the  depositor,  and  the  agreement  being  wil^  the  depositor,  the 
responsibility  for  a  breach  of  it  was  to  the  same  party,  and  in  the 
language  of  Mr.  Justice  Davis  in  Bank  of  the  Republic  t.  Millard^ 
iupray  it  would  be  an  anomaly  in  the  law,  if  another  pariy  could 
also  have  an  action  for  the  same  thing ;  and  see  Marzettir*  Wittiamef 
1 B.  ft  Ad.  415. 
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It  is  not  claimed  that  there  was  an  express  promise  to  or  for  the 
benefit  of  the  plaintiff.  There  was  a  promise,  and  agreement  with 
ihe  Florence  Mills,  of  the  character  and  to  the  extent  indicated,  and 
the  law  will  not  imply  a  promise  as  a  substitute  for,  or  in  addition 
to,  the  express  contract  of  the  parties.  Whiting  y.  SuUivan^  7 
Maes.  107. 

The  defendant  then,  by  an  agreement  with,  and  direction  of  the 
Florence  Mills,  became  the  general  debtor  of  the  latter  for  some- 
thing more  than  $5,000 ;  and  whether  the  agreement  was  to  pay 
•dieoks  generally,  or  to  pay  them  in  a  particular  order,  or  to  pay  a 
specific  check  for  a  part  of  the  indebtedness  when  presented,  cannot 
be  yery  material,  as  affecting  the  relations  of  the  parties,  or  the  legal 
right  of  holders  of  the  checks.  All  contracts  of  that  character  are 
with  the  depositor,  and  under  such  contract  it  is  well  settled  no 
rights  accrue  to  the  holders  of  checks. 

Judge  Oabdhtsb,  in  (Mapman  v.  Whiiey  supra,  says:  ^'The 
drawee  owes  no  duty  to  the  holder  untill  the  check  is  presented  and 
.accepted.''  And  again :  ^^  Money  deposited  generally  with  a  banker 
becomes  the  property  of  the  depositary.  The  right  of  the  depositor 
is  a  chose  in  action.  It  is  immaterial  whether  the  implied  engage- 
ment upon  the  part  of  the  banker  is  to  pay  the  sum  in  gross  or  in 
parcels,  as  it  shall  be  required  by  the  depositor."  The  cases  all 
agree  that  notwithstanding  the  agreement  which  bankers  make 
with  their  customers  to  pay  their  checks  to  the  amount  standing  to 
their  credit,  a  check-holder  can  take  no  benefit  from  this  agreement, 
and  that  a  check  does  not  operate  as  a  transfer  or  assignment  of 
any  part  of  their  debt,  or  create  a  lien  at  law  or  in  equity  upon  the 
deposit  Harris  v.  Clarky  3  N.  Y.  93 ;  Winter  v.  Drury,  5  id.  626 ; 
Dyhers  y.  Leather  Man.  Bk.,  11  Paige,  612 ;  Chapman  v.  White, 
supra ;  Bank  of  Republic  v.  Millard,  supra  ;  ThomhiU  y.  HaUj  2 
OL  ft  Fin.  28. 

The  principle  was  applied  by  this  court  in  Cawperthwaite  y. 
Shefjield,  3  N.  Y.  243,  to  a  bill  of  exchange  drawn  against  a  con- 
dgnm^it  of  goods,  of  which  the  consignees  and  drawees  were 
adyised  by  letter,  accompanying  a  notice  of  the  shipment  of  the 
.goods.  This  court  hold  that  the  bills  and  letter  of  adyice  did  not 
operate  as  an  appropriation  of  the  proceeds  of  the  cotton  to  the 
payment  of  the  bills.  The  judge  deliyering  the  opinion,  says: 
^  But  if  it  could,  by  any  equitable  intendment,  be  held  to  amount 
to  a  specific  direction  to  apply  the  proceeds  of  the  shipment  to  the 
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payment  of  these  billfl,  it  oonld  only  be  in  &Tor  of  a  party  who  had 
notice  of  the  anrnngement,  and  who  had  purchased  the  bills  or 
become  liable  upon  them  on  the  faith  of  if  The  plaintiff  here- 
has  not  acted  upon  the  faith  of  any  dealings  or  transactions  with 
the  defendant  The  money  deposited  to  the  credit  and  going  into* 
the  general  account  of  the  Florence  Mills  was  only  payable  upon  a 
proper  Toucher,  upon  check,  or  in  payment  of  an  acceptance  or 
promissory  note  of  the  depositor,  payable  at  the  bank.  An  accept- 
ance or  promissory  note  thus  payable  is,  if  the  party  is  in  fnnds^ 
that  is,  has  the  amount  to  his  credit,  equivalent  to  a  check,  and  is 
in  effect  m  order  or  draft  on  the  banker,  in  favor  of  the  holder,  for 
the  amount  of  the  note  or  acceptance  It  was  so  regarded  in  thi» 
case  by  the  parties,  and  it  was,  in  substance,  a  check  on  the  defend- 
ant in  fitvor  of  the  plaintiff,  with  a  superadded  direction  by  letter 
bom  the  drawer  to  the  drawee  to  pay  it  when  presented.  Thi» 
direction  was  a  work  of  supererogation,  and  gave  no  additional 
sanction  or  effect  to  the  previous  direction  embodied  in  the  note. 
Checks  are  but  inland  bills  of  exchange,  ini  subject  to  all  the  rules 
applicable  to  instruments  of  that  character,  and  impose  no  obliga- 
tion upon  the  drawees  until  accepted,  and  until  presented  and  paid 
are  revocable  by  the  drawer,  who  has  the  legal  control  of  the  money* 
to  his  credit  until  actual  acceptance  or  payment  of  the  checks,  and 
this  upon  the  principle  that  the  contract  and  obligation  of  the 
banker  is  to  and  with  the  depositor  and  not  the  holders  of  his 
checks.  See  cases,  supra.  An  acceptance  must  be  in  writing  to 
charge  the  drawee,  and  nothing  but  an  unconditional  promise  in 
writing  to  accept  the  bill  before  drawn  will  be  deemed  an  actual 
acceptance,  even  in  &vor  of  one  who,  upon  the  faith  thereof,  shatt 
have  received  the  bill  for  a  valuable  consideration.  1  B.  8.  768^ 
§§  6,  8. 

Before  this  note  matured  or  was  presented  for  payment  the 
defendant  paid  upon  another  note  of  the  same  maker,  payable  at 
the  bank  of  the  defendant,  and  which,  by  commercial  usage,  taket 
the  place  of  and  is  equivalent  to  a  bank  check,  and  charged  the 
same  to  the  account  of  the  maker,  leaving  an  amount  to  the  credit 
of  the  account  insufficient  to  pay  the  plaintiff.  This  payment  waa 
valid  as  against  the  customer  of  the  defendant,  the  maker  of  the 
note,  and  that  corporation  has  no  cause  of  action  against  the 
defendant,  either  for  the  money  or  for  not  paying  the  plaintiff's  note 
when  presented.    The  defendant  has  performed  its  contract  witb 
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the  Florence  Mills,  and  discharged  its  obligation  to  it,  by  honoring 
its  drafts,  and  was  without  funds  for  the  payment  of  the  plaintiff's 
note  when  presented. 

If  the  defendant  is  charged  with  the  amount  of  the  note  at  the 
suit  of  the  plaintiff,  the  anomaly  will  be  presented  of  a  liability 
existing  in  favor  of  a  stranger  to  a  contract,  after  it  has  been  fully 
performed  and  its  obligations  fulfilled,  in  faror  of  and  by  transac* 
tions  with  the  party  with  whom  it  was  made.  There  was  no  instant 
of  time  between  the  deposit  of  the  money  on  the  3d  of  April  and 
the  presentation  of  the  note  by  the  plaintiff  on  the  following  day 
that  the  directions  to  pay,  giren  by  the  letter  of  the  2d  of  April, 
were  not  revocable  by  the  Florence  Mills,  and  when  the  money,  had 
it  remained  to  its  credit,  would  not  haye  been  subject  to  its  order, 
and  liable  to  attachment  for  its  debts;  and  to  hold  the  defendant 
liable  for  any  reason  to  the  plaintiff,  as  the  result  of  the  deposit 
with  the  directions  accompanying  it  would  be  to  subject  it  to 
distinct  and  inconsistent  liabilities  to  different  persons  for  the 
same  debt* 

It  is  sought  to  bring  this  case  within  the  principle  of  thoie  m 
which  a  promise  to  one,  for  the  benefit  of  another,  has  been 
enforced  at  the  suit  of  the  latter.  But  in  all  the  cases  in  which 
such  an  action  has  been  sustained,  it  is  belieyed  there  has  been  a 
promise  on  a  distinct,  independent  consideration,  connected  directly 
with  the  promise ;  and  the  promise  has  not  been  performed  in 
respect  to,  or  discharged  by  the  promisee,  but  the  debt  has  been  still 
due  and  undischarged.  In  the  case  before  us  there  was  an  express 
contract  between  the  depositor  and  the  defendant,  such  as  always 
exists  between  banks  and  their  customers,  and  upon  which  the 
defendant  owed  no  duty  to  the  plaintiff,  and  which  could  be  fhlly 
performed,  and  disohaiged  witnout  affecting  any  legal  rights  of  the 
plaintiff;  and  this  action  can  only  be  sustained  by  implying  another 
and  a  different  contract  with  the  plaintiff  touching  the  general 
aooonnt  of  the  Florence  Mills  with  the  defendant,  and  the  debt 
owing  by  the  defendant  to  that  corporation. 

The  defendant  here  has  no  money  which  equitably  and  in  good 
eonscience  belongs  to  the  plaintift  There  is  no  trust  fund  or  prop- 
erty of  which  the  defendant  is  the  trustee  for  the  plaintiff  as  the 
eeitui  que  trust 

The  defendant  has  received  no  money  from  the  plaintiff  or  from 
i&y  person  as  from  the  plaintiff    A  new  and  undefined  liability  is 
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•ought  to  be  establidied  in  behalf  of  a  stranger,  by  implication, 
from  the  simple  act  of  a  deposit  of  one  sum  of  money  with  a  banker^ 
accompanied  with  a  direction  to  pay  a  larger  sum,  and  debit  the 
same  to  the  depositor  when  a  particular  Yoacher  should  be  presented, 
and  after  the  banker  has  paid  the  money  upon  another  order  or 
draft  of  the  customer,  making  the  banker  responsible  for  a  proper 
adjustment  of  the  rights  and  equities  of  different  holders  of  checks 
or  drafts  on  the  same  fund,  which  was  held  improper  by  the  chan- 
cellor in  Dykers  y.  Leather  Manufadurert^  Bank,  supra.  It  was 
not  without  a  struggle  that  the  doctrine,  that  upon  a  promise  to  A 
for  the  benefit  of  B,  the  latter  could  maintain  an  action,  was 
established,  and  judges  have  yielded  assent  to  it  with  reluctance ; 
and  in  general  there  has  been  some  trust,  or  the  defendant  has  been 
charged  as  for  money  which,  ex  $quo,  et  bono,  belonged  to  the  plain- 
tiir,  and  a  privity  of  contract  has  been  spelled  out  See  Mellen  t 
Whipple^  1  Qray,  817.  The  doctrine  will  not  be  extended  to  new 
or  doubtful  cases. 

When  A,  being  sued  by  B,  paid  the  debt  and  costs  to  his  own 
country  attorney  for  transmission  to  B,  and  the  attorney  sent  a 
check  exceeding  the  amount  to  his  own  town  agent,  directing  him 
to  pay  the  debt  and  costs  out  of  it,  the  agent  acknowledged  the 
receipt  of  the  letter  and  promised  to  apply  the  money  as  directed, 
but  retained  it  in  reduction  of  a  debt  due  to  him  from  the  attorney, 
it  was  held  that  A  could  not  maintain  an  aotio|i  for  money  had  and 
receired  against  the  agent  Oobb  v.  Beeke,  6  Q.  B.  980 ;  Wedlake 
y.Hurley,  1  0.  ft  J.  88;  and  WiUianuT.  JSvereH,  14  East, 582,  were 
yery  similar  in  their  circumstances  and  in  principle  to  this  ease. 
In  Wedlake  y.  Hurley y  A  remitted  to  B  a  bank  bill  indorsed,  ^pay 
to  the  order  of  B,  under  provision  for  my  note  in  fcyor  of  0,  payable 
at  the  office  of  B,  on  the  first  of  January,  1880,  for  £108  6a  ed.''  The 
bill  was  remitted  in  a  letter,  containing  instructions  for  the  appli- 
cation of  the  proceeds  of  the  bill,  similar  to  the  indorsement  B 
collected  the  bill  and  received  the  money,  but  kept  it  claiming  to 
set  it  off  against  a  debt  due  to  him  from  A,  0  brought  the  action 
and  was  nonsuited  at  the  trial  before  Lord  Ohief  Baron  Albxa^dbb, 
and  the  court  in  banc  sustained  the  ruling  at  nisi*  priue,  holding 
that  A  might  have  maintained  an  action  for  a  misappropriation  of 
the  money  but  that  C  had  no  cause  of  action.  Wittiame  v.  BvereH, 
was  this :  Kelly,  residing  abroad,  remitted  bills  on  England  to  the 
defendants,  his  bankers  in  London,  with  directions  to  pay  the 
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imioimt  in  certain  speoifled  proportionB  to  his  creditors,  of  whom 
ibe  plaintiff  was  named  as  one ;  and  advised  the  creditors  of  the 
ranittanoe  and  directions.  The  defendants  collected  the  bills,  and 
the  aetion  was  brought  for  the  proportion  assigned  to  the  plaintiff 
ii7  the  debtor  remitting  the  same.  The  claim  made  by  the  plaintiff 
was  very  like  that  upon  which  this  judgment  is  sought  to  be  rap* 
ported,  viz. :  The  assent  of  the  defendants  to  the  remittance,  and 
4Ui  implied  promise  to  comply  with  the  directions,  but  it  was  repu- 
diated by  the  court  Lord  Ellenbobouoh,  G.  J.,  says :  ^^  By  the 
act  of  receiving  the  bill,  the  defendant  agreed  to  hold  it  till  paid, 
and  its  contents  when  paid  for  the  use  of  the  remitter.  It  is  in  the 
power  of  the  remitter  to  give  and  countermand  his  own  directions 
respecting  the  bill  as  often  as  he  pleases ;  and  the  persons  to  whom 
the  bill  is  remitted  may  still  hold  the  bill  till  received  and  its 
amount  when  received,  for  the  use  of  the  remitter  himself  until  by 
some  engagement  entered  into  by  themselves,  with  the  person  who 
is  the  object  of  the  remittance,  they  have  precluded  themselves  from 
«o  doing,  and  have  appropriated  the  remittance  to  the  use  of  such 
person*  Those  cases  cannot  be  distinguished  in  principle  from  this, 
and  they  are  not  in  conflict  with  any  of  the  cases  relied  upon  by  the 
plaintiff.  The  defendant  here  has  not  come  under  any  engagement 
to  the  plaintiff,  and  has  not  appropriated  or  set  apart  any  money 
to  or  for  the  plaintiff  or  done  any  act  precluding  it  from  treating 
the  money  remitted  by  as  well  as  the  money  standing  to  the  credit  of 
the  Florence  Mills  as  the  money  of  that  corporation.  See  also  Baron 
V.  Husband,  4  B.  ft  Ad.  611.  Lawrence  v.  Fox,  20  N.  T.  268,  was 
upon  an  express  promise  to  pay  a  sum  of  money  received  by  the 
defendant  from  a  debtor  of  the  plaintiff  to  the  plaintiff;  and  the 
promise  was  the  consideration  upon  which,  and  upon  which  alone 
he  received  the  money.  The  money  was  appropriated  by  the  debtor 
to  the  payment  of  the  debt  to  the  plaintiff,  and  intrusted  to  the 
defendant  upon  an  express  promise  to  pay  that  debt ;  and  yet  that 
<sase,  very  different  in  all  the  material  facts  and  circumstances  from 
this,  was  decided  by  a  divided  court,  and  those  who  acquiesced  in 
the  judgment  differing  as  to  the  ground  upon  which  the  judgment 
should  rest.  Here  the  defendant  was  a  debtor  of  the  Florence  Mills, 
upon  a  general  banker's  account ;  there  was  no  special  loan  on  an 
express  promise  to  pay  the  plaintiff  and  no  one  else,  and  there  is  no 
principle  of  agency  in  the  case  which  would  bring  the  case  with  n 
the  reasons,  which  led  Judges  Johnson  and  Dekio  to  assent  to 
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the  judgment  in  the  case  last  oitecL  KeUy  y.  BobertSf  40  K.  Y.  488 
is  in  prinoiple  deoifiiye  of  this  case.  It  was  there  held  that  an 
agreement  upon  no  new  consideration  between  debtor  and  ciediiory 
that  the  former  should  pay  the  amount  of  his  debt  to  a  third  per* 
son,  is  not  irreyocable  by  the  creditor  as  will  prerent  its  being  held 
under  attachment  against  the  property  of  the  debtor.  The  case  it 
well  distinguished  by  Judge  Jakes  in  deliyering  the  opinion  of  the 
court,  from  Lawrence  y.  Foofy  and  kindred  cases,  and  in  the  course 
of  his  opinion  he  says:  **  The  simple  inquiry  whether,  if  a  creditor 
directs  his  debtor  to  pay  his  note  to  a  third  person  and  he  assents, 
such  creditor  can  reyoke  the  direction,  has  neyer  been  decided  in 
the  negatiYe^  and  I  think  it  cannot  be  so  decided  on  any  principle." 
The  reasoning  of  Judge  Jakes  was  concurred  in  by  Judges  Oroy  eb^ 
WooDBUFF  and  Masok.  Judge  Lott  was  also  for  an  affirmance  of 
the  judgment,  on  the  ground  that  the  Yerbal  agreement  of  the  biU 
of  sale  of  the  goods,  which  was  the  alleged  consideration  of  the 
promise,  and  was  therefore  merged  in  it  and  Yoid. 

There  is  no  principle  or  well-considered  authority,  upon  which 
judgment  can  be  sustained.  I  am  for  a  rcYersal  of  the  judgment 
and  a  new  trial. 

Ohuboh,  0.  J.,  dissents. 

Judjfm&iU  aeemtUeiflg^ 


Smf  DXBLIK  Y.  Bbadstbbxt,  appellanti. 

lAM-^mereanHle  agenoff  reparte* 

A  eommuiiieatlon  is  priyileged  when  made  in  good  faith  in  answer  to 
haying  an  interest  in  the  information  sought ;  or  if  yolonteered,  when  the 
person  to  whom  the  oommonieation  is  made  has  an  interest  in  it,  and  the 
person  b^  whom  it  is  made  stands  in  such  a  relation  to  him  as  to  make  It  a 
proper  or  reasonable  dntj  to  give  the  information. 

Reports  of  the  financial  condition  of  merchants,  although  dissfrminatfid  Ib 
good  faith  from  an  intelligence  office  bj  means  of  semi-annnal  pabUeaHons^ 
in  large  numbers,  with  weekly  corrections,  are  not  prlyUeged  eommimlea- 
tions  within  the  rule ;  and  the  publishers  are  liable  for  aa j  fidse  nfoti» 
although  honestly  made,  notwithstanding  the  Ubelous  matter  is  In  dplMV, 
understood  only  by  the  subscribers.  Such  a  communication,  to  be  prlYttsge^ 
Bust  be  eonflned  to  those  having  an  interest  in  the  information. 
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AonoK  for  libeL  Defendants  established  a  bniean  for  ooUeotiiig 
and  disseminating  information  as  to  the  oharactery  oredit  and 
pecaniary  responsibility  of  merchants  and  traders  thronghont  the 
United  States;  they  oommunioated  with  their  patrons  by  means  of 
semi-annnal  publications  to  the  number  of  about  10,000,  with 
weekly  circulations  to  the  number  of  3,000  or  4,000.  In  the  weekly 
publication  of  Jan.  31,  1868,  they  announced  that  plaintiiTs — 
merchants,  doing  business  in  Bochester — had  failed,  which  statement 
was  confessedly  false.  Defendants  refused  to  furnish  plaintiflh  with 
the  names  of  the  persons  who  gave  the  information  to  them,  but 
published  a  retraction  of  the  report  in  the  next  week's  issue. 
Plain  tifb  brought  this  suit  and  obtained  a  verdict  for  $400.  New 
trial  denied  by  general  term,  which  directed  judgment  on  the  Terdiot 
in  favor  of  plidntiffs.    Defendants  appealed  to  this  court 

Delavan  JP.  Clark,  for  appellants. 
W.  F.  OogmoMf  for  respondents. 

Allbk,  J.  The  only  question  presented  by  the  appeal  has  respect 
tcfthe  character  and  occasion  of  the  publication  of  the  alleged  libel^ 
and  is,  whether  the  circumstances  and  occasion  of  the  publication 
were  such  as  to  absolve  the  defendants  fh>m  liability  in  the  absence 
of  proof  of  express  malice;  that  is,  whether  it  is  within  the  pro- 
tection of  privileged  communications. 

We  might  properly  decide  this  question  upon  the  authority  of 
Tayhr  v.  Church,  8  N.  T.  462,  in  which  this  precise  question  was 
determined  by  a  unanimous  court,  seven  judges  taking  part  in  the 
decision,  the  other  judge  refraining  from  expressing  an  opinion  for 
the  reason  that  he  was  not  present  at  the  argument. 

The  point  was  made  upon  the  trial  of  the  action,  and  presented 
by  counsel  upon  the  appeal  in  this  court,  and  was  material  to  be 
decided  for  the  guidance  of  the  court  below  upon  a  re-trial  which 
this  court  ordered,  inasmuch  as,  if  the  publication  was  privileged,  it 
would  probably  be  fatal  to  the  plaintiff's  cause  of  action ;  and  the 
court,  by  a  deliberate  and  formal  resolve,  adjudged  that  the  allied 
libel  was  not  a  privileged  communication.  The  circumstances  under 
which  this  judgment  was  given,  as  well  as  the  method  adopted  by 
tne  judges  in  determining  this  precise  question  by  a  formal  declara- 
tion, entitle  the  decision  to  peculiar  weight  as  an  authority.    That 
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0M6  cannot  be  distinguished  trom  this  in  any  circumstance  faror- 
able  to  the  defendant 

The  decision,  as  abstracted  by  the  reporter,  was,  that  ^one  who 
undertakes,  for  an  association  of  merchants  in  New  York,  to  ascer- 
tain the  pecuniary  standing  of  merchants  and  traders  resid  Jig  in 
other  places,  who  are  customers  of  some  of  the  members  of  the 
association,  and  who  furnishes  reports  to  all  the  members  of  the  asso* 
ciation,  irrespective  of  the  question,  whether  they  haye  an  interest 
in  the  question  of  the  standing  of  such  merchants  and  traders,  is 
liable  for  any  false  report  made  by  him  prejudicial  to  the  credit  of 
the  subject  of  it,  although  made  honestly  and  fix>m  information 
upon  which  he  relied.** 

In  the  case  before  us  the  defendants  were  in  no  sense  the  agents 
of  an  association  of  merchants,  or  of  their  patrons.  Of  their  own 
Tolition,  and  for  their  own  profit,  they  established  a  bureau  for  col- 
lecting and  disseminating  information  as  to  the  character,  credit 
and  pecuniary  responsibility  of  merchants  and  traders  throughout 
the  United  States.  The  business  is  in  the  nature  of  an  intelligence 
office ;  and  it  is  not  intended  by  this  to  intimate  that  it  is  not  an 
entirely  lawful  and  reputable  business ;  or  that  it  is  not  of  general 
utility,  or  perhaps  a  necessity  to  the  commerce  and  business  of  the 
country.  All  may  be  conceded  that  is  claimed  for  it  by  its  friends; 
but  in  its  conduct  and  management  it  must  be  subjected  to  the 
ordinary  rules  of  law,  and  its  proprietors  and  managers  held  to  the 
liability  which  the  law  attaches  to  like  acts  by  others.  The  infor- 
mation acquired  by  them  was  their  own,  and  was  communicated  to 
others,  or  made  public  in  such  form  and  upon  such  terms  as  the 
defendants  dictated. 

In  the  established  course  of  their  business,  they  communicated 
with  their  patrons  by  means  of  semi-annual  publications,  with 
weekly  corrections  printed  and  furnished  to  each.  The  number  of 
copies  of  each  publication  being  about  10,000,  distributed  to  every 
part  of  the  country  among  merchants,  bankers  and  traders. 

The  alleged  libel  was  published  in  one  of  the  weekly  corrections 
of  the  regular  semi-annual  publications,  and  was  thus  extensively 
circulated.  Its  distribution  was  general  among  all  the  subscribers 
to  the  defendant's  publication,  irrespective  of  their  interest  in  the 
question  of  the  plaintiffs'  credit  and  standing. 

Whether  a  libel  or  slander  is  within  the  protection  accorded  to 
privileged  communications,  depends  upon  the  occasion  of  the  pub-* 
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lioation  or  atteranoBy  as  well  as  the  character  of  the  oommniiication. 
The  party  must  hare  a  just  oooasion  for  speaking  or  publishing  the 
defSEunatory  matter.  A  communication  is  priyileged  within  the 
•rule  when  made  in  good  fJEtith^  in  answer  to  one  having  an  intoi'eat 
in  the  information  sought ;  and  it  will  be  priyileged,  if  volunteered^ 
when  the  party  to  whom  the  communication  is  made  has  an  interest 
in  ity  and  the  pari^  by  whom  it  is  made,  stands  in  such  relation  to 
him  as  to  make  it  a  reasonable  duty,  or  at  leajst  proper  that  he 
should  give  the  information.  Todd  v.  HawkinSy  8  0.  &  P.  88 ; 
Cockayne  v.  Hodghiemny  5  id.  543 ;  Waahium  v.  Cooke,  3  Den. 
llOy  per  SsLDENy  J.;  Lewis  v.  Chapman,  16  N.  Y.  369.  It  is  not 
necessary  to  go  farther  in  this  case;  and  it  may  be  assumed  that  if 
any  one  having  an  interest  in  knowing  the  credit  and  standing  of 
the  plaintifTsy  or  whom  the  defendants  supposed  and  believed  had 
such  interest,  had  made  the  inquiry  of  flie  defendants,  and  the 
statement  in  the  alleged  libel  had  been  made  in  answer  to  the 
inquiry  in  good  &ith,  and  upon  information  upon  which  the 
defendants  relief)  it  would  have  been  privileged.  This  was  the  case 
of  Ormsby  v.  Do^lase,  37  N.  Y.  477.  The  business  of  the  defend- 
ant in  that  action  was  of  a  similar  character  to  that  of  the  present 
defendants ;  and  the  statement  complained  of  was  made  orally,  to 
<me  interested  in  the  information,  upon  personal  application  at  the 
ofBce  of  the  defendant,  who  refused  to  make  a  written  statement 

There  was  no  other  publication,  and  it  was  held  that  the  occasion 
justified  the  defendant  in  giving  such  information  as  he  possessed 
to  the  applicant  Taylor  v.  Church  was  referred  to  as  authority  for 
the  rule,  and  so  far  from  being  overruled  or  questioned,  was 
affirmed.  The  decision  in  Taylor  v.  Church  was  placed  upon  the 
ground,  that  the  alleged  libel  was  printed  by  the  procurement  of 
the  defendant,  and  distributed  by  him  to  persons  having  no  special 
interest  in  being  informed  of  the  condition  of  the  plaintiflTs'  firm. 

In  the  case  at  bar,  it  is  not  pretended  that  but  few,  if  any,  of  the 
persons  to  whom  the  10,000  copies  of  the  libelous  publication  were 
transmitted,  had  any  interest  in  the  character  or  pecuniary  respon- 
sibility of  the  plaintiirs ;  and  to  those  who  had  no  such  interest^ 
there  was  no  just  occasion  or  propriety  in  communicating  the  infor- 
mation. The  defendants,  in  making  the  communication,  assumed 
the  legal  responsibility  which  rests  upon  all  who,  without  cause^ 
publish  defamatory  matter  of  others,  that  is,  of  proving  the  truth  of 
.the  publication,  or  responding  in  damages  to  the  injured  party. 
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The  commiiiiioation  of  the  libel  to  those  not  interetted  in  the 
information  mm  otBoions  and  nnanthorised,  and  therefore  liot  pro* 
teoted,  although  made  in  the  belief  of  its  truth,  if  it  were,  in  point  of 
Ikoty  fUse.  When  a  commnnication  is  made  in  the  disohaifpe  of 
some  pablio  or  private  duty,  the  oooaaion  prerents  flie  inferenoe  of 
malice  which  the  law  draws  from  nnanthorised  commnnication^ 
and  aflbrds  a  qualified  defense,  depending  on  the  absence  of  malice. 
Ihogood  T.  Spyring,  1  0.  M.  ft  R  IBl ;  FowUb  t.  Bowm^  80  N.  Y. 
SO.  There  has  been  no  diversity  in  the  utterances  of  judges  and 
courts  upon  the  subject,  but  all  have  spoken  one  language.  See  5 
Blatch.  a  0. 498. 

In  those  cases  in  which  the  publication  has  been  held  priyileged, 
flie  courts  have  held  that  there  was  a  reasonable  occasion  or  exigen* 
oj,  which,  fbr  the  common  conyenienoe  and  welfiure  of  society,  fidrly 
warranted  the  communication  as  made.  But  neither  the  welfioe 
nor  conyenienoe  of  society  will  be  promoted,  by  bringing  a  publi- 
cation of  matters,  false  in  fiMst,  injuriously  aflTecting  the  credit  and 
standing  of  merchants  and  traders,  broadcast  through  the  landf 
within  the  protection  of  privileged  communicatio^is.  The  princi- 
ple of  Tayhr  v.  Uhwreh  is  recognised  in  all  the  cases.  Harris  v. 
l%<mimn,  18  0,  B.  388;  Van  Wyeh  v.  A^ntadO,  17  N.  Y.  190; 
Harrison  v.  Bushy  5  E.  ft  B.  844 ;  Goldstein  v.  Fms,  6  B.  ft  0.  154 ; 
Oetiing  v.  Foss,  8  G.  ft  P.  160.  The  fkct  that  the  libdous  statement 
was  in  cipher  is  not  materiaL  It  was  in  language  understood  by 
the  numerous  patrons  of  the  defendants  and  all  the  subscribers  to 
the  publications.  They  had  the  key  to  the  cipher,  and  the  publioa- 
tion  was  equally  significant  and  injurious  as  if  made  in  the  distinct 
terms,  in  the  very  words  indicated  by  the  numeral  figures  used. 

The  judgment  should  be  aiBrmed. 

Judgment  affirmed. 
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Laxb  t.  Tkb  Oaxdbv  akd  Axboy  Bailboad  avd  Tbaxb- 

poBtATiov  Go^  appellant. 

mrtimr'^iknmgh  emmbroet.    BHpiOaiianM  m  HU^f  lading.    Bwrdm 

€f  proof. 

A  Mmmoa  oanier,  luiTiiig  ■dpulated  in  its  UU  of  lading  or  leosipt  for  gooda 
eonaigned  to  a  point  beyond  its  line,  that  it  shall  not  be  liable  for  loss  bf 
iia  nor  for  loss  unless  ooeorring  on  its  own  roate,  and  that  the  through  rate 
shall  be  an  amount  specified  therein,  may  contract  with  subsequent  carriers 
upon  the  same  conditions  by  which  the  consignor  will  be  bound ;  but  the 
consignor  will  not  be  bound  by  additional  stipulations  t)etween  the  several 
oarriers  to  the  eflbot  that  in  case  of  loss  the  value  of  the  goods  at  the  date  of 
shipment  shall  govern  the  settlement  of  the  sama  Such  a  contract  is  not  a 
"  through  contract." 

Where  a  common  carrier  receives  goods  in  course  of  through  tiansportatloa 
under  a  stipulation  that  it  shall  not  be  liable  for  "  damage  or  loss  by  fire,"  it 
la  nevertheless  Uable  in  case  of  damage  or  loss  by  fire  resulting  ftom  its 
own  negligence ;  but  afllrmative  proof  of  such  negligence  must  be  adduced 
to  obtain  a  recovery. 

Action  agamst  defendant,  a  common  carrier  by  railroad  and 
«teamboat  between  Philadelphia  and  New  York,  to  recover  the  yalae 
-of  a  quantity  of  cotton.  The  cotton  was  shipped  by  plaintiflb,  June 
125, 1864,  at  Cairo,  111.,  on  the  Illinois  Central  railroad,  consigned  to 
^  James  Warrack,  agent,  Chicago,'^  and  marked  **  Sawyer,  Wallace 
A  Co.,  New  York."  The  bill  of  lading  issued  by  the  Illinois  Cen- 
tral stipulated  that  '^it  is  especially  understood  that  for  all  loss  and 
•damage  occurring  in  the  transit  of  said  packages,  the  legal  remedy 
shall  be  against  the  particular  carrier  or  forwarder  only  in  whose 
•custody  such  packages  may  actually  be  at  the  time  of  the  happening 
thereof;  it  being  understood  that  the  said  Illinois  Central  Bailroad 
dompany  assumes  no  other  responsibility  for  their  safety  or  safe 
carriage  than  may  be  incurred  on  its  own  road;''  that  the 
through  rate  should  be  two  dollars  per  100  pounds ;  and  that  **  the 
•company  are  not  responsible  for  damage  or  loss  by  fire." 

The  cotton  was  transported  to  Chicago,  and  there  delivered  by 
the  Illinois  Central  Bailroad  Company  to  the  Union  Transportation 
acd  Insurance  Company,  which  gave  its  bill  of  lading  to  James 
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Warraoky  who  was  the  agent  of  the  Illinois  Central  Bailroad  Com* 
pany.  This  bill  of  lading  contained  stipulations  similar  to  those  ia 
the  biH  of  lading  issued  by  the  Illinois  Central,  with  this  additional 
clause :  ''  When  losses  occur  for  which  the  carriers  may  be  responr- 
ble  under  the  bill  of  lading,  the  cost  or  value  of  the  property  at  the 
date  of  shipment  shall  govern  the  settlement  of  the  same.**  The 
cotton,  which  consisted  of  790  bales  when  shipped,  was  delivered 
(with  the  exception  of  one  bale  unaccounted  for)  to  defendant  by 
the  Union  Transportation  Company.  Of  these  789  bales,  defendant 
delivered  all  at  New  York  except  137  bales,  which  were  destroyed  by 
fire  on  the  night  of  Sunday,  July  10, 1867,  while  in  defendant's  cus- 
tody at  its  pier  in  New  York.  At  th«  trial,  the  defendant,  after  prov- 
ing that  the  loss  had  occurred  by  fire,  proposed  to  rest,  reserving  the 
right  to  rebut  any  proof  of  negligence  offered  by  plaiLtifil  The 
plaintiff  insisted  that  defendant  must  exhaust  its  proof  on  that 
subject,  as  the  onus  lay  on  it  to  prove  proper  care.  The  court 
ruled  in  favor  of  plaintiffs,  and  defendant  offered  further  evidence 
tending  to  show  proper  care.  Defendant  requested  the  oourt 
to  charge  that  it  was  not  liable  unless  the  destruction  of  the 
cotton  was  proved  to  have  been  caused  by  its  negligence  or  default 
This  request  was  refused,  and  the  court  charged  that  defendant  was 
not  relieved  from  the  burden  of  satisfying  the  jury  that  the  lose 
which  happened  by  fire  was  not  occasioned  by  negligence  on  its  part* 
The  court  also  charged  that  the  clause  in  tiie  bill  of  lading  given 
by  the  Union  Transportation  Company,  relative  to  the  measure  of 
damages  in  case  of  loss,  was  not  binding  on  plaintiff  The  jury 
rendered  a  verdict  in  &vor  of  plaintiff  for  181,618.07.  The  action 
was  brought  in  the  New  York  court  of  common  pleas,  the  general 
term  of  which  affirmed  an  order  denying  motion  for  new  trial,  and 
a  judgment  entered  on  the  verdict  (reported  below,  9  Daly,  464)* 
Defendant  appealed  to  this  court 

C.  F.  San/ard,  for  appellant 

W.  F,  8h$pard  and  L.  Mar  Ay  for  leapondent 

Gbovbb,  J.  Concurring  in  the  following  condaaions  arrived  at 
in  the  opinion  of  Peokham,  J.,  I  shall  not  add  any  thing  to  his  dia- 
eussion  of  them.  These  conclusions  are :  First  That  the  defend- 
ant was  relieved  from  liability  as  carrier,  for  the  loss  of  the  cotton  by 
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file,  under  the  contract  made  by  the  shippers  for  its  transportation, 
with  the  Illinois  Central  RailrolAd  Company  at  Cairo.  Second.  That 
it  is  to  be  assamed,  from  the  evidence,  that  Warrack,  named  in  the 
bill  of  lading,  as  consignee  at  Chicago,  was  the  agent  of  the  Illinois 
Central  Company,  and  not  the  agent  of  the  plaintifb ;  that,  as  such 
ageiit  of  the  company,  he  had  power  to  enter  into  a  contract  with 
tlie  Union  Transportation  Company,  for  the  transportation  of  the 
cotton  from  Chicago  to  New  York,  and  to  provide  in  snch  contract, 
for  the  exemption  of  all  the  subsequent  carriers  firom  liability  for 
loss  happening  by  fire,  for  the  reason  that  the  Illinois  Central  had 
the  power  to  contract  for  the  transportation  of  the  cotton  upon 
such  terms,  by  virtue  of  its  contract  with  the  shippers  at  Cairo, 
but  had  no  power  to  bind  the  plaintifb  by  any  stipulation  not  em- 
braced in  that  contract  and  that,  consequently,  the  plaintiflTs  were 
not  bound  by  the  stipulation  in  the  contract  made  by  him  with  the 
XTnion  ConqHmy,  that,  in  case  of  loss,  the  latter  should  be  liable  only 
for  the  value  of  the  property  at  the  time  of  shipment  Third, 
That  the  exemption  of  liability  from  loss  happening  &om  fire,  did 
not  exonerate  the  company  from  liability  for  loss  so  happening,  in 
case  the  fire  causing  it  resulted  from  the  negligence  of  the  defend- 
ant  or  its  employees ;  that  none  of  the  exceptions  of  the  defendant 
to  that  portion  of  the  charge,  relating  to  the  reasonableness  of  the 
time  for  the  removal  of  the  cotton,  after  it  was  landed  by  the  defend- 
ant  in  New  York,  were  well  taken*  It  was  proved  by  the  defendant, 
that  the  cotton  in  question  was  destroyed  by  fire,  whi{e  in  a  shed 
upon  the  dock  of  the  defendant,  where  it  had  been  placed  by  the 
defendant  The  question  was  made  upon  the  trial,  whether  this 
proof,  of  itself,  constituted  a  defense  to  the  action,  or  whether  the 
defendant  was  bound  to  go  further,  and  show  that  it  and  its  employees 
were  free  from  all  negligence;  in  other  words,  whether  the  plaintiff 
was  bound  to  prove  that  the  fire  causing  the  loss  resulted  from  the 
negligenoe  of  the  defendant,  or  the  latter  was,  in  the  first  instance, 
bound  to  prove  itself  free  from  all  negligence  in  that  respect  In 
considering  this  question,  it  must  be  borne  in  mind  that  it  has 
already  been  determined,  that  the  defendant  was  exonerated  from 
aU  liability  as  carrier,  for  a  loss  caused  by  the  destruction  of  the 
cotton  by  fire,  by  an  express  provision  of  the  contract  in  pursu* 
anoe  of  which  it  transported  the  cotton.  Believed  of  this  respon- 
sibility, it  was  liable  only,  in  case  it  was  so  destroyed,  as  bailee  for 
hire ;  and  it  is  undisputed,  that  such  a  bailee  is  liable  for  the 
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lofifls  of  the  property  only  in  cases  where  the  loss  is  the  resnlt  of 
his  negligence.  The  qnestion  is/ whether  in  case  of  loss  by  a  bailee 
for  hire,  the  bailor  can  recover  npon  simple  proof  of  loss,  unless 
the  bailee  shall  prove  that  he  was  free  from  all  negligence  con- 
tributing to  such  loss,  or  whether  the  bailor  must  go  farther^ 
ftnd  prove  that  the  loss  was  oansed  by  the  negligence  x>(  tiie 
bailee.  I  believe  this  to  be  a  &ir  statement  of  the  question  be* 
tween  the  parties  to  the  present  action ;  and  yet  so  stated,  no  one 
will  hardly  insist  that  the  bailor  can  recover  without  affirmatively 
proving,  that  the  loss  was  caused  by  the  negligence  of  the  bailee. 
The  decisions  are  numerous  to  this  efifect,  based  upon  the  familiar 
principle  that  negligence,  being  a  wrong,  will  not  be  presumed,  but 
must  be  proved  by  the  party  charging  it  and  seeking  a  recovery 
founded  thereon.  I  shaU  cite  a  few  only.  B.  R.  Co.  v.  Reeves^  10 
Wall  176 ;  JV;  J.  Steam  Nav.  Co.  v.  Ths  M&rchanW  Bank,  6  How.  (XJ. 
S.)  344 ;  Notaton  v.  Pope,  1  Oow.  109 ;  Schmidt  v.  Blood,  9  Wend.  268 ; 
French  v.  The  Buffalo,  etc.,  R.  R.,  decided  by  the  court  of  appeals, 
4  Eeyes,  108.  Some  of  these  were  cases  of  loss  by  carriers,  proved 
to  have  been  fit>m  causes  for  which  they  were  not  liable  as  carriers ; 
others  where  the  loss  was  by  other  bailees.  To  these  might  be  added 
other  cases  in  the  supreme  court  of  the  United  States,  in  the  courts 
of  this  and  other  States,  and  in  England;  but  it  is  unnecessary. 
Oases  may  occur  where  the  proof  of  the  loss  and  circumstances 
connected  therewith  may  show  a  case  of  presumptive  n^ligence  in 
the  defendant,  such  as  will  entitle  the  plaintiff  to  recover  upon  that 
ground,  in  the  absence  of  further  proof.  To  illustrate:  A  passen- 
ger upon  a  railroad,  receiving  an  injury  caused  by  the  cars  running 
off  the  track,  may  rely  upon  the  fact  that  they  did  run  off  as  evi- 
dence of  negligence ;  nevertheless,  the  onv^  is  upon  him  of  establish- 
ing to  the  satisfaction  of  the  jury,  that  his  injury  was  caused  by  the 
negligence  of  the  defendant;  and  unless  he  satisfies  the  juty,  affir- 
matively, of  this  fact  from  all  the  evidence,  he  is  not  entitled  to 
recover.  Curtis  v.  Tlie  Rochester,  etc*.  Railroad,  18  N.  Y.  584  It 
sometimes  occurs  in  the  progress  of  a  trial,  that  a  party  holding 
the  affirmative  of  the  issue,  and  consequently  bound  to  prove  it, 
introduces  evidence,  which,  uncontradicted,  proves  the  hck  alleged 
by  him.  It  has,  in  such  cases,  frequently  been  said,  that  the  burden 
of  proof  was  changed  to  the  other  side;  but  it  was  never  intended 
thereby  that  the  party  bound  to  prove  the  fact  was  relieved  from 
this;  and  that  the  other  party,  to    entitle  him  to   a  verdict,  was 
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reqnired  to  satigf;  the  jarj  that  the  faot  was  not  as  alleged  by  his 
adyersary.  In  snch  cases,  the  party  holding  the  afflrmatire  is  still 
boond  to  satisfy  the  jury,  afflnnatirely,  of  the  truth  of  the  fact 
alleged  by  him,  or  he  is  not  entitled  to  a  verdict  In  the  present 
ease,  to  entitle  the  plaintiff  t.o  recorer,  he  was  bound  to  proye  Uiat  the 
fire  which  consumed  the  cotton  resulted  from  the  negligence  of  the 
defendant  The  remaining  inquiry  is  whether  the  rule  requiring 
this  was  violated  upon  the  trial,  from  which  the  defendant  might 
have  been  prejudiced,  after  proof  had  been  given  by  the  defendant 
showing  the  destruction  of  the  cotton  by  fire.  Its  counsel  proposed 
to  rest  his  case,  reserving  the  right  to  rebut  any  testimony  that 
might  be  adduced  by  the  plaintifb,  tending  to  show  that  the 
destruction  of  the  cotton  by  fire  was  occasioned  through  the 
defendant's  negligence  or  de&ult  The  plaintiffs'  counsel  insisted, 
that  the  defendant  was  bound  to  prove  that  it  had  not  been  guilty 
of  negligence,  and  that  the  defendant's  case  must  then  be  exhausted. 
The  court  thereupon  decided,  that  the  burden  of  proof  was  on 
the  defendant,  to  show  that  the  destruction  of  the  cotton  by 
fire  was  not  caused  by  negligence  on  its  part.  This  was  error. 
Although  in  proving  the  destruction  of  the  cotton  by  fire^it 
appeared  that  the  fire  originate^!  on  a  boat  of  the  defendant  laying 
at  its  dock,  this  was  only  evidence  tending  to  show  negligence 
of  the  defendant  Whether  sufficient  prima  facie  to  entitle  the 
plaintiff  to  a  verdict,  is  a  question  not  necessary  to  decide^  as  no 
ruling  thereon  was  made  by  the  court  Be  that  as  it  may,  the 
burden  was  still  upon  the  plaintiffs  to  establish,  to  the  satisfac- 
tion  of  the  jury  from  all  the  evidence,  that  the  fire  was  the  re- 
suit  of  the  negligence  of  the  defendant  Other  evidence  was 
given  making  the  question  of  the  defendant's  negligence,  in  respect 
to  the  fire,  proper  to  be  decided  by  the  jury.  The  court,  among 
other  things,  charged  the  jury,  that,  although  the  defendants  had 
been  freed  from  their  ordinary  measure  of  responsibility  as  insurers, 
fhey  are  not  relieved  from  the  burden  of  satisfying  you  that  this 
loss,  which  it  is  beyond  doubt  happened  by  fire,  was  not  occasioned 
by  negligence  on  its  part  To  this  the  defendants'  counsel 
excepted.  In  another  part  of  the  charge  the  judge  stated,  that 
the  real  importance  of  the  question  as  to  reasonable  time  (for  the 
removal  of  the  cotton  by  plaintiffs,  meaning)  consists  in  this  case 
of  the  fact  that  down  to  this  point  of  time  the  burden  of 
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ing  that  there  was  not  any  saoh  negligence  as  I  hare  stated  reeta 
npon  the  defendant 

This  part  of  the  charge  was  excepted  to.  Both  exceptions  were 
well  taken.  The  idea  plainly  conveyed  to  the  jury  was,  that  they 
should  find  for  the  plaintiff,  unless  satisfied  from  the  eyidenoe,  that 
the  fire  was  not  the  result  of  the  defendants'  negligence,  thus 
leaving  them  to  find  for  the  plaintiff,  if  unable  to  determine  whether 
the  fire  so  resulted  or  not,  while  the  instruction  should  have  been 
to  find  for  the  defendant,  unless  they  found,  from  all  the 
evidence,  that  the  fire  was  the  result  of  the  negligence  of  the  defend- 
ant The  jury,  after  retiring  to  deliberate  on  their  verdict,  returned 
into  court  and  made  the  following  inquiry :  Whether,  if  satisfied 
that  proper  precaution  was  not  taken  to  prevent  fire  on  board  (the 
boat  meaning),  through  the  neglect  to  place  a  watchman  there^ 
they  were  to  find  for  the  plaintiff  for  the*  whole  amount  To  which 
the  court  responded,  that  the  omission  to  place  a  watchman  actually 
on  the  boat,  specially  charged  with  the  duty  of  guarding  her,  might 
be  considered  by  tiie  jury  on  the  question  of  negligence  in  the  case  ; 
and  if  the  jury  found  the  defendants  guilty  of  negligence,  which 
contributed  to  the  loss  of  all  or  any  part  of  the  cotton,  etc,  to  find 
for  the  plaintiff  for  such  cotton.  This  did  not  cure  the  error  com- 
mitted in  the  charge  previoudy  given  and  excepted  to.  In  that,  the 
judge  had  instructed  the  jury  to  find  for  the  plaintiflb,  unless  the 
defendant  had  satisfied  them,  that  the  fire  was  not  the  result  of  ita 
negligence.  This  was  not  withdrawn  by  the  answer  given  to  the 
question  of  the  jury.  Taking  both  togetiier,  the  jury  must  have 
understood,  that  they  were  to  find  for  the  plaintiflib,  if  satisfied  Ihat 
the  fire  resulted  from  the  defendant's  negligence,  and  that  they 
were  also  to  find  them,  unless  they  found  it  did  not  so  result  Thia 
gave  the  pUdntiflb  the  verdict,  if  the  jury  were  unable  to  find  negli- 
gence in  the  defendant,  on  the  ground  that  they  were  unable  to  say 
that  the  proof  showed  that  it  was  not  negligent  Thus,  in  effect,, 
finding  for  the  plaintifb,  without  determining  the  question  at  all, 
much  less  without  finding  that  the  fire  was  the  result  of  defiindanfa 
negligence.  For  the  error  of  the  charge  upon  this  point,  and  in  the 
ruling  upon  the  trial,  that  the  burden  was  upon  the  defendant,  to 
show  that  the  fire  did  not  result  from  its  negligence,  the  judgment 
must  be  reversed  and  a  new  trial  ordered ;  costs  to  abide  event 

PacKHAX,  J.,  delivered  a  dissenting  opinion. 

Judffm&nt  r&9$rs$tL 
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Mm  aa  aetton  against  an  innkeeper  for  the  Ices  of  gold  coin  wfaUe  plaJnttff  wm 
his  gneat  in  1868,  hM,  that  the  Judgment  should  he  for  gold,  not  f6r  its 
▼alne  in  conencj  at  the  time  of  the  loss. 

AcnoK  to  recover  for  the  loss  of  gold  coin  while  plaintiff  was  a 
guest  at  defendant's  hotel,  condaoted  on  the  European  plan,  known 
as  Sweeney's  Hotel,  in  New  York  city.  The  loss  occurred  December 
9,  1863,  when  plaintiff  went  to  defendant's  hotel,  registered  his 
name ;  procured  a  room  and  bed ;  gave  his  satchel,  containing  gold 
coin  to  the  amount  of  $493.51,  to  the  clerk,  telling  him  it  contained 
valuables ;  the  satchel,  upon  searching  for  it  in  the  morning,  could 
not  be  found.  The  notice  required  by  statute  was  not  posted  on  the 
•door  or  in  the  room  where  plaintiff  slept.  It  appeared  that  some  of 
defendant's  employees  rifled  the  satcheL  On  the  10th  of  December, 
1863,  the  value  of  gold  coin  in  currency  was  1.59;  and  the  referee, 
before  whom  the  trial  was  held,  gave  judgment  for  this  currency  value 
with  interest  Judgment  was  afl&rmed  by  the  general  term  (reported 
below,  1  Lans.  397) ;  whereupon  defendant  appealed  to  this  oowrt 

J.  H.  Reynolds^  for  appellant. 

J.  D.  Keman,  for  respondent 

Peokhak,  J.  Sendeisan  v.  I^enA,  decided  at  the  present  term 
of  this  court,  covers  all  the  material  qaestions  in  this  case,  except 
the  point  as  to  the  amount  of  the  recovery.  The  plaintiff  recovered 
at  the  trial  for  the  amount  of  gold  coin  lost  $493.50,  premium,  59 
per  cent,  $291.16  and  interest  on  both.  When  this  coin  was  lost, 
there  were  two  currencies  in  the  United  States  established  by  law 
as  the  court  has  held.  The  plaintiff  lost  gold  coin.  Why  should 
he  recover  in  paper  currency  ?  Why  should  not  this  case  be  decided 
precisely  as  if  the  legal  tender  act,  so  called,  had  never  been  enao'^ed 
fcy  congrees? 

I  can  see  no  reason  for  calling  this  gold  coin  merchandise ;  and« 
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therefore,  a  reoovery  should  be  had  for  its  value  in  currency.  It  it 
dearly  one  kind  of  money ;  and  there  is  no  reason  for  recovering 
for  its  loss  in  any  other  kind  of  money.  It  cannot  be  said  that  the 
value  of  gold  coin  changes  more  than  the  other  kind  of  currency, 
which  an  act  of  congress  has  declared  to  be  money.  The  truth  ia 
the  other  way.  The  fluctuation  is  in  the  congreissional  paper  cur> 
rency ;  not  in  the  gold  coin.  True,  paper  is  now  worth  nearly  fifty 
per  cent  more  than  it  was  in  1863  when  this  money  was  lost.  It 
might  easily  have  been  worth  much  less.  The  gold  coin  is  worth 
subtantially  the  same. 

We  have  recently  held,  that  a  bill  of  exchange,  payable  here  in 
gold  dollars,  drawn  since  the  passage  of  the  legal  tender  act,  is 
recoverable  in  gold,  and  that  the  judgment  should  be  for  gold  dol- 
lar&  Chrysler  v.  Renois^  43  N.  Y  209.  Legal  justice  is  done  by 
a  similar  judgment  in  this  case.  The  court  cannot  regard  the  fact, 
that  this  coin  will  purchase  much  less  paper  currency  now  than  it 
would  in  1863.  K  it  would  purchase  much  more,  the  rule  would 
be  the  same.  There  is  no  reason  for  varying  the  judgment  in  this 
case,  because  the  action  is  for  what  the  law  terms  a  tort  There  it 
not  the  least  distinction  in  principle.  In  Chrysler  v.  Renois,  there 
was  a  breach  of  an  express  contract  payable  in  gold  dollars.  Here, 
in  realty,  is  a  breach  of  an  implied  contract,  on  the  part  of  the  inn- 
keeper, to  keep  the  goods  of  his  guest  safely.  If  it  were  a  plain  tort» 
accompanied  with  force,  the  principle  is  the  same.  The  recovery 
should  be  for  what  is  lost,  whether  by  breach  of  an  implied  or  an 
express  contract,  or  by  a  tort.  No  sound  distinction  can  be  made 
in  the  cases.  Hence,  none  is  made  in  the  judgment  I  have  exam* 
ined  the  other  points  raised  at  the  trial,  and  do  not  think  the  oomi 
committed  any  error  in  their  disposition.  The  judgment  is  modi- 
fied so  as  to  make  the  recovery  for  the  amount  of  the  gold  coin  lost, 
with  interest  thereon  to  the  time  of  entry  of  the  judgment  beloWi 
payable  in  coin,  with  costs  of  tbe  court  below,  payable  in  cnrrenojj 
without  costs  of  appeal  to  either  party. 

Of  course  the  plaintiff  is  entitled  to  interest  on  his  judgment 
•xoept  as  to  costs  payable  in  coin. 

AiiLrar,  J.,  delivered  a  dissenting  opinion. 

Judgment  nwdiied  aeo^rdlmflf^ 
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Oabybt,  appellant^  t.  Jabtib. 

(tfK.T.tttl) 
JPWwdL    TntH  ay  impH^aHmL 

M.  hflM  a  Judgment  agaiiurt  plaintiff  for  $d,000»  and  olllwed  to  dlsehaiga  it  for 
$000,  but  plaintiff  did  not  accept  the  oifor.  R.,  a  stranger  to  plaintiff,  applied  to 
M.9  and  bj  fkkely  representing  that  he  was  acting  for  plaintiff,  indnoed  M. 
to  assign  the  Jud^ent  to  him  (R.)  for  |800.  JMci,  that  plaintiff  had  no  inter- 
est In  the  transaction,  and  that  he  was  not  entitled  to  the  benefit  of  the  par> 
chase  of  the  Judgment. 

AcnoK  by  James  Sawey  y.  Nathaniel  Jarvie  et  al  The  ooart 
found  the  foUowing  taota : 

^  That  about  the  first  day  of  Norembery  I86I9  the  defendant 
Maloolm  Tecoyered  a  jndgment  against  the  plaintiff  and  one  Peter 
Ziglio  for  $2,202.90,  whioh  he  still  owned  in  January,  1867,  there  hay- 
ing been  a  snm  of  $200  paid  npon  it  by  Oaryey,  in  October,  1866» 
the  balance  remaining  unpaid. 

'^That  in  January,  1867,  Malcolm  promised  plaintiff  that  he 
would  satisfy  and  discharge  said  judgment  against  him  for  $600| 
bat  plaintiff  did  not  then  accept  the  offer. 

^  That  Malcolm,  while  still  willing  to  discharge  said  judgment 
for  that  sum,  was,  upon  the  false  representation  of  defendant  Boach, 
that  he  came  from  and  was  a  friend  of  plaintiff,  induced  to  and  did 
assign  the  judgment  to  Boach  upon  the  payment  of  $500. 

''Upon  obtaining  the  assignment,  Roach  immediately  took  sup- 
plementary proceedings  against  plaintiff  on  the  judgment,  and 
obtained  $1,200  from  him  by  means  thereo£ 

'*  Upon  discoyering  the  fraud  of  Boach,  Malcolm  brought  a  suit 
to  set  aside  the  sale  and  assignment  to  ]bim,  which  was  compromised 
on  the  11th  of  June,  1867,  by  an  assignment  of  the  judgment  to 
Janris  to  collect  it»  and  to  pay  to  Malcolm  $943,  and  to  Boach  $750, 
the  balance  due  thereon,  and  said  Janris  still  holds  the  judgment. 

'^  That  phdntiff  neyer  paid  the  $500  to  Malcolm,  nor  did  he  eyer 
accept  the  said  offer,  or  tender  to  Boach,  the  assignee  of  said  judg- 
ment,  the  $500. 

The  complaint  was  dismissed,  and  the  jndgment  in  ftyor  of 
defendants  was  affirmed  at  general  teroL  Plaintiff  appealed  te 
this  court 
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Church,  0.  J.  The  judge  before  whom  this  action  was  tried 
found,  as  facts,  that  one  Malcolm  held  a  judgment  against  the  plain- 
tiff for  upward  of  $2,000,  and  had  told  the  plaintiff  that  he  would 
discharge  it  for  $500,  but  the  plaintiff  had  not  accepted  the  offer ; 
that  the  defendant*  (who  was  a  stranger  to  the  plaintiff),  haying 
learned  of  the  willingness  of  Malcolm  to  discharge  the  judgment 
for  that  sum,  applied  to  him,  and  by  the  false  representation,  that 
he  came  from  and  was  a  Mend  of  the  plaintiff,  induced  Malcolm  to 
assign  the  judgment  to  him,  for  which  he  paid  $600,  and  the  plain- 
tiff now  claims  the  benefit  of  this  purchase. 

The  plaintiff  had  no  legal  right  to  hare  the  judgment  satisfied  or 
assigned  for  $500,  or  any  other  sum  less  than  the  amount  of  it. 

There  was  no  contract  to  that  effect,  and  if  there  had  been,  it 
would  have.been  invalid  for  want  of  consideration.  It  would  haTe 
been  an  executory  contract  to  discharge  a  debt  for  less  than  the 
face,  which,  it  is  well  established,  is  not  binding.  Such  a  transac- 
tion is  effectual  only  when  fully  executed  as  an  accord  and  aatisfiic- 
tion.  The  plaintiff  was  not,  therefore,  legally  injured.  He  was 
liable  to  pay  the  whole  amount  of  the  judgment  before  the  assign- 
meut,  and  could  not  be  compelled  to  pay  any  more  after.  He  neither 
lost  nor  gained  by  the  transaction,  in  any  legal  sense.  We  have 
been  referred  by  the  learned  counsel  for  the  plaintiff,  to  seyend  well- 
established  legal  and  equitable  principles,  to  uphold  and  sustain  the 
plaintiff  ^s  claim,  a  brief  reference  to  which  becomes  necessary,  in 
order  to  ascertain  whether  any  of  them  are  applicable  to  the  facts 
of  this  case. 

It  has  been  decided  by  this  court  that,  if  one  person,  for  a  good 
consideration,  received  from  another,  promises  to  pay  another  person 
a  sum  of  money,  the  latter  can  maintain  an  action  upon  the  con* 
tract,  although  he  was  not  cognizant  of  it  at  the  time.  Lawrenee 
V.  Fox,  20  N.  Y.  272. 

In  this  case  there  was  no  contract,  and  no  consideration  to  uphold 
one ;  and  the  action  is  not  brought  or  sought  to  be  maintained 
upon  the  theory  of  a  contract,  express  or  implied.  It  is  claimed, 
however,  that  upon  principles  applicable  to  principal  and  agent,  or 
trustee  and  cestui  que  trust,  the  plaintiff  is  entitled  to  maintain  the 
action ;  that  Boach  having  assumed  to  act  as  the  agent  of  the  plain* 
tiff,  the  latter  could  ratify  the  act  and  entitle  himself  to  the  benefit 
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of  it;  and  that  the  defendant  holds  the  judgment  as  trustee  for  the 
plaintiff,  and  must  account  to  him  for  it.  It  is  a  familiar  rule,  that 
the  ratification  of  an  unauthorized  act  of  an  agent  is  equal  to  an 
original  authority.  Dunlap's  Paley's  Agency,  171,  note  a.  But 
in  this  case  the  essential  element  is  wanting,  that  the  act  must  Be 
done  for  another.  Here  it  was  not  so  done.  The  most  that  can  be 
daimed  is,  that  the  defendant  said  he  was  acting  for  the  plaintiff, 
which  was  false.  He  paid  his  own  money,  and  in  fabt  acted  for 
himself.  He  was  a  stranger  to  the  plaintiff,  and.  of  course  under 
no  obligation  to  act  for  him,  and  as  we  have  seen,  he  deprived  tho 
plaintiff  of  nothing  to  which  he  was  entitled.  The  cases  on  this 
subject  have  generally  arisen  between  the  principal  and  the  person 
with  whom  the  agent  acted,  either  to  enable  the  former  to  derive 
4K>me  advantage  or  to  enforce  some  liability  against  him ;  but  in  all 
these  cases  the  agent  acted  for  the  principal,  and  the  act  was 
assumed  by  him,  with  the  assent  of  the  agent  It  has  been  held, 
that  where  A  does  an  act  as  agent  for  B.,  without  any  communica- 
tion  with  0,  the  latter  cannot  afterward,  by  adopting  it,  make  A 
his  agent,  and  thereby  incur  any  liability  or  take  any  benefit  under 
the  act  of  A«     Tfibon  v.  Tummany  6  Mann.  &  Oran.  236. 

No  authority  has  been  cited,  and  I  think  it  safe  to  assert  that 
none  exists,  in  which  any  court  has  ever  held,  that  a  false  declara- 
tion of  agency  for  another  enables  the  latter  as  against  the  alleged 
agent  to  receive  the  benefit  of  an  act  actually  performed  for  the 
latter,  unless  the  act  was  performed  under  such  circumstianoes  as 
to  create  an  estoppel,  or  unless  the  assumed  principal  has  been 
deprived  of  some  legal  right,  or  otherwise  injured.  There  is  no 
esUppel  in  this  case.  The  plaintiff  neither  did  any  thing,  nor 
omitted  to  do  any  thing  in  consequence  of  the  statement  of  the 
defendant,  and  he  was  deprived  of  no  legal  right 

But  it  is  urged  by  the  plaintiff,  that  the  defendant  held  the  judg- 
ment as  trustee  for  him;  that  Malcolm  assigned  it  believing  that  it 
was  for  the  plaintiff,  that  the  defendant  procured  it  by  a  fraud ;  and 
that  in  such  cases  a  trust  is  raised  ex  malefido,  and  the  fraudulent 
recipient  is  turned  into  a  trustee  '^  to  get  at  him.^'  I  have  examined 
all  the  cases  cited,  and  none  of  them  makes  the  principle  invoked 
applicable  to  the  facts  of  this  case. 

It  may  be  laid  down,  as  a  general  rule,  that  this  principle  does 
not  apply,  unless  the  defendant  occupies  some  fiduciary  relation  to 
the  party  making  the  claim,  or  that  the  former  owed  to  the  latter 
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some  duty  or  obligation  with  respect  to  the  property.  A  stranger 
cannot  claim  the  benefit  of  a  purchase  of  property  by  another, 
merely  because  the  latter  falsely  stated  that  he  was  acting  for  the 
former.  It  is  nndonbtedly  true,  that  an  officious  intermeddler  with 
the  rights  and  property  of  another  wiU  not  be  allowed  to  reap  any 
advantage  to  himself  in  dealing  with  the  property  of  another,  but 
will  be  held  to  account  in  respect  to  it  as  a  trustee.  Such  was  the 
case  of  Mulvany  v.  Dittany  1  Ball  &  B.  409. 

The  defendant,*by  collusion  with  one  executor,  induced  a  co-execu» 
tor  who  was  in  possession  of  a  form,  held  for  the  estate  under  a 
lease,  by  threats  and  intimidation,  and  by  interfering  to  prevent 
the  sub-tenants  from  paying  the  rent,  to  quit  the  farm  and  surrender 
the  lease,  and  then  took  a  lease  of  the  same  premises  in  his  own 
name  at  a  less  rent  He  also  assumed  to  act  for  the  devisees,  wha 
were  infants,  by  renewing  a  lease  of  another  &rm  in  which  he 
expressly  declared  the  trust  It  will  be  seen  that  here  was  an  inter- 
ference as  trustee  with  the  property  of  the  estate.  The  lord  chan« 
cellor,  in  delivering  the  opinion,  states  the  question  to  be  '^  whether 
Sir  William  Dillon  had  so  &r  interflBired  in  the  management  of 
the  assets,  as  to  charge  him  with  a  fiduciary  character,  aid  to 
preclude  him  from  taking  a  benefit  to  himself  in  this  trust  prop-^ 
erty."  He  then  proceeded  to  state  the  facts,  and  held  that  his  pn>- 
curing  the  surrender  of  the  old  lease,  and  procuring  the  new  one, 
was  but  a  more  circuitous  mode  of  purchasing ;  and  then  held,  that 
he  occupied  such  a  position,  that  he  could  not  purchase  for  himself, 
and  said,  ^^  it  is  perfectly  clear,  that  he  principally  interfered  and 
acted  in  the  management  of  this  part  of  the  property,  and  made 
himself  a  sort  of  agent  to  the  executors,  or  indeed  acted  as  an 
executor.  If  he  then,  acting  in  that  capacity,  purchased  the  estate 
of  an  infant^  he  does  so  at  his  peril.  *  *  *  It  is  proved  that 
Sir  William  Dillon  has,  in  an  unlimited  manner,  acted  in  thia 
trust ;  and  he  was  well  aware  of  the  trust  imposed  on  him,  and  the 
situation  in  which  he  was  placed,  for  he  declared  the  trust  of  the 
renewed  lease  of  Bogside.  ♦  ♦  ♦  For  when  Sir  William  Dil- 
lon took  the  active  part  he  did  in  the  aflhirs  of  these  infants,  he 
clothed  himself  in  a  trusf 

I  have  cited  from  this  case,  because  it  seems  to  be  the  strongert 
referred  to,  for  the  plaintiff's  position,  but  it  differs  from  this  case  in 
the  essential  circumstance,  that  the  interference  was  with  rights  and 
property  which  the  plaintiff  possessed  and  owned,  and  in  thus  acting 
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the  defendant  ^  clothed  himself  with  a  trngi"  In  this  case  nothing 
was  obtained  to  which  the  plaintiff  had  any  legal  right.  He  was^ 
ai  mosty  only  prevented  from  obtaining  the  volnntary  clemency  of 
his  creditor,  an  interest  too  unsubstantial  for  jndicial  protection. 
The  defendant  committed  a  fraud,  but  it  was  a  fraud  upon  Malcolm, 
and  not  upon  the  plaintiff,  and  this  is  the  di£Sculty  with  the  plain- 
tiff's case.  It  is  said  that  Malcolm  put  the  judgment  in  the 
defendant's  hands  for  the  plaintiff,  and  that  the  plaintiff  had  the 
legal  right  to  accept  and  receive  it.  True,  Malcolm  was  willing  to 
accept  $500  from  the  plaintiff  for  the  judgment,  and  in  assigning 
it,  he  supposed  he  was  doing  it  for  the  benefit  of  the  plaintiff;  but 
such  was  not  the  &ct  The  assignment  was,  in  fact,  received  for 
the  benefit  of  the  defendant,  and  induced  by  his  fraud,  and  this 
wrings  me  to  another  feature  of  the  case,  which  I  regard  as  material, 
m  determining  the  rights  of  the  plaintiff  to  relief.  Malcolm  was 
the  injured  party,  and  he  commenced  an  action  to  set  aside  the 
assignment,  which  was  compromised  before  trial,  by  an  arrangement 
between  him  and  the  defendant,  by  which  they  agreed  to  divide  the 
judgment  between  them.  The  original  agreement  of  purchase  by 
the  defendant  was  substantially  set  aside  by  this  arrangement,  by 
the  parties  themselves,  for  the  falsehood  and  fraud  of  the  defendant, 
and  all  this  was  done  before  the  present  action  was  commenced* 
Suppose  the  defendant,  on  being  charged  by  Malcolm,  had  surren- 
dered the  judgment,  and  re-assigned  it,  and  thus  rescinded  the  con- 
tract, what  possible  claim  would  the  plaintiff  have  had  against 
either  the  defendant  or  Malcolm  ?  No  one  will  pretend  that  he 
would  have  had  any.  If  not,  how  is  his  condition  improved  by  the 
circumstance  that  Malcolm,  upon  a  compromise  of  the  disputed 
question  whether  there  was  a  fraud  or  not,  agreed  that  the  plaintiff 
might  have  an  interest  in  the  judgment  ?  In  the  one  case,  the 
defendant  would  have  yielded  up  the  whole  of  the  fruits  of  the 
alleged  fraud  to  the  party  defrauded ;  in  the  other,  he  was  permitted 
to  retain  a  portion,  not  by  virtue  of  the  original  transaction,  but  as 
a  settlement  of  the  question,  whether  a  fraud  was  in  fact  committed. 
Malcolm  had  a  right  to  let  the  defendant  have  a  portion  of  the 
judgment,  either  with  or  without  consideration ;  and  the  defendant 
holds  his  interest  now,  not  by  the  purchase  induced  by  his  falsehood; 
in  relation  to  the  plaintiff,  but  under  the  new  agreement,  made  upon 
the  rescission  of  it. 
The  plaintiff  is  a  stranger  to  this  transaction,  and  has  no  interest 
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in  it,  legal  or  equitable.  It  was  yery  nnciyil  in  the  defendant 
Roach  to  purchase  the  judgment  and  enforce  it  against  the  plain- 
tiff, and  as  a  question  of  abstract  morals,  indefensible  toward  the 
plaintiff;  but  it  belongs  to  that  class  of  wrongs  which  cannot  be 
redressed  in  courts  of  justice.  As  to  the  plaintiff,  there  was  neither 
fraud  or  damage,  both  of  which  are  indispensable  to  the  mainte- 
nance of  such  an  action. 

The  judgment  must  be  affirmed, 

Rapallo,  J^  read  a  dissenting  opinion,  maintaining  thiat  the 
assignment  of  the  judgment,  having  been  intended  by  Malcolm  for 
the  benefit  of  Oarrey,  and  Roach,  with  knowledge  of  this,  having 
procured  it  to  be  made  to  himself,  by  representing  to  Malcolm  that 
he,  Roach,  came  from  Oarvey,  and  was  acting  for  his  benefit,  and 
the  assignment  having  thus  been  delivered  to  and  received  by  Roach, 
m  the  assumed  character  of  Oarvey's  representative.  Roach,  in  fiaot, 
received  it  as  trustee  for  Oarvey. 

That  Oarvey  had  the  right  to  affirm  this  trust,  and  claim  the  bene- 
fit of  it,  though  created  without  his  previous  authority,  knowledge, 
or  privity. 

And  that  the  title  having  passed  by  a  perfect  assignment,  the 
trust  could  be  enforced,  though  voluntary.  4  Eenf  s  Com.  307 ;  4 
Johns.  Ch.  136 ;  1  Johns.  Gas.  205 ;  1  Johns.  Gh.  119,  473 ;  3  id. 
261 ;  6  Hill,  586  ;  Bill  v.  Oureton,  2  M.  &  K.  510 ;  Fetre  v.  Epinaew^ 
id.  496 ;  Adams'  Eq.  31 ;  11  Wend.  249, 250. 

That  the  maxim  ^'  Omnia  rati?iabitio  retroharitur^  et  mandate 
equiparatur/*  was  applicable  to  this  case.  Dunlap's  Paley  on  Agency, 
324 ;  Broom's  Leg.  Max.  835 ;  6  M.  &  Or.  242 ;  4  Exch.  798,  799. 

That  to  entitle  Oarvey  to  adopt  and  enforce  the  trust,  it  was 
not  necessary  either  that  he  should  have  had  any  previous  title  or 
right  to  the  property,  or  that  any  relation  should  have  previously 
existed  between  him  and  Roach,  by  virtue  whereof  Roach  owed  a 
duty  to  Oarvey,  other  than  that  which  sprang  out  of  the  transaction 
itself,  citing  Marriot  v.  Marriot,  1  Stra.  666,  673 ;  1  PhiL  Gh.  133, 
145;  5  Beav.  469;  9  Yes.  516;  3  id.  155;  7  Sim.  644;  3  My.  & 
Gr.  229 ;  11  Yes.  638 ;  Sweet  v.  Jacoeke,  6  Paige,  359 ;  1  Ball  & 
Beatty,  409 ;  Story's  Eq.,  §§  256,  781. 

That  Roach  could  not  be  permitted  to  set  up  his  oyrn  fraudulent 
intent  to  appropriate  the  property  to  himself,  in  negation  of  the 
trust  in  favor  of  Oarvey,  which  he  ostensibly  assumed,  and  by 
assuming  which  he  obtained  the  assignment 


NOVEMBER  TERM,  1871.  341 

MeNeil  y.  The  Tenth  National  Bank. 

That  Garrey's  rights  were,  therefore,  the  same  as  if  Roach  had 
aotnally  intended,  at  the  time  he  took  the  assignment,  to  hold 
it  for  Garvey's  benefit.  He  actually  took  it  for  Oarvey,  notwith- 
standing  any  secret  intent  he  may  have  had  to  defrand  him. 

That  Oarvey  conld  not  be  d^rired  of  his  right  to  affirm  the 
tmsty  by  any  subsequent  dealing  between  Malcolm  and  Boach,  to 
which  he  was  not  a  party.  4  Johns.  Oh.  136 ;  1  How.  476 ;  2  M.  & 
K.  494;  3  id.  36,  43;  5  Hill,  685,  586. 

For  aflSrmanoe,  Oh.  J.  Allbk,  Gboteb  and  Folgeb,  JJ.  ;  for 
lerersal,  Bapallo  and  Pbokhajc,  JJ. 

Judgment  iffftiTfMd. 


McNbil  t.  Ths  Tketth  KAnoiirAL  Bakk,  appellants. 

(46N.7.M.) 
Bank  ihars§  ^pledge  of,  (y  hrokin. 

Where  the  owner  of  hank  sharee  deliTere  to  hie  brokers,  to  eeeare  a  balance 
of  acoountythe  oertiflcate  of  the  ahareB^lndoned  with  blank  aeeigiiment,  and 
imyooable  power  of  tranafer  signed  and  sealed  by  himself,  and  the  broken, 
without  his  knowledge,  pledge  the  shares  with  other  securities  for  adTancea^ 
one  who  pajs  the  advanced  at  the  brokers'  request  and,  In  good  faith, 
recelres  from  them  the  certificate  of  the  shares  and  the  other  securities.  Is 
entitled  to  hold  the  shares  as  against  the  owner,  for  the  full  amount  of  the 
adTaneee  remainli^  unpaid  after  the  other  securities  are  exhausted. 

Action  to  compel  the  surrender  of  shares  of  bank  stock.  It 
appears  that  in  November,  1866,  plaintiff,  being  the  owner  of  134 
shares  of  the  capital  stock  of  the  First  Natioi^al  bank  of  St.  Johns- 
ville,  deliyered  the  certificate  thereof,  with  blank  assignment  and 
power,  to  Goodyear  Brothers  &  Darant,  his  brokers,  in  New  York, 
to  secnre  a  balance  of  account,  which  afterward  was  found  to  be 
$8,000.    The  indorsement  on  the  certificate  was  as  follows: 

**  For  Talue  received,  the  undersigned  hereby  assigns  and  transfers 
onto  «  «  «  «  shares  of  the  capital  stock  of  the  First  National 
Bank  ot  St  Johnsrille,  and  do  hereby  constitute  and  appoint  *  *  * 
true  and  lawftil  attorney,  irrevocable  for   ♦    ♦     ♦    and  in   ♦    ♦    • 
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name  and  behali^  to  make  and  execute  all  neoeBsarj  aoti  of  asrign* 
ment  and  transfer  required  bj  the  regnlationa  and  bj*laws  of 
said  bank. 

''In  witness  whereof,  I  hare  hereunto  set  mj  hand  and  seal, 

this day  of b 

(Signed)  B.  MoNEm 

^Sealed  and  sworn  in  presence  of  ^-— m" 

These  shares,  with  other  securities,  Ghnxljear  Brothers  &  Durant 
pledged  to  Fied.  Butterfield,  Jacobs  &  Oo.,  without  plaintiff's 
knowledge^  for  advances.  On  the  18th  of  June,  1868,  defendant, 
at  the  request  of  Gk>odyear  Brothers  &  Durant,  paid  the  advances 
to  Butterfield  &  Go.,  and  received  the  certificate  and  other  securi- 
ties. Defendant  had  no  knowledge  of  plaintiff  ^s  interest  therein, 
and  soon  after  its  cashier  filled  in  the  blank  assignment  and  power 
with  the  words, ''  J.  H.  Stout,  cashier  Tenth  National  Bank,  New 
York,  one  hundred  and  thirty-four,"  dating  it  June  19, 1868,  and 
sent  the  scrip  to  the  First  National  Bank  of  St  Johnsville,  for  the 
purpose  of  having  the  shares  transferred  on  the  books  accordingly ; 
but  the  transfer  was  prevented  by  an  injunction  in  this  action. 
The  value  of  the  shares  was  $17,420 ;  the  advances  made  by  defend- 
ant was  $45,135 ;  the  proceeds  of  the  other  securities  were  $29,915.19 ; 
leaving  a  balance,  for  which  these  shares  were  held,  of  $15,219.81 
The  certificate  and  power  was  not  stamped  or  witnessed  when  deliv- 
ered to  Goodyear  Brothers  ft  Durant ;  but  the  scrip  bore  the  proper 
stamp  and  attestation  when  it  came  to- the  possession  of  defendant* 
The  referee  to  whom  the  case  was  referred  reported  in  favor  of 
plaintiff,  and  judgment  was  entered  requiring  a  surrender  of  the 
scrip  to  plaintiff  on  payment  of  the  $3,000  and  interest  due  from  him 
to  Goodyear  Brothers  &  Durant.  The  judgment  was  affirmed  at 
general  term,  and  defendant  appealed  to  the  late  court  of  appeals, 
where  the  court  being  divided,  a  re-argument  was  ordered.  The 
cause  now  comes  up  for  re-argument 

J?.  L.  Fbncker,  for  appellant 

S.  Handf  for  respondent 

Bapallo,  J.  The  pledge  of  the  plaintiff's  shares  by  his  brokersi 
for  a  larger  sum  than  the  amount  of  their  lien  thereon,  was  a  oleai 
violation  of  their  duty,  and  excess  of  their  actual  i>ower.    And  if 
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the  effect  of  the  transaction  was  merely  to  transfer  to  the  appellant, 
ihrongh  Fred.  Bntterfield,  Jacobs  ft  Oo.,  the  title  or  interest  of  Good« 
jear  Brother  and  Dnrant  in  the  shares,  the  judgment  appealed  from 
was  right 

It  mast  be  conceded  that*  as  a  general  rale,  applicable  to  property 
othet  than  negotiable  secnritiesy  the  vendor  or  pledgor  can  conyey 
Ao  greater  right  or  title  than  he  has.  But  this  is  a  truism,  predi- 
cable  of  a  simple  transfer  from  one  party  to  another  where  no  other 
-element  intervenes.  It  does  not  interfere  with  the  well-established 
principle,  that  where  the  true  owner  holds  out  another,  or  allows 
him  to  appear,  as  the  owner,  of  or  as  having  full  power  of  disposi- 
tion over  the  property,  and  innocent  third  parties  are  thus  led  into 
•dealing  with  such  apparent  owner,  they  will  be  protected.  Their 
rights  in  such  cases  do  not  depend  upon  the  actual  title  or  authority 
of  the  party  with  whom  they  deal  directly,  but  are  derived  from  the 
4ict  of  the  real  owner,  which  precludes  him  from  disputing,  as  against 
them,  the  existence  of  the  title  or  power  which,  through  negligence 
-or  mistaken  confidence,  he  caused  or  allowed  to  appear  to  be  vested 
in  Ihe  party  making  the  conveyance.  Pickering  v.  Bosky  15  East, 
38 ;  Oregg  v.  WeOs,  10  AdoL  &  EL  90 ;  SaUus  v.  Everett^  20  Wend. 
1^67,  S84;  Mawreg  v.  WcOsh,  8  Cow.  238 ;  Root  v.  French,  13  Wend. 
570. 

The  true  point  of  inquiry  in  this  case  is,  whether  the  plaintiff  did 
confer  upon  his  brokers  such  an  apparent  title  to  or  power  of  dis- 
position  over  the  shares  in  question,  as  will  thus  estop  him  frx)m 
4U9serting  his  own  title  as  against  parties  who  took  bona  fide  through 
his  brokers. 

Simply  intrusting  the  possession  of  a  chattel  to  another  as  deposi 
tary,  pledgee  or  other  bailee,  or  even  under  a  conditional  executory 
4M)ntract  of  sale,  is  clearly  insufficient  to  preclude  the  real  owner 
from  reclaiming  his  property,  in  case  of  an  unauthorized  disposition 
of  it  by  the  person  so  intrusted.  Ballard  v.  Burgett,  40  N.  Y. 
•314.  '^The  mere  possession  of  chattels,  by  whatever  means  acquired, 
if  there  he  no  other  evidence  of  property  or  authority  to  sell  from  the 
irue  otener,  will  not  enable  the  possessor  to  give  a  good  title."  Pei 
Dekio,  J.,  in  CoviU  v.  HUlj  4  Den.  323. 

But  if  the  owner  intrusts  to  another,  not  merely  the  possession  of 
-<he  property,  but  also  written  evidence,  over  his  own  signature  of 
title  thereto,  and  of  an  unconditional  power  of  disposition  over  it, 
the  case  is  vastly  different.  There  can  be  no  occasion  for  the  delivery 
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of  such  documents,  unless  it  is  intended  that  they  shall  be  used, 
either  at  the  pleasure  of  the  depositary,  or  under  contingencies  to 
arise.  If  the  conditions  upon  which  this  apparent  right  of  control 
is  to  be  exercised  are  not  expressed. on  the  face  of  the  instrument, 
but  remain  in  confidence  between  the  owner  and  the  depositary,  the 
case  cannot  be  distinguished  in  principle  from  that  of  an  agezft  who 
receives  secret  instructions  qualifying  or  restricting  an  apparentiy 
absolujie  power. 

In  the  present  case,  the  plaintiff  delivered  to  and  left  with  his 
brokers  the  certificate  of  the  shares,  having  indorsed  thereon  the 
form  of  an  assignment,  expressed  to  be  made  *'  for  value  received,'' 
and  an  irrevocable  power  to  make  all  necessary  transfers.  The  name 
of  the  transferee  and  attorney  and  the  date  were  left  blank.  This 
document  was  signed  by  the  plaintiff,  and  its  effect  must  be  now 
considered. 

It  is  said  in  some  English  cases,  that  blank  assignments  of  shares 
in  corporations  are  irregular  and  inralid;  but  that  opinion  is 
expressed  in  oases  where  the  shares  could  only  be  transferred  by 
deed  under  seal,  duly  attested,  and  is  placed  upon  the  ground  that  a 
deed  cannot  be  executed  in  blank. 

Without  referring  to  the  American  doctrine  on  that  subject,  it  is 
sufficient  to  say  that  no  such  formality  was  requisite  in  tiiis  case. 
It  was  only  necessary  to  a  valid  transfer  as  between  the  parties,  that 
the  assignment  and  power  should  be  in  writing.  The  common  prac- 
tice of  passing  the  title  to  stock  by  delivery  of  the  certificate,  with 
blank  assignment  and  power,  has  been  repeatedly  shown  and  sane* 
tioned  in  cases  which  have  come  before  our  courts.  Such  was  estab- 
lished to  be  the  common  practice  in  the  city  of  New  York,  in  the 
case  of  I%e  New  York  and  New  Haven  Railroad  Company  v. 
Schuyler  J  34  N.  Y.  41,  and  the  rights  of  parties  claiming  under  such 
instruments  were  fully  recognized  in  that  case.  And  in  the  case  of 
Kortright  y.  The  Commercial  Bank  of  BuffalOy  20  Wend.  91,  and  %% 
id.  348,  the  same  usage  was  established  as  existing  in  New 
York  and  other  States,  and  it  was  expressly  held  that  even  in  the 
absence  of  such  usage,  a  blank  transfer  on  the  back  of  the  certificate, 
to  which  the  holder  has  affixed  his  name,  is  a  good  assignment ;  and 
that  a  party  to  whom  it  is  delivered  is  authorized  to  fill  it  up,  by 
writing  a  transfer  and  power  of  attorney  over  the  signature. 

It  has  also  been  settled  by  repeated  adjudications  that,  as  between 
the  parties,  the  delivery  of  the  certificate  with  assignment  and 
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power  indorsed,  passes  the  entire  title,  legal  and  equitable,  in  the 
shares,  notwithstanding  that  by  the  terms  of  the  charter  or  by-laws 
of  the  corporation,  the  stock  is  declared  to  be  transferable  only  on 
its  books ;  that  sach  provisions  are  intended  solely  for  the  protec- 
tion of  the  corporation,  and  can  be  waived  or  asserted  at  its  pleasure, 
and  that  no  effect  is  given  to  them  except  for  the  protection  of  the 
corporation ;  that  they  do  not  incapacitate  the  shareholder  from 
parting  with  his  interest,  and  that  his  assignment,  not  on  the  books, 
passes  the  entire  legal  title  to  the  stock,  subject  only  to  such  liens 
or  claims  as  the  corporation  may  have  upon  it,  and  excepting  the 
right  of  voting  at  elections,  etc.  Angell  &  Ames  on  Oorp.,  8th  ed., 
§  354 ;  Bank  of  Utiea  v.  SmalUy,  %  Cow.  770 ;  Gilbert  v.  Manchester 
Cb.,  11  Wend.  627 ;  Ckm.  Bank  of  Buffalo  v.  Eortrtght,  2»  id.  862 ; 
N.  r.  A  K  H.  R.  R.  Co.  v.  Sehuyler,  34  N.  Y-  80. 

In  the  case  of  Com.  Bank  v.  Kortright,  Ohanoellor  Walwobth 
in  a  dissenting  opinion,  strenuously  maintained,  in  conformity  with 
his  previous  decision  in  StMrins  v.  Pheenix  Ine.  Co.,  3  Paige,  856, 
that  by  a  transfer  not  on  the  books,  the  transferee  acquired  only  an 
equitable  right  to  or  Uen  on  the  shares;  and  that  having  l>ut  an 
equitable  right  or  lien,  he  took  subject  to  all  prior  equities  which 
existed  in  &vor  of  any  other  person  from  whom  such  assignment 
was  obtained.  22  Wend.  852,  858,  855.  But  his  yiew  was  overruled 
by  the  majority  of  the  court  The  action  was  at  law  in  assumpsit, 
brought  by  the  holder  of  the  certificate  and  power,  for  a  reftisal  to 
permit  him  to  make  a  transfer  on  the  books,  and  the  question  of 
his  legal  title  was  necessarily  involved  in  the  case.  The  judgment 
therein  must,  therefore,  be  regarded  as  a  direct  adjudication  that,  as 
between  the  parties,  the  legal  title  to  the  shares  will  pass  by  delivery 
of  the  certificate  and  power.    See  20  Wend.  362. 

This  was  re-asserted  in  this  oourt  in  the  New  Haven  Railroad 
Oaee,  84  N.  Y.  80,  notwithstanding  what  was  said  in  the  Mechanict^ 
Bank  Case,  18  id.  625. 

By  omitting  to  register  his  transfer,  the  holder  of  the  certificate 
and  power  fails  to  obtain  the  right  to  vote,  and  may  lose  his  stock 
by  a  fraudulent  transfer  on  the  books  of  the  company,  by  the  regis- 
tered holder,  to  a  bona  fide  purchaser.  34  N.  Y.  80.  But,  in  this 
respect,  he  is  in  a  condition  analogous  to  that  of  the  holder  of  an 
unrecorded  deed  of  land,  and  possesses  a  no  less  perfect  title  a? 
against  the  assignor  and  others.  And  he  would  have  an  action 
■gainst  the  corporation  for  allowing  such  a  transfer  in  violation  of 
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his  rights.  Id.  He  also  -takes  the  risk  of  the  collection  of  diri^ 
dends  by  his  assignor,  or  of  any  lien  the  corporation  may  have  on 
the  shares.    Bat  in  other  respects  his  title  is  complete. 

The  holder  of  such  a  oertificate  and  power  possesses  all  the 
external  indicia  of  title  to  the  stock,  and  an  apparently  unlimited 
power  of  disposition  over  it.  He  does  not  appear  to  have,  as  is  said 
in  some  of  the  authorities  cited,  concerning  the  assignee  of  a  chose 
in  action,  a  mere  equitable  interest,  which  is  said  to  be  notice  to  all 
persons  dealing  with  him  that  they  take  subject  to  all  equities,  latent 
or  otherwise,  of  third  parties ;  but,  apparently,  the  legal  title  and 
the  means  of  transferring  such  title  in  the  most  efTectual  manner. 

Such,  then,  being  the  nature  and  effect  of  the  documents  with 
which  the  plaintiff  intrusted  his  brokers,  what  position  does  he 
occupy  toward  persons  who,  in  reliance  upon  those  documents, 
have  in  good  faith  advanced  money  to  the  brokers  or  their  assigns 
on  a  pledge  of  the  shares?  When  he  asserts  his  title,  and  claims  as 
against  them  that  he  could  not  be  deprived  of  his  property  without 
bis  consent,  cannot  he  be  truly  answered  that  by  leaving  ihe  certifi- 
cate in  the  hands  of  his  brokers,  accompanied  by  an  instrument 
bearing  his  own  signature,  which  purported  to  be  executed  for  a 
oonsideration,  and  to  convey  the  title  away  from  him,  tad  to 
empower  the  bearer  of  it  irrevocably  to  dispose  of  the  stock,  he,  in 
fiict,  '^  substituted  his  trust  in  the  honesty  of  his  brokers  for  the  con- 
trol which  the  law  gave  him  over  his  own  property,''  and  that  the 
consequences  of  a  betrayal  of  that  trust  should  fall  upon  him  who 
reposed  it,  rather  than  upon  innocent  strangers  from  whom  the 
brokers  were  thereby  enabled  to  obtain  their  money  ? 

These  principles,  in  substance,  were  applied  in  the  case  of  Eoriright 
V.  The  Commercial  Bank.  But  it  is  sought  to  distinguish  that  case 
from  this,  and  it  is  argued  that  there  the  certificate  was  intrusted 
to  an  agent,  with  authority  from  his  principal  to  borrow  money 
upon  it  for  the  benefit  of  his  principal,  and  that  he  simply  exoeeded 
his  authority  by  borrowing  more  than  he  was  authorized  to  borrow, 
and  absconding  with  the  excess. 

The  facts  were  that  the  oertificate  indorsed  by  Barker,  the  owner 
of  the  shares,  was  sent  by  him,  together  with  his  note  for  $10,000,  to 
Bartow,  the  cashier  of  a  bank  in  Albany,  to  obtain  a  loan  of  $10,000. 
Bartow,  through  an  agent  in  New  York,  negotiated  a  loan  theirs 
npon  the  certificate  for  $25,000  and  absconded.  Barker  admitted 
having  received  the  $10,000. 
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Whether  the  llOyOOO  were  to  be^  or  were  borrowed  bj  Bartow  for 
Barker,  or  advanced  by  Bartow  or  his  bank,  does  not  clearly  appear ; 
and  the  opinions  delivered  in  the  case  diflfer  npon  the  point  whether 
Bartow  received  the  certificate  as  agent  or  pledgee.  But,  assuming 
that  he  received  it  as  agent,  the  ground  which  lies  at  the  founda- 
tion of  the  decision  is,  that  the  possession  of  the  certificate  and 
blank  power  gave  him  an  apparent  right  of  control  over  the  stock ; 
that  if  the  holder  of  the  certificate  and  power  was  exhibited  to  the 
money-dealing  public  as  having  the  competent  right  of  pledge,  dis- 
posal and  transfer  vested  in  him,  by  means  of  all  the  usual  and  well- 
known  evidences  of  such  right,  the  private  understanding  of  Barker 
and  Bartow  could  not  aflfect  the  rights  of  those  who,  if  misled,  were 
misled  by  Barker's  own  acts. 

It  is  true  that  Senator  Verplanck,  in  his  prevailing  opinion, 
cites  authorities  on  the  subject  of  a  deviation  by  an  agent  from 
secret  instructions,  and  trea1»  the  case  as  belonging  to  that  class ; 
but  he  also  rests  upon  the  more  general  principles  above  stated,  and 
cites  the  well  known  case  of  Pickering  v.  Busk,  15  East,  88,  where 
the  owner  had  allowed  a  broker  to  be  invested  with  the  indicia  of  a 
legal  title  to  goods  by  a  transfer  of  them  into  his  own  name  on  the 
wharfinger's  books. 

The  principles  of  agency  are,  however,  applicable  to  this  case.  In 
disposing  of  a  pledge  the  pledgee  acts  under  a  power  from  the 
pledgor.  The  distinction  between  a  lien  and  a  pledge  is  said  to  be 
that  a  mere  lien  cannot  be  enforced  by  sale  by  the  act  of  the  party, 
but  that  a  pledge  is  a  lien  with  a  power  of  sale  superadded.  Story  on 
Bailments,  7th  ed.,  §  311,  note  2 ;  Walter  v.  Smithy  5  B.  &  Aid.  439. 
The  pledgee,  in  selling,  is  bound  to  protect  the  interests  of  the 
pledgor,  and  as  to  the  surplus  represents  the  pledgor  exclusively. 
Now,  for  what  purpose  was  the  apparent  ownership  and  power  of 
disposition  of  this  stock  vested  in  the  brokers  ?  Surely  for  the  pur- 
pose of  enabling  them  effectually  and  summarily  to  execute  this 
power  under  certain  conditions.  If  the  power  was  absolute  on  its 
fiice,  or  if  the  whole  legal  title  was  by  the  instrument  apparently 
vested  in  the  pledgee,  and  the  condition  was  secret,  wherein  does 
the  case  differ  in  principle  from  one  of  ordinary  agency. 

I  am  at  a  loss  to  conceive  on  what  principle  it  can  be  claimed  that 
an  apparently  naked  authority  is  more  effectual  to  bind  the  party 
giving  it  than  an  apparent  ownership  as  well  as  authority. 

In  the  case  of  Jarvis  v.  Rogers^  13  Mass.  105,  the  shares  were 
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transferable  by  indorsement  of  the  certificates.  The  shareholder 
indorsed  his  certificates  and  pledged  them  for  a  debt  The  debtor's 
friend,  by  his  authority,  and  with  his  fands,  paid  the  debt  and  took 
up  the  certificates,  and  the  debtor  allowed  them  to  remain  thua 
indorsed,  in  his  hands,  but  not  for  any  specific  purpose.  Thi» 
friend  afterward  pledged  them  for  his  own  debt,  to  a  party  who 
advanced  thereon  in  good  faith.  It  was  decided  that  the  latter 
could  hold  them  against  the  true  owner. 

The  court,  after  distinguishing  the  case  from  one  of  mere 
bailment^  says,  that  after  the  plaintiff  had  put  his  name  on  the  back 
of  the  certificates,  and  allowed  them  to  go  into  the  market  with 
that  transferable  quality  about  them,  it  did  not  lie  in  the  mouth  of 
him  who  offered  them  to  the  world  in  that  shape,  to  deny  the  effect 
of  his  own  words  and  actions. 

This  decision  was  adhered  to  and  repeated  in  Jarvis  y.  BogerSy 
15  Mass.  889,  and  recognizes  substantially  the  same  doctrine  aa 
Kartrighi  t.  The  Oom*l  Bank,  omitting  the  element  of  excess  by  aa 
agent  of  authority  actually  given,  which  is  supposed  to  have  gov- 
erned that  case. 

HUman  t.  Lobaehf  1  Duer,  86^  it  a  case  precisely  in  point,  and  I 
see  no  ground  upon  which  the  conclusions  of  the  learned  court  in 
that  case  can  be  suocessfblly  assaUed.  The  case  of  McOready  v. 
Bumaey,  6  Duer,  57^  which  is  cited  as  overruling  HUman  v.  Lobach^ 
has  no  such  effect.  The  question  in  6  Duer  was  between  the 
assignee  of  the  shares  and  the  corporationf  and  it  was  held  that  the  lien 
of  the  corporation  on  the  stock  for  unpaid  subscription  was  protected 
where  the  transfer  was  not  made  on  the  books,  a  position  fully 
recognised  in  this  opinion,  and  in  the  cases  I  have  cited.  Moreover,, 
in  i^e  case  in  6  Duer  the  general  act  under  which  the  corporation 
was  formed  provided  that  transferees  of  shares  should  take  subject 
to  the  liabilities  of  prior  shareholders. 

In  the  cases  ot  Ex  parte  Sufan,  7  0.  B.  (N.  S.)  400;  Swan  v.  I%& 
North  British  Auetrakuian  Oo.,  7  HurL  &  Norm.  608,  and  Same  v. 
Same,  2  HurL  &  Oolt  175,  some  of  these  questions  received  a 
most  elaborate  discussion,  and  there  was  a  strong  array  of  judicial 
opinions  sustaining  the  validity  of  transfers  of  stock,  unauthor- 
ized in  point  of  iact,  on  the  ground  that  by  mere  negligence,  and 
unintentionally,  the  true  owner  had  enabled  another  to  deliver  an 
apparently  valid  title  to  the  stock,  and  thus  deceive  third  parties. 

In  that  case,  the  plaintiff  had  trusted  to  a  broker  ten  deeds  of 
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transfer,  executed  in  blank,  for  the  purpose  of  transferring  certain 
shares.  The  broker  used  only  eight  of  them  for  the  purpose  in- 
tended, and  feloniously  filled  up  and  used  the  others  as  transfers  of 
oiher  shares  belonging  to  the  same  party,  forged  the  name  of  a  sab- 
scribing;:  witness,  and  stole  the  certificates  of  the  shares  from  the 
plaintifTs  box,  of  which  the  plaintiff  kept  the  key.  He  then  sold 
the  shares  to  bona  fide  purchasers.    He  was  convicted  of  the  larceny. 

In  a  contest  by  the  owner  to  get  back  the  shares,  the  common 
bench  was,  after  two  arguments,  equally  divided  upon  the  question 
whether  the  owner  was  not  estopped  from  reclaiming  the  shares,  by 
reason  of  his  negligence  in  intrusting  the  bank  transfers  to  the 
broker,  though  they  were  intended  for  other  shares.  The  case  was 
taken  to  the  court  of  exchequer,  and  that  court  was  equally  divided 
upon  the  same  question.  It  was  then  taken  to  the  exchequer 
•chamber,  where  it  was  finally  disposed  of,  principally  upon  the 
^ground  that  to  estop  the  owner  his  negligence  must  be  the 
proximate  cause  of  the  deceit.  That  here  it  was  too  remote,  as  the. 
blank  deeds  of  transfer  were  intended  for  other  shares,  and  the 
broker  had  to  commit  forgery  to  make  them  available,  and  a  separ- 
ate felony  to  obtain  possession  of  the  certificates. 

In  the  case  at  bar  none  of  these  difficulties  exist.  The  assign- 
ment and  power  were  intended  for  these  identical  shares ;  they,  as 
well  as  the  certificate,  were  voluntarily  intrusted  by  the  plaintiff  to 
the  brokers,  and  the  latter  were  thus  invested  with  the  apparent 
ownership  and  right  of  disposal,  not  merely  by  the  negligence  of  the 
true  owner  but  by  his  voluntary  act,  and  for  the  very  purpose  of 
attesting  to  the  world  their  title  and  power,  in  case  the  contingency 
should  arise  in  which,  according  to  the  understanding  between 
them  and  the  plaintiff  they  would  be  justified  in  resorting  to  the 
Btock  for  their  own  indemnity. 

Two  cases  have  been  cited  on  the  part  of  the  respondent  which 
require  notice,  viz. :  OovM  v.  The  Tradesman's  Bank,  1  Paige,  131 ; 
and  Bush,  administrahr,  v.  Lathrop,  22  N.  Y.  535. 

In  OoveU  v.  The  Tradesman's  Bank,  the  complainant,  being  the 
owner  of  a  sealed  note  for  $2,425,  payable  to  himself  indorsed  it 
and  pledged  it  to  M.  for  a  loan  of  tl,000.  M.  indorsed  it  and 
pledged  it  to  the  bank,  defendant,  as  security  for  an  antecedent 
debt  of  tl,000  and  a  fresh  advance  of  $1,425.  The  complainant's 
debt  to  M.  having  been  paid,  he  filed  his  bill  against  the  btok  and  M. 
to  obtain  a  surrender  of  the  note. 
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The  chancellor  disposed  of  the  case  on  the  gronnd  that  the  sealed 
note,  being  a  mere  chose  in  action,  was  not  assignable  in  law. 
That  the  assignee  of  a  chose  in  action,  which  mnst  be  sned  in  the 
name  of  the  assignor,  obtains  only  an  equitable  interest,  the  legal 
title  remaining  in  the  assignor;  and  that  the  interest  of  such 
assignee,  being  only  equitable,  was  not  protected  against  the  prior 
equity  and  legal  right  of  the  original  owner.  Thus  applying  to  the 
assignee  of  a  chose  in  action  the  doctrine  which  he  afterward,  in 
the  case  of  Kortright  v.  The  Oommercial  Bank,  unsuccessfully 
sought  to  apply  to  the  transferree,  by  assignment  and  power,  of 
shares  of  stock  in  a  corporation. 

He  refers  to  the  decision  of  Chancellor  Kbkt,  in  Murray  y» 
LyVmniy  2  Johns.  Gh.  443,  to  the  effect  that  the  assignee  of  a 
ohose  in  action  takes  subject  only  to  the  equities  of  the  debtor,  and 
not  subject  to  latent  equities  of  a  third  person  against  the  assignor, 
and  points  out  that  the  case  of  Red/^rn  v.  Ferrier,  1  Dew's  Par, 
.50,  cited  by  Chancellor  Kent,  was  decided,  not  on  the  ground 
that  the  assignee  of  a  chose  in  action  was  protected  against  a  latent 
equity  in  a  third  person,  but  that  a  share  in  a  joint-stock  company 
was  not  a  chose  in  action ;  that  the  assignee  had,  according  to  the 
law  of  Scotland,  the  legal  title  to  the  shares,  and  that  the  equities 
of  the  parties  being  equal,  the  court  would  not  divest  him  of  hit 
legal  right 

In  Bushf  administrator^  y.  Laihrqpy  22  N.  T.  535,  the  plaintiff'f 
intestate,  being  the  assignee  of  a  bond  and  mortgage  for  $1,400^ 
pledged  them  to  Preston  to  secure  $268.20,  and  delivered  them  to 
the  pledgee  with  a  note  for  the  amount,  and  an  assignment  of  the 
bond  and  mortgage,  absolute  on  its  face,  but  expressing  a  consider- 
ation of  only  $268.20,  the  mortgage  being  good  for  it«  full  amount. 
Preston  gave  back  a  re-ceipt,  agreeing  to  redeem  the  bond  and 
mortgage  on  payment  of  the  note. 

Preston  afterward  assigned  the  bond  and  mortgage  to  Smith  & 
Norton,  who  in  turn  assigned  to  the  defendant  for  $1,488,  advanced 
by  him  in  good  faith.  The  plaintiff  brought  his  action  to  obtain  a 
re-transfer  of  the  bond  and  mortgage  on  payment  of  the  $268.20, 
with  interest.  Denio,  J.,  in  delivering  the  opinion  of  the  court, 
reviews  the  decision  of  Chancellor  Kekt  in  Murray  v.  LyJbur% 
and  other  cases,  on  the  subject  of  latent  equities,  disapproving  of 
ihe  doctrine  of  Chancellor  Kent,  and  coming  to  the  oondnsioii 
that  an  assignment  of  a  chose  in  action  takes  but  an  equitable 
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interasty  notwithstanding  the  provisiona  of  the  Code  which  author* 
ize  him  to  sne  in  his  own  name.  That  all  the  assignees  of  the  bond 
and  mortgage  in  question,  subsequent  to  the  original  obligee,  must 
be  regarded  as  holding  merely  equitable  interests,  and  that,  as 
between  parties  so  ciroumstanoed,  priority  of  time  confers  a  prefer- 
able  right  (22  N.  Y.  547,  548) ;  following,  substantially,  the  opinion 
of  Chancellor  Walworth  in  CaveU  ▼.  The  Tradesman's  Bank, 
which  he  cites. 

He  concedes  that  this  doctrine  forms  a  serious  impediment  to  his 
negotiation  of  choses  in  action,  and  alludes  to  the  difference  of 
opinion  which  may  exist  as  to  the  policy  of  encouraging  their  nego* 
tiation,  and  to  the  period  when  it  was  thought  so  impolitic  that 
courts  of  law  would  not  recognize  the  rights  of  assignees.  But  in 
no  part  of  his  learned  and  exhaustive  opinion  does  he  seek  to  apply 
its  doctrine  to  shares  in  corporations  or  other  personal  property,  the 
legal  title  to  which  is  capable  of  being  transferred  by  assignmenti 
and  the  free  transmission  of  which,  from  hand  to  hand,  is  essential 
to  the  prosperity  of  a  commercial  people. 

The  question  of  estoppel  does  not  seem  to  have  been  considered 
in  that  case;  and,  perhaps,  it  would  have  been  inappropriate,  inas* 
much  as  the  assignment  upon  which  the  estoppel  could  haye  been 
predicated,  if  ^t  all,  expressed  a  consideration  of  only  $268.20  for  m 
good  mortgage  of  tl,400;  a  circumstance  calculated  to  excite 
inquiry.  But  it  is  sufficient  for  all  present  purposes  to  say  that  the 
reasoning  upon  which  the  decision  in  that  case  is  founded  is  totally 
inapplicable  to  this. 

I  have  reyiewed  the  authorities  at  much  more  length  than  usual^ 
by  reason  of  the  difference  of  opinion  expressed  in  the  late  court  of 
appeals  in  this  case,  and  for  the  purpose  of  meeting  the  positions 
so  ably  maintained  in  the  opinion  in  favor  of  the  respondent^ 
delivered  in  the  court  below  and  in  the  late  court  on  the  former 
hearing. 

My  conduAon  is,  that  the  Tenth  National  Bank  must,  on  the 
facts  found,  be  deemed  to  have  advanced  bona  fide  on  the  credit  of 
the  shares,  and  of  the  assignment  and  power  executed  by  the  plain- 
tiff, and  is  entitled  to  hold  the  stock  for  the  fhll  amount  so  advanced 
and  remaining  unpaid  after  exhausting  the  other  securities  received 
for  the  same  advance. 

The  points  relative  to  the  stamp  and  subscribing  witness  wert 
fully  answered  in  the  opinion^  delivered  on  the  first  argument,  and 
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do  not  appear  to  have  been  the  Bnbject  of  dissent.    I  do  not  deem  it 
neoessary  again  to  discuss  them  here« 

The  judgment  of  the  general  term,  and  that  entered  on  the 
report  of  the  referee,  should  be  modified  so  as  to  allow  the  plaintiff 
to  redeem,  on  payment  of  the  balance  dne>  to  the  Tenth  National 
Bank,  on  its  advance  of  June  10,  1868,  and  the  costs  of  the 
actibn. 

Judgment  modified. 


BiTTnBWOBTH  Y.  Orawfobd,  appellant 

(ISN.T.SISl) 

■ 

Stt$mMfiU — drainage, 

Tke  rale  of  law  which  createfl  an  easement  on  the  sevennoe  of  two  tenemente 
or  heritagee,  hj  the  sale  of  one  of  them,  is  confined  to  cues  when  an  oppo- 
rent  sign  of  seiritade  exists*  on  the  part  of  one  of  them  in  favor  of  the  other. 

The  owner  of  two  adjoining  lots  of  land,  Noa.  88  and  86,  dug  a  Tault,  extending 
partly  into  each  lot  from  which  he  oonstrncted  a  drain  through  lot  No.  85  to 
the  street  sewer.  He  conveyed  lot  No.  80  to  defendant  by  deed  containing  a 
covenant  against  incumbrances,  and  afterward  oonyeyed  lot  No.  83  to  plain- 
tiff. Defendant  purchased  without  knowledge  of  the  drain ;  nor  was  there 
any  apparent  mark  or  sign  of  its  existence.  Hdd,  that  defendant's  lot  was 
not  servient ;  and  that  he  had  a  right  to  close  up  the  drain. 

Action  to  enforce  an  easement.  It  appears  from  the  report  of 
the  referee,  to  whom  the  cause  was  referred,  that  Henry  Yulkening 
in  1869,  being  the  owner  of  two  adjoining  houses  and  lots  in  New 
York  city,  known  as  Nos.  83  and  85,  West  Forty-sixth  street,  built 
a  vault  half  in  the  lot  of  each,  extended  the  division  fence  over  the 
center  of  the  vault,  erected  an  outhouse  for  each  dwelling,  on  either 
side  of  the  fence,  over  the  vault,  and  put  a  drain  firom  the  vault 
through  lot  No.  85.  On  the  11th  of  December,  1865,  defendant 
purchased  No.  85,  receiving  a  full  covenant  deed  without  reservation. 
Plaintiff  purchased  No.  83  on  the  26th  of  January,  1866.  In  the 
summer  of  1866,  defendant  made  some  alterations  in  his  premises, 
and  cut  off  the  connection  between  that  portion  of  the  vault  on  the 
plaintiff's  lot  and  the  drain  running  through  his  lot  (No.  85).    At 
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the  trial  defendant  offered  to  prove  that,  when  he  purchased^  there 
was  nothing  in  the  appearance  of  the  premises  to  indicate  that  the 
priTj  of  lot  No.  88  was  drained  through  his  lot,  and  that  he  had 
no  notice  of  that  &ot.  This  was  refused  and  defendant  excepted. 
The  referee  found  in  &yor  of  plaintiff,  and  judgment  was  entered 
on  the  report,  restraining  the  defendant  from  continuing  the 
obstruction,  and  directing  him  to  restore  the  drain  to  its  former 
condition. 

The  general  term  aflSrmed  the  judgment,  and  defendant  appealed 
iothis  court 

J\r.  Smithf  for  appellant. 

H.  B,  8Mm,  for  respondent 

Bapallo,  J.  We  have  come  to  the  conclusion  that  the  drain  in 
controversy  did  not  constitute  an  apparent  servitude  or  easement, 
«nd  that,  consequently,  the  case  does  not  present  the  question  so 
fully  aigued  before  us,  whether  when  a  dominant  and  servient  ten- 
ement are  owned  by  the  same  person,  and  he  makes  a  conveyance  of 
the  servient  tenement  first,  with  covenants  of  warranty,  and  against 
incumbrances,  and  without  the  express  reservation  of  any  ease- 
ment, such  conveyance  will  preclude  him  or  his  assigns  from  after- 
ward asserting  in  favor  of  the  dominant  tenement,  which  he  retains, 
the  benefit  of  the  easement  in  the  premises  so  conveyed.  We,  there- 
fore, refrain  from  expressing  an  opinion  upon  that  point 

All  the  authorities  cited  on  the  argument,  by  the  learned  coun- 
sel for  the  respective  parties,  concur  in  holding  that  the  rule  of 
law  which  creates  an  easement  on  the  severance  of  two  tenements 
or  heritages,  by  the  sale  of  one  of  them,  is  confined  to  cases  where 
4m  apparent  sign  of  servitude  exists  on  the  part  of  one  of  them  in 
favor  of  the  other ;  or  as  expressed  in  some  of  the  authorities  where 
ihe  marks  of  the  burden  are  open  and  visible. 

Unless,  therefore,  the  servitude  be  open  and  visible,  or  at  least 
unless  there  be  some  apparent  mark  or  sign  which  would  indicate 
its  existence  to  one  reasonably  familiar  with  the  subject,  on  an  inspec- 
tion of  the  premises,  the  rule  has  no  application. 

There  was  nothing  in  the  situation  or  appearance  of  the  premises 
to  indicate  that  there  was  any  drain  from  the  privies  in  question. 
Drains  are  not  a  necessary  accompaniment  of  privies  constructed  as 

Vol.  VII.  — ^f) 
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these  were.  In  cities,  municipal  regulations  provide  for  their  being 
cleansed  by  licensed  public  scavengers,  and  this  practice  is  frequently 
brought  to  the  notice  of  the  inhabitants  in  a  very  obvious  manner. 
No  evidence  was  introduced  to  show  that  drains  from  them  were 
usual  in  the  locality  in  question.  But  had  such  evidence  been  given, 
it  does  not  appear  that  there  was  any  thing  to  indicate  that  the 
privy  of  the  neighboring  house  was  drained  through  the  lot  sold 
to  the  defendant 

In  the  case  of  Py$r  v.  (hrteTf  1  HurL  &  Norm.  916,  which  waa 
much  relied  upon  on  the  argument,  and  in  the  opinion  of  the 
learned  court  below,  the  dominant  and  servient  tenement  had  origin- 
ally been  one  house.  This  house  had  been  divided  into  two  parts. 
The  drainage  was  of  the  water  which  fell  upon  the  roof,  and  it  may 
well  be  that  the  situation  and  arrangement  of  the  building  were 
such  as  to  indicate  that  some  drain  necessarily  existed  as  an  appur- 
tenant to  the  house,  and  that  upon  the  division  of  the  house  into 
nvo  parts,  that  drain  became  common,  and  afforded  drainage  for 
both  of  the  parts  through  one  of  them. 

Such  seems  to  have  been  the  fact ;  for  the  court  says,  in  render- 
ing judgment,  that  ''the  defendant  must  have  known,  or  ought  to 
nave  known,  that  some  drainage  existed,  and  if  he  had  inquired, 
would  have  known  of  this  drain.'' 

That  decision  recognizes  the  necessity  of  establishing  that  the 
servitude  is  apparent,  or  that  there  is  an  apparent  mark  or  sign  of 
it,  and  seems  to  be  based  on  the  fact  that  the  situation  and  con- 
struction of  the  premises  afforded  such  a  sign. 

In  Washburn  on  Easements,  2d  ed.,  p;  68,  the  learned  author,  after 
reviewing  the  cases  on  this  subject,  states  that  he  considers  the  doc- 
trine of  Pyer  v.  Carter  confined  to  cases  where  a  drain  is  necessary 
to  both  houses,  and  the  owner  makes  a  common  drain  for  both  ;  and 
this  arrangement  is  apparent  and  obvious  to  an  observer. 

If  Pyer  v.  Carter  goes  further  than  that,  or,  at  all  events,  if  it 
applies  to  cases  where  there  is  no  apparent  mark  or  sign  of  the 
drain,  it  is  not  in  accordance  with  the  current  of  authorities. 

The  bearing  of  that  case  upon  the  question,  whether  the  alleged 
easement  was  one  of  necessity,  upon  the  point  as  to  the  order  in 
which  the  tenements  were  sold,  and  upon  the  other  question's, 
which  were  argued  before  us  with  so  much  learning  and  ability, 
need  not  be  now  considered,  as  we  do  not  propose  at  this  time  te 
decide  those  questions ;  and  for  the  same  reason  we  forbear  review- 
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mg  the  niimerons  other  authorities  to  which  we  have  been  referred, 
iMUsmg  our  dedaion  upon  the  single  gronnd,  that  the  servitude 
claimed  was  not  apparent. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with 
coats  to  abide  the  event 

Judgment  accordingly. 


AoMB  r.  Wesioott  et  alf  appellants. 

(4SN.T.  SBL) 

M§H§tig9r  mnd  mofigaff9$^r€dtai  in  deedp  takm  nai  eondnuUm  n$$te$  ^ 

priorii0n. 

J%B  reeltal  in  a  deed  stated.  In  efibck»  that  it  wm  made  in  ponmaaoe  of  a  eon- 
tMSt  of  sale  entered  into  bj  the  grantor  and  A.,  of  whom  the  grantee  was 
the  assignee,  and  as  such  entitled  to  a  fulfillment  of  the  oontraet  The 
grantee  subsequently  mortgaged  the  premises  so  conveyed,  to  W.  ffMt 
that  the  recital  was  not  constnietive  notice  to  W.  of  any  equities  in  favor  of 
A.,  and  that  it  did  not  impose  upon  him  the  duty  of  examining  the  oontraet 
of  sale  or  the  assignment. 

Action  by  Ezra  W.  Acer  against  Daniel  P.  Westcott,  impleaded 
with  others.  It  appears  that  prior  to  June  8, 1867,  Mrs.  Charlotte 
H.  Brown,  of  Bochester,  entered  into  an  agreement  with  plaintiff 
for  the  sale  of  certain  premises  which  she  owned.  Plaintiff  tiien 
entered  into  negotiations  with  George  O.  Curtis,  whom  he  made  his 
assignee  of  the  contract  of  sale;  the  assignment  provided  that 
Onrtis  shonld  ezecnte  to  him  a  mortgage  for  $3,380.20  upon  the 
premises  when  conveyed.  On  the  3d  day  of  Jane,  1867,  Mrs. 
Brown  conveyed  the  premises  to  Curtis  by  deed  containing  the  usual 
covenants  of  warranty,  and  the  following  recital :  **  This  convey* 
anoe  is  made  in  pursuance  of  a  contract  of  sale  of  siud  premises 
made  and  entered  into  by  the  party  of  the  first  part,  for  a  convey* 
ance  thereof  to  one  Ezra  W.  Acer,  of  whom  the  said  party  of  the 
second  part  has  become  the  assignee  or  purchaser;  and  as  such 
entitled  to  a  fulfillment  thereof,  by  virtue  of  this  conveyance ;  said 
contract  being  dated  January  29, 1864.''  The  deed  was  delivered 
June  5f  1867,  and  placed  on  record ;  and  on  the  same  day  Curtis 
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ezeonted  to  defendant  Westoott  a  mortgage  upon  the  premiaef  for 
t6»000.  Only  questions  of  law  arise  in  the  case,  the  principal 
question  being  as  to  the  effect  of  the  recital  in  the  deed  uponWest- 
cotf 8  rights.  Plaintiff  claimedi  and  the  referee  found  that  the 
recital  was  constructive  notice  of  his  equities,  and  that  he  should 
hare  a  lien  on  the  premises  for  $3,280.20,  prior  to  Westcott^s  mort- 
gage. Judgment  on  the  report  was  affirmed  at  general  term. 
Reported  in  1  Lans.  193.    Defendants  appealed  to  this  court 

O.  F.  Danforthy  for  appellants. 
TT.  F.  OogsmUy  for  respondent. 

« 

Peokham,  J.  There  is  but  one  question  in  this  case.  Was  the 
recital  in  the  deed  from  William  Brown  to  Ourtis,  notice  to  the 
defendant  of  the  equitable  rights  of  the  plaintiff  in  the  premises 
conveyed  ?  If  it  were,  then  the  defendant  was  not  in  law,  and  could 
not  be,  a  bona  fide  purchaser.  If  it  were  not,  he  could  be  and  was  a 
bona  fide  purchaser  to  the  extent  of  the  money  advanced  to  Ourtis 
in  the  mortgage.  There  was  some  evidence  in  the  case  as  to  other 
notice  to  defendant  of  plaintiff's  rights.  But  the  referee  directly 
negatives  every  other  notice,  and  distinctly  finds  the  defendant  free 
from  all  fraud,  and  that  he  had  not  ''any  notice  of  the  plaintiff's 
rights,  except  such  as  he  may  b^  charged  with  by  the  recital "  in 
the  deed. 

The  recital  is  as  follows :  ''  This  conveyance  is  made  in  pursuance 
of  a  contract  of  sale  of  said  premises,  made  and  entered  into  by  the 
party  of  the  first  part  for  the  conveyance  thereof  to  one  Ezra  W. 
Acer,  of  whom  the  said  party  of  the  second  part  has  become  the 
assignee  or  purchaser,  and  as  such  entitled  to  a  fulfillment  thereof, 
by  virtue  of  this  conveyance,  said  contract  being  dated  January 
29, 1864.*' 

It  is  insisted  that  this  was  constructive  notice  to  the  defendant 
of  the  plaintiff's  equities  in  the  property ;  that,  having  this  notice, 
he  was  bound  to  have  examined  that  contract  and  its  assignment 
to  the  defendant,  and  thus  he  would  have  ascertained  the  eqaitiei 
of  the  plaintiff.  Constructive  notice  may  be  said  to  be  a  knowledge 
by  the  purchaser  of  some  facts  which  should  put  him  upon  inqniry, 
and  require  him  to  examine  other  matters  that  would  generally 
unfold  the  true  title. 

If  he  omit  to  make  the  examination  in  a  proper  case,  he  is  con- 
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clunyelj  charged  i9%th  negligence^  and  with  notice  of  the  defect  in 
the  title.  1  Story's  Eq.  399,  and  cases  cited.  But  if  he  exercised 
due  diligence  and  fail  to  discoTer  the  defect,  the  presumption  of 
negligence  is  rebutted,  and  he  is  regarded  as  a  iona  fide  purchaser. 
WiUiamsan  y.  Broton,  15  N.  Y.  354,  It  may  well  be  that  the 
defendant  in  this  case  used  such  diligence.  .  I  do  not  propose  to  dis- 
cuss it.  The  case  was  not  disposed  of  upon  that  ground.  The 
findings  make  these  parties  equally  innocent.  Upon  whom,  then, 
does  the  law  cast  the  loss  ? 

The  referee  imposes  it  upon  the  defendant,  upon  the  ground 
chiefly,  that  though  the  recital  was  good  evidence  as  against  Mrs. 
Brown,  the  vendor,  it  was  none  as  against  Acer;  and,  hence,  as  the 
defendant  is  presumed  to  know  the  law,  he  should  not  and  could 
not  rely  upon  it  as  to  him.  The  referee  was  right  as  to  the  law 
that  the  recital  would  not  legally  bind  Acer,  as  he  claimed  prior  to 
the  deed.  Penrose  v.  Griffith,  4  Binn.  231.  But  that  is  not  the 
precise  principle  upon  which  this  doctrine  of  constructive  notice, 
rests.  The  referee  made  it  a  question  of  evidence,  rather  than  of 
notice.  The  whole  basis  of  the  rule  is  negligence  in  the  purchaser, 
ft  is  a  question  of  good  faith  in  him,  not  of  strict  legal  right. 

Has  the  purchaser  been  guilty  of  such  negligence,  in  not  steing 
this  contract,  as  would  justly  cast  an  imputation  of  fraud  upon  him 
by  the  omission  ?  Was  this  omission  what  the  law  terms  **  erassa 
nejfligeniia  f  "  These  are  the  proper  points  of  inquiry  in  a  case  like 
this.  Moore  v.  Boddan,  2  Cases  in  C.  of  S.  501 ;  Jozies  v.  Smith,  1 
Hare,  43;  S.  G.  on  appeal  before  Lord  Chancellor  Lykdhukst, 
1  Phillips,  244 ;  Ware  v.  EgmorU,  31  Eng.  L.  &  Eq.  89,  97.  In  the 
last  case  Lord  Chancellor  Cbamworth  observed :  ^^  The  question, 
where  it  is  sought  to  affect  a  purchaser  with  constructive  notice,  is 
not  whether  he  had  the  means  of  obtaining,  and  might,  by  peculiar 
caution,  have  obtained  the  knowledge  in  question,  but  whether  the 
not  obtaining  of  it  was  an  act  of  gross  or  culpable  negligence."  See 
also  Hierr^  v.  Mill,  13  Vesey,  120.  In  the  case  at  bar,  when  the 
deed  was  given,  the  contract  is  legally  supposed  to  be  executed  —  is 
fulfiUed.  The  contract  is  not  recorded ;  and  in  searching  the  title 
— *the  legal  title  —  it  is  not  a  paper  necessarily  to  be  found  or  refeired 
to.  It  would  be  fair  to  infer,  ordinarily,  that  a  grantor  who  had 
given  such  a  contract,  and  then  executes  a  deed  to  an  assignee 
thereof,  having  himself  a  direct  interest  to  know  who  the  assignee 
^as,  and  whether  there  was  one,  had  fulfilled  the  requirements  of 
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the  contract^  and  executed  the  deed  to  the  legal  assignee,  where  all 
parties  haye  power  to  act.  To  hold  such  a  recital  oonstructiTe 
notice,  wonld  be  extending  the  doctrine,  already  carried  quite  far 
enough,  as  the  three  last  cases  cited  declare.  The  lord  chancellor 
in  the  last  case  adds:  '^I  must  not  part  with  this  case  without 
expressing  my  entire  concurrence  in  what  has,  on  many  occasions 
of  late  years,  fallen  from  judges  of  great  eminence  on  the  subject 
of  constructiye  notice,  that  it  is  highly  inexpedient  for  courts  of 
equity  to  extend  the  doctrine." 

If  the  recital  had  been  such  as  to  bind  Acer  also,  of  course  no 
legal  question  could  arise  of  this  character. 

The  doctrine  laid  down  in  the  books,  that  all  deeds  referred  to, 
upon  which  the  title  is  based,  must  be  examined  as  to  any  £M)t8  they 
may  contain  at  the  purchaser's  peril,  does  not  reach  this  case. 

If  the  title  on  the  recital  of  the  assignment  appears  to  have  come 
through  an  executor  or  administrator,  or  a  guardian  without  power 
of  himself  to  convey,  it  is  the  duty  of  the  purchaser  to  adc  for 
evidence  that  it  has  been  legally  done.  Lord  Chancellor  Cbahwobth, 
in  Ware  v.  Egmowtf  supra^  at  page  96,  says :  '^  If  indeed  the  title  had 
depended  on  their  being  guardians,  it  would  have  been  the  duty  of 
the  purchaser  to  ask  for  evidence  on  the  subject.  See  Briggs  t* 
Davis,  20  N.  Y.  15;  21  id.  674;  Swarthout  v.  Ourtia,  4  N-  Y 
415- 

Neesome  v.  Cflarksan,  2  Hare,  163.  In  this  case  the  recital  showed 
the  defect  of  title ;  so  in  Brush  v.  Ware,  15  Peters,  98 ;  Buehart 
V.  Bui^eTy  2  Binn.  455 ;  Scott  v.  Evans,  1  McLean,  486 ;  Moors  v. 
Hunter,  6  111.  317.  When  the  assignment,  as  shown  by  the  recital, 
appears  to  have  been  made  by  the  proper  person,  the  purchaser 
is  not  compelled  to  look  for  any  latent  defect  or  latent  equity.  See 
last  case.  In  Reeder  v.  Barr,  4  Ohio,  458,  the  court  recognizes  this 
rule,  and  see  the  cases  in  the  note.  In  Bell  v.  Duncan,  11  Ohio, 
192,  it  is  held  that  when  the  recital  of  an  assignment  is  by  persons 
competent  to  convey,  there  is  no  presumptive  notice  of  latent  defects 
in  the  assignment — no  notice  to  look  for  latent  equities ;  otherwise 
if  the  recital  be  of  persons  not  competent  to  convey  title.  Coppin 
V.  Fernyhotigh,  2  Br.  Gh.  Ga.  291,  is  not  an  exception.  There  it 
appears,  page  295,  by  the  argument  of  the  counsel  (the  case  is  not 
stated  fully  by  the  court),  that  the  interests  of  persons  claiming 
under  the  surrendered  lease  were  excepted  in  the  conveyance. 

The  defendant  in  the  case  at  bar  was  not  bound  to  call  upon  the 
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plainidff  to  learn  whether  his  oontraot  had  been  properly  asctigned 
or  not    Buitriek  y.  ffoldeny  13  Mete.  355. 

In  the  language  of  the  lord  ohanoellor,  Jones  v.  Smith,  1  Phillips, 
244,  at  356,  above  referred  to :  ^'Undoabtedly,  in  the  present  oaae  a 
oantlons,  pmdent  circiunspect  person  would  not  have  advairoed  the 
money  without  the  production  of  the  deed;  but  that  is  not  the  prin- 
ciple on  which  cases  of  this  sort  hare  been  decided.'^  Again:  ^^I 
do  not  consider  this  a  case  of  gross  negligence,  but  the  party  haying 
only  omitted  that  caution  which  a  prudent,  wary  and  cautious 
person  might,  and  probably  would,  haye  adopted,"  is  not  to  be 
charged  with  notice.  The  majority  of  men  are  not  "  wary,''  and 
where  no  bad  faith  is  found,  the  law  does  not  usually  require  such 
conduct  as  can  be  expected  only  from  the  ''  wary,"  to  protect  an 
iinocent  purchaser  from  loss. 

Suppose  this  deed  to  Ourtis  had  been  from  Acer  himself,  and  it 
had  contained  a  recital  that  it  was  given  pursuant  to,  or  in  execu- 
tion of,  a  contract  of  purchase  of  such  a  date,  but  in  &ot  that  con- 
tract required  the  execution  of  a  mortgage  to  Aoer  for  $3,000, 
which  had  never  been  given,  would  a  mortgagee  from  Curtis,  acting 
in  good  faith,  be  chargeable  with  knowledge  or  notice  of  the  con- 
tents of  that  contract  ?  Would  he  thus  have  constructive  notice  so 
as  to  be  postponed  to  that  mortgage. 

Most  clearly  not  There  is  nothing  in  the  title  deeds  or  in  the 
title  that  gives  any  reference  to  that  equity,  any  reference  to  that 
defect ;  and  there  is  no  reason,  on  the  face  of  the  papers,  why  that 
contract  should  be  examined  by  a  purchaser.  Nor  was  there  any 
reason  in  the  case  at  bar.  It  is  unlike  Bisco  v.  Banbury,  1  Oa.  in 
Oh.  at  291 ;  Moore  v.  Bennett,  2  id.  246. 

If  any  defect  had  been  alluded  to  in  the  recital,  or  if  such  defect 
would  have  appeared  in  any  deed  or  will  in  his  chain  of  title,  then 
the  purchaser  is  charged  with  constructive  notice  thereof,  especially 
if  such  deed  or  will  be  recorded.  Gilbert  v.  Peteler,  38  N.  Y. 
x65 ;  Jumel  v.  Jwnel,  7  Paige,  591 ;  Orimetone  v.  Carter,  3  id.  421 ; 
Tutth  V.  Jackson,  6  Wend.  213.  Childs  v.  Clark,  3  Barb.  Ch.  52. 
In  the  language  of  the  able  vice-chancellor,  Sir  James  Wigbaic, 
in  West  v.  Beid,  2  Hare,  260;  ^Met  the  doctrine  of  constructive 
notice  be  extended  to  all  cases  (it  is  in  fact  more  confined).  Let 
it  be  extended  to  all  cases  in  which  the  purchaser  has  notice  that 
the  property  is  affected,  or  bas  notice  of  facts  raising  a  presumption 
that  it  is  so,  and  the  doctrine  is  reasonable,  though  it  may  sometimes 
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operate  with  severity.  But  onoe  transgress  the  limit  which  thai 
statement  of  the  rule  imposes ;  once  admit  that  a  purchaser  is  to  be 
affected^  with  oonstrnctiye  notice  of  the  contents  of  instruments  not 
necessary'  to^  nor  presumptively  connected  with  the  title^  only 
becau0d  by  possibility  they  may  aflTect  it>  and  it  is  impossible  to  stop 
short  of  the  oonclnsion  that  every  purchaser  is  affected  with  notice 
of  the  contents  of  every  instrument,  of  the  mere  existence  of  which 
he  has  notice.^' 

The  purchaser  must  be  presumed  to  investigate  the  title,  and  to* 
examine  every  deed  or  instrument  forming  a  part  of  it,  especially  if 
recorded.  In  all  the  cases  referred  to,  where  recitals  have  been  held 
to  be  constructive  notice  of  the  defect  or  of  the  equity,  the  recital 
itself  directly  referred  to  the  defect  That  is,  it  referred  to  a  title 
as  conveyed  by  an  executor  or  administrator,  or  by  a  widow  or  her 
second  husband,  when  the  title  was  in  the  first,  or  by  a  guardian, 
etc  In  all  casesi,  other  than  conveyances  or  assignmenl«  \f  parties 
themselves  competent  to  assign,  the  purchaser  is  bound  to  see  that 
the  conveyances  have  been  made  according  to  law,  so  as  to  carry  the 
tide.  Not  so  where  the  recital  states  nothing  to  arrest  the  atten- 
tion  or  arouse  the  suspicion  of  a  person  of  ordinary  care,  as  that  the 
conveyance  is  made  pursuant  to  a  contract  with  the  vendor,  or  with 
Mr.  Acer,  the  assignor  of  the  vendee,  who  assigned  the  contract  to* 
him,  and  he  is  entitled  to  a  deed  in  fulfillment  thereof.  The  parties 
being  aD  competent  to  convey,  no  constructive  notice  of  Acer'a 
equity  is  found  there.  But  as  a  different  case  may  be  made  by 
plaintiff  upon  another  trial,  the  judgment  is  reversed  and  a  new 
trial  ordered,  costs  to  abide  the  event 

All  concur  except  Allek,  J.,  dissenting. 

JuigmmU  r§9§r$$i» 


KuvK,  appellant,  v.  Oolbt  d  «L 

<4SN.T.«R.) 

HeftiilsntH,  having  been  defimaded  of  a  largv  amount  of  goods  bf 
wfth  whom  they  had  reason  to  and  did  believe  plaintiff  to  be 
prepared  and  signed  a  paper,  stating  that  thej  with  others  had  been  "  robbed 
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and  swindled  "  by  plalntiffand  othen,  and  agreeing  to  bear  proportionallj  the 
expensee  of  a  criminal  proeecntion  of  plaintiff  and  snch  others.  The  paper 
was  exhibited  to  an  agent  of  one  of  the  defrauded  persons  for  signature. 
EM  a  privileged  eommunication. 
In  an  action  for  libel  where,  under  an  answer  proper  to  that  end,  the  defend* 
ant  has  shown  that  the  communication  was  privileged,  his  further  answer 
of  Justification  by  the  truth  of  the  charge,  though  without  proof  to  sustain 
it»  may  not  be  taken  into  consideration  as  evidence  of  malice,  and  in  aggra* 
vation  of  damages. 

AonoK  for  jBrise  imprisonment  and  libel.  Upon  the  count  for 
fiilse  imprisonment  plaintiff  was  nonsuited.  The  alleged  libel 
consisted  in  the  publication  of  the  following  paper  signed  by 
defendants : 

^' We,  the  undersigned^  merchants  of  the  city  of  New  York,  who 
have  been  robbed  and  swindled  by  EUery  0.  Folger,  Percy  W.  Tibbs, 
William  0.  Williams,  James  G.  Goggin,  L.  G.  Elink  and  S.  H* 
Elink,  realizing  that  justice  demands  that  said  parties  should  be 
punished  for  the  offenses  which  they  have  committed,  do  hereby 
pledge  and  agree  with  each  other,  mutually,  that  we  will  bear 
equally  aD  expenses  and  charges  which  may  be  incurred  in  prose- 
cuting criminally,  said  Folger,  Tibbs,  Williams,  Goggin,  L.  G. 
Elink,  and  S.  H.  Elink,  or  either  of  them. 

''And  it  is  further  mutually  agreed  that  we  wiU  contribute 
equally  toward  the  payment  of  any  judgment  or  judgments,  which 
may  be  recovered  against  any  of  the  subscribers  hereto,  arising  by 
reason  of  any  criminal  complaint  which  may  be  or  has  been  made 
by  any  of  the  subscribers  herein,  against  said  Folger,  Tibbs,  Goggin, 
JL  S.  Elink  and  S.  H.  Elink,  or  either  of  them. 

''Witness  our  hands  and  seals  this^Oth  day  November,  1866,  at 
the  city  of  New  York." 

This  paper  was  drawn  by  defendants 'counsel;  and  was  shown 
to  no  one  else  but  Andersen,  the  agent  of  one  William  Eirk,  one 
of  the  parties  defrauded,  for  his  signature. 

Defendants  and  others  had  been  defrauded  of  goods  to  a  large 
amount  by  Folger  and  Tibbs,  by  false  representations;  and  they 
seemed  to  have  probable  cause  to  believe  that  plaintiff  was  a  party 
to  the  fraud.  At  the  trial  defendants'  counsel  requested  the  court 
to  charge  "that  the  fact  that  defendant  had  pleaded  a  justification 
was  not  to  be  taken  into  consideration  in  awarding  damages."  The 
eonrt  reftised  to  charge  this,  and  defendants  excepted.    But  th« 
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court  did  charge.  ''  On  the  present  occasion  they  (defendants)  set  up 
in  justification  that  these  allegations  are  true.  I  understand  the 
rule  of  law  to  be,  that  the  jury  are  authorized  to  infer  from  this 
fact  that  these  people  were  actuated  by  a  desire  to  injure  the  plain- 
tiff. The  fact  of  their  inserting  the  libelous  matter  in  the  plead- 
ings in  connection  with  the  other  evidence  in  the  case  warrant  the 
jury  to  imply  a  malicious  motive  on  their  part"  To  which  no 
exception  was  taken.  The  jury  rendered  a  verdict  for  plaintiff  for 
$5,000.  A  motion  for  new  trial  upon  the  minutes  was  granted. 
The  order  granting  defendants'  motion  for  new  trial  was  afiirmed 
at  general  term.    Plaintiff  appealed  to  this  court 

0.  L.  Sietaart,  for  appellant 

J.  BmoU^  for  respondent 

FoLOBBy  J.  The  paper  prepared  by  the  former  counsel  of  the 
defendants,  and  signed  by  them,  in  effect  denominated  the  plaintiff 
a  robber  and  a  swindler.  When  such  a  paper  is  published,  it  is 
prima  fads  a  libel  {TAns<tn  v.  Stuart ^  1  T.  B.  748),  and  the  law 
implies  malice  in  the  author  and  publisher  of  it,  toward  him  of 
whom  it  speaks.  White  v.  Mcholls,  3  How.  (IT.  S.)  266.  In  an 
action  brought  upon  it,  no  proof  of  malice  is  needed  in  the  first 
mstance,  beyond  the  proof  of  publication  itself.  Id.  But  when 
the  paper  published  is  a  privileged  communication,  an  additional 
burden  of  proof  is  put  upon  the  plaintiff,  and  he  must  show  the 
existence  of  express  malice  in  the  publication  of  it  Id.  Hence, 
as  a  general  proposition,  it  may  be  said  that  the  question  of  whether 
a  publication  is  a  privileged  communication  is  one  for  the  jury. 
That  is  to  say,  the  court  may  determine  whether  the  subject-matter 
to  which  the  alleged  libel  relates,  the  interest  in  it  of  the  defendant, 
or  his  relations  to  it,  are  such  as  to  furnish  the  excuse.  But  the 
question  of  good  faith,  belief  in  the  truth  of  the  statement,  and  the 
existence  of  actual  malice,  remains ;  although  the  court  should  hold, 
that  prima  facie  the  communication  was  privileged.  And  this 
question  is  one  for  the  jury.  Oooper  v.  Stane^  24  Wend.  4t$4; 
Brow  V.  Hathaway^  13  Allen,  239 ;  and  see  Blachbum  v.  Blackburn^ 
4  Bing.  395.  And  so  also  the  question,  whether  the  alleged  libel 
was  in  fact  published,  is  in  general  a  question  for  the  jury.  I 
Starkie  on  Slander,  Wendell's  edition,  17. 
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In  the  case  at  bar,  the  learned  jnstioe  who  presided  at  the  trial 
left  to  the  jury  only  to  find  the  amount  of  the  plaintiff's  damages, 
and  as  incidental  to  that,  whether  there  was  also  actual  malice.  He 
ruled  for  the  purposes  of  the  trial  that  there  was  a  publicatioa  of 
tthe  paper,  and  that  it  was  not  a  privileged  communication.  He  had 
A  right  to  rule  upon  the  question  of  publication,  for  the  facts  in 
relation  to  it  were  not  in  dispute.  We  have  seen  that  he  might,  to 
a  certain  extent,  rule  on  the  question  of  priyileged  communication, 
and  as  he  decided  that  it  was  not  a  priyileged  communication, 
whether  actual  malice  existed  or  not,  was  not  then  necessarily  to  be 
left  to  tne  jury,  as  affecting  that  question. 

The  rulings  of  the  learned  justice  upon  these  points  at  the  trial 
having  been  duly  excepted  to,  as  appears  from  the  order  made  at 
special  term,  it  is  now  properly  before  us  to  determine  whether  he 
«rred  at  the  trial,  and  was  afterward  right  in  reversing  those  rulings 
on  the  motion  for  s  new  trial,  made  n^n  bisminatel 

The  first  question  presented  is,  was  there  a  publication  of  the 
writing? 

But,  as  a  majority  of  the  court  are  disposed  to  put  the  decision  of 
this  case  upon  the  question  of  privileged  communication  alone,  it  is 
not  necessary  to  discuss  the  question  of  whether  or  not  there  was  a 
publication  of  the  alleged  libel. 

Was  the  preparation  and  signing  of  this  paper,  so  far  as  its  osten- 
sible purpose  is  concerned,  a  lawful  transaction,  and  the  communi- 
•eation  of  it  by  one  or  some  of  the  signers  to  others,  a  privileged 
<K)mmunication  ?  That  it  was,  so  far,  a  lawftil  transaction,  we  think 
it  beyond  doubt. 

It  is  asserted,  and  not  disputed,  that  the  defendants  and  those  in 
the  same  predicament  were  wronged  by  means  of  false  representa- 
tions, of  a  large  amount  of  goods.  These  representations  were  such 
lis,  in  the  judgment  of  their  legal  adviser,  to  be  an  offense  against 
the  criminal  law,  as  well  as  a  wrong  to  the  individual.  The  learned 
judge  at  circuit,  as  appears  fit>m  the  charge  to  the  jury,  ruled  as 
matter  of  law,  that  there  was  probable  cause  for  the  belief  that  the 
plaintiff  was  engaged  in  these  transactions. 

The  purpose  of  the  defendants  was,  in  the  main,  to  agree  with  one 
another,  to  prosecute  criminally  the  plaintiff  and  others  in  supposed 
pari  delicio;  and  equally  to  bear  all  expenses  and  charges  incurred. 

In  this,  the  signers  to  it  all  had  a  liKe  and  peculiar  interest  This 
purpose  was  lawful  not  only,  but  praiseworthy,  and  the  combinatior 


364  NEW  YORK, 


Klink  T.  Colby. 


waa  not  illegal.  Reffina  v.  Best,  1  Salk.  174 ;  Rex  r.  Murray,  Mattk 
Dig.  Or.  Law,  90. 

It  is  trae,  as  is  suggested  in  behalf  of  the  plaintiff,  that  all  good 
citizens  have  an  interest  that  a  public  wrong  shall  be  rediessed» 
And  hence  he  claims  that  an  especial  effort  of  a  few  to  that  end  i» 
not  sanctioned.  It  is  not  to  be  ignored,  however,  that  the  public, 
except  when  the  higher  and  more  startling  crimes  are  committed, 
finds  its  best  aid  in  the  effort  of  the  individual  to  punish  the  public 
wrong,  of  which  he  feels  the  peculiar  smart.  And  the  law  itself 
relies  upon  and  stimulates  private  interest  as  one  of  its  most  ready 
helpers.  In  the  case  last  above  cited,  it  is  held  that  several  may 
lawfully  meet  and  consult  to  prosecute  a  guilty  person,  or  one  against 
whom  there  is  probable  cause  of  suspicion ;  and  that  associations  to> 
prosecute  felons  are  lawful.  It  cannot  impair  this  rule,  that  those 
who  meet  and  associate  have  felt  the  ^rong  as  individuals  as  well 
as  members  of  the  commonwealth.  And  it  is  a  perfectly  legal  and 
justifiable  object,  for  one  to  induce  another  to  become  a  party  to  a 
suit,  as  to  the  subject-matter  in  which  both  have  an  interest. 
Shipley  v.  TodhunteTy  7  0.  &  P.  680. 

It  appears  to  us,  also,  that  the  communication  was  privileged. 
The  proper  meaning  of  a  privileged  communication  is  said  to  be  thia^ 
that  the  occasion  on  which  it  was  made  rebuts  the  inference  arising,. 
prima  facie,  from  a  statement  prejudicial  to  the  character  of  the 
plaintiff;  and  puts  it  upon  him  to  prove  that  there  was  malice  in 
fact,  and  that  the  defendant  was  actuated  by  motives  of  personal 
spite  or  ill  will,  independent  of  the  circumstances  in  which  the 
communication  was  made.  2  Bussell  on  Grimes,  246,  margin,  245^ 
8th  Am.  ed. ;  Lewie  v.  C^pman,  16  N.  Y.  369-373.  Such  an  oc- 
casion is  when  a  communication  is  fiurly  made  by  a  person  in  the 
discharge  of  some  private  or  public  duty,  legal  or  moral,  or  in  the 
conduct  of  his  own  affairs,  in  matters  where  his  interest  is  concerned* 
White  V.  NichoUs,  eupra;  Toogood  v.  Spyring,  1  0.  M.  and  Roscoe^ 
Ezch.,  181.  A  written  communication  between  private  persons  con- 
cerning their  own  aflUrs  i%  prima  facie  privileged.  And  though  all 
that  is  said  is  under  mistake,  yet  the  words  are  not  for  that  reason 
alone  actionable.  Howard  v.  Thompson,  21  Wend.  319  \  P.W.d  B. 
R.  Road  V.  QuigJey,  21  How.  (U.  S.)  202 ;  Rex  v.  Hart,  1  Wm.  Black. 
386.  Where  both  the  party  maldng  and  the  party  receiving  the 
communication  have  an  interest  in  it,  it  has  never  been  doabted 
that  it  was  privileged.    Lewis  v.  Chapnmn,  supra.    For  the  sake  of 
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public  justice^  charges  and  oommanications,  which  would  otherwise 
be  slanderoQS,  are  protected  if  made  boria  fide  in  the  prosecution  of 
401  inquiry  into  a  suspected  crime*  Padmore  y.  Lawr&nce,  11  Ad.  & 
EUiSy  380.  But  it  is  said  that,  granting  that  the  purpose  was  law- 
ful, and  the  communication  in  general  coming  within  rules  which 
make  it  privileged,  still  the  parties  hare  used  opprobrious  terms  with- 
out need,  and  so  have  overstepped  their  privilege.  Any  one  in  the 
transaction  of  business  with  another  has  a  right  to  use  language 
banafidSy  which  is  relevant  to  that  business,  and  which  a  due  regard 
to  his  own  interest  makes  necessary,  even  if  it  should  directly  or 
by  its  consequences  be  injurious  or  painful  to  another;  though 
defiunatory  comments  on  the  motives  or  conduct  of  another  do  not 
fall  within  that  rule.  Tusofh  v.  EvanSy  12  Ad.  &  Ellis,  733.  •  So  that 
the  inquiry  is,  could  the  defendants  have  accomplished  their  purpose 
without  using  words  which  charged  a  crime  ?  It  is  true  that  they 
might,  without  writing  the  phrase,  ^*  robbed  and  swindled.''  It  is 
doubtful,  however,  whether  they  could  without  a  paraphrase  of  it, 
which  would  have  meant  the  same  thing.  The  object  of  the  paper 
was  to  associate  under  a  written  agreement,  for  a  criminal  prosecution 
of  certain  offenders  supposed  to  be  guilty  of  obtaining  goods  by  false 
pretenses.  This  object  could  not  well  be  stated,  and  its  prosecution 
agreed  to,  without  expressing  the  crime  by  some  designation,  and 
naming  the  suspected  parties.  The  terms  used  are  strong  and  plain, 
it  is  true.  But  if  there  were  no  actual  malice,  the  use  of  plain 
words  does  not  take  away  the  privileged  character  of  the  communi- 
cation. Intent  makes  the  libel  in  such  a  case,  strong  words  do  not. 
SJnpky  V.  Todhunier,  sx^pra  ;  Hastings  v,  Lusk^  22  Wend.  410,  415, 
416.  Thus  in  Finden  v.  Westlake,  1  Moody  ^  Malkin's  N.  P.  Bep. 
461,  it  is  ruled,  that  in  libel  on  a  handbill,  offering  a  reward  for 
the  recovery  of  certain  bills  of  exchange,  and  stating  that  A  B  is 
suspected  of  having  embezzled  them,  it  is  a  good  defense  on  the  gen- 
eral issue,  that  it  was  published  solely  with  a  view  to  the  protection 
of  persons  liable  on  the  bills,  or  toward  the  .conviction  of  the  of- 
fender. And  see  Brow  v.  Hathaway ^  supra.  The  use  of  such 
terms  may  fairly  be  urged  to  a  jury,  as  showing  actual  malice. 
But  even  then  a  jury  should  not  look  too  strictly  at  the  particular 
expressions  used,  but  ought  clearly  to  see  that  the  paper  was  writteik 
with  a  malicious  intent  before  they  find  it  a  libel.  Woodward  v 
Landsr,  6  0.  &  P.  548;  Todd  r.  Hawkins.  8  id.  88.    And  it  is  not 
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wiQi  ihe  plaintiif  to  mge  here,  that  the  caiue  shoald  have  gone  U^ 
the  jury  on  this  point 

It  Ib  claimed,  also,  that  as  Anderson  was  bat  the  agent  oi  Kirk,, 
and  had  himself  no  immediate  personal  interest  in  the  matter,  the 
exhibition  of  the  paper  to  him  was  a  pablioation  of  it,  and  was  not 
a  privileged  commonioation.  To  this  we  do  not  assent  Anderson 
was,  in  this  country,  an  agent  of  Kirk  in  another.  He  had  com- 
plete control  of  Kirk's  aflTairs  here.  He  had,  for  instance,  express, 
power  to  employ  agents  and  servants.  If  these  defendants  had 
gratnitonsly  written  to  him  of  any  person,  that  he  was  not  worthy 
and  had  embezzled,  it  would  have  been  libelous.  If,  however,, 
Anderson  had  asked  of  them  that  person's  character,  with  a  view 
to  employing  him,  writing  thus  in  answer,  if  without  malice,  would 
not  have  been  libelous;  because  Anderson  had  an  interest  and 
a  proper  motive  in  making  the  inquiry,  and  they  a  proper  motive 
in  replying  to  it ;  and  this,  though  Anderson  acted  only  for  the  pro* 
tection  of  Kirk's  interests  in  his  hands.  In  the  case  in  hand 
Anderson  holds  no  different  position.  The  defendants  go  to  him,, 
as  Kirk's  agent,  for  Kirk's  name  to  the  paper,  it  being  upon  a  mat* 
ter  in  which  they  and  Kirk  have  an  interest,  which  interest  of  Kirk 
it  is  Anderson's  duty  to  guard.  Anderson  stands  in  the  place  of 
Kirk,  and  as  conceJUng  that  it  would  have  been  a  publication  U> 
Ejrk,  still  it  would  have  been  privileged;  so  it  is  privileged  to 
Anderson. 

But  it  is  claimed  that  there  was  expi^ess  malice  shown,  and  that 
the  jury  have  found  that  it  existed.  We  are  not  able  to  find  in  the 
oral  testimony  any  proof  of  express  malice.  The  plaintiff  claima 
that  it  is  in  the  testimony  of  two  of  the  defendants.  He  reada 
their  testimony  to  the  efBoot  that  thdr  object  in  the  drafting  and 
signing  of  this  paper  was  to  collect  their  money  from  the  plaintiff 
and  others  and  get  their  goods  back.  If  it  be  conceded  that  such  ia 
the  purport  of  the  testimony,  yet  such  a  purpose,  under  the  circum* 
stances  of  the  case,  would  not,  in  our  judgment,  show  malicious  feel* 
ing.  And  we  do  not  find  in  their  testimony  that  which  amounts  to* 
the  avowal  of  such  a  purpose,  in  the  use  of  this  paper. 

But  the  answer  of  the  defendants  sets  up  the  truth  of  the  9tate«- 
tnents  as  a  justification  for  making  them.  On  the  trial,  howevefi 
no  attempt  was  made  to  sustain  these  allegations  by  proof! 

It  is  claimed  that  this  was  evidence  for  the  jury  of  express  malioa 
in  the  defendants,  and  that  it  enhanced  the  dunages  of  tiie  platntill 
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It  muBt  be  conceded  that,  independent  of  statute,  such  is  the  rule  in 
this  State.  See  Bush  v.  Frossery  11  N.  Y.  347,  350,  366,  and  cases 
cited ;  King  v.  Rooi,  4  Wend.  139 ;  Fero  y.  Ruscae,  4  N.  Y.  162. 

It  is  claimed,  however,  that  this  rule  has  been  changed  in  this 
State  by  legislation.  It  is  said  that  section  165  of  the  Code  has 
*  abrogated  it  It  is  provided  in  that  section  that  in  actions  for  liliel 
or  slander  the  defendant  may  in  his  answer  allege  both  the  truth 
of  the  matter  charged  as  defamatory  and  any  mitigating  circum- 
stances to  reduce  the  amount  of  damages,  and  that  whether  he 
prove  the  justification  or  not  he  may  give  in  evidence  the  mitigating 
circumstances. 

•  This  section,  it  is  judicially  determined,  does  abrogate  another  rule 
which  had  been  as  well  established,  viz.:  that  though  a  defendant 
might  give  in  evidence,  in  mitigation  of  damages,  facts  and  circum- 
stances which  tended  to  disprove  malice  by  showing  that  the 
defendant,  though  mistaken,  believed  the  charge  to  be  true  when 
made,  yet  if  the  filets  and  circumstances  offered  tended  to  establish 
the  truth  of  the  charge,  or  formed  a  link  in  the  chain  of  evidence, 
going  to  make  out  a  justification,  they  were  not  admissible,  even  in 
mitigation  of  damages.  See  Bush  v.  Frosserj  supra,  and  cases  there 
dted.  It  is  not  consistent  that  if  the  defendant  was  in  fact  moved 
by  malice  in  making  the  Statements  he  should  be  aDowed  to  miti* 
gate  by  exculpatory  evidence  the  damages  which  the  plaintiff  hat 
sustained  thereby.  It  follows  that  where  he  has  pleaded  the  truth 
of  his  charges  in  justification  of  making  them,  and  also  matters  in 
mitigation  as  allowed  by  the  Oode  to  do,  the  answer  of  justification^ 
though  unsustained  by  proof,  can  no  longer  be  taken  as  conclusive 
evidence  of  malice  against  him  and  as  aggravating  the  plaintiff's 
damages.  For  the  principle  upon  which  the  defendant  may  miti- 
gate the  damages,  or  in  other  words  lessen  the  amount  which  shall 
be  recovered  against  him,  for  an  act  of  his  which  he  cannot  justify^ 
is  that  though  wrong  he  was  mistakenly  and  thus  perhaps  inno- 
cently wrong.  But  if  he  was  malicious,  he  could  not  be  innocent^ 
even  if  mistaken.  How,  then,  if  the  answer  of  justification,  unproved, 
shows  malice  conelusipsltfy  can  the  defendant  disprove  that  conclu- 
sion by  showing  facts  in  mitigation  P  It  follows,  to  my  apprehen- 
sion from  the  section  of  the  Oode  referred  to,  and  the  decision  in 
Bush  V.  ProsssTf  supra^  that  where  facts  in  justification  of  a  libel, 
and  facts  m  mitigation  of  the  damages  therefrom  are  pleaded  In  the 
same  answer,  that  the  allegations  in  justification,  though  unproved, 
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are  no  longer  eyidence  of  malioe  to  be  ooasidered  by  the  jury  and 
taken  as  enhancing  the  damages  of  the  plaintilll  And  snch  is  the 
answer  in  the  case  at  bar. 

But  as  at  the  trial  the  answer  of  justification  was  pat  to  the  jury 
as  evidence  of  malic^  the  jury  would  have  been  warranted  in  find 
ing,  under  that  institiction,  that  there  was  express  malioe  in  (jie  * 
defendants.  And  if  the  jury  so  found,  then  the  communication 
cannot  be  defended  as  privileged.  For  the  defendants  did  not 
except  to  this  instruction,  and  it  was  at  the  trial  unchallenged  as 
the  law  of  the  case. 

It  is  claimed  that  the  jury  have  so  found.  It  is  to  be  noticed, 
however,  that  the  instruction  to  the  jury  was,  not  that  the  justifica- 
tion pleaded  and  not  proven  was  conclusive  evidence  of  malice,  but 
was  a  fact  from  which  they  might  infer  a  desire  in  the  defendants 
to  injure  the  plaintiff,  and  imply  a  malicious  motive  on  their  part. 
So  that  the  jury  were  not  necessarily  forced  by  this  instruction,  if 
they  found  at  all  for  the  plaintiff,  to  find  actual  malice  in  the 
defendants.  There  seems  no  other  ground  for  the  daim  that  the 
jury  did  find  express  malice,  than  that  the  discretion  so  to  find  was 
committed  to  them  by  the  court,  and  that  they  have  found  a  ver- 
dict for  more  than  nominal  damages.  It  is  to  be  noticed,  however, 
that  the  court  also  told  the  jury  that  it  was  their  duty  to  award 
some  damages ;  that  the  plaintiff  had  a  legal  right  to  recover  such 
an  amount  as  would  compensate  him  for  the  actual  injury  which  he 
had  sustaihed ;  that  beyond  that  they  might  give  him  punitive  and 
exemplary  damages,  as  might  seem  warranted  by  the  facts  of  the 
case ;  that  if  the  defendants  were  not  actuated  by  malice,  this  would 
go  very  far  to  mitigate  the  amount;  and  if  they  acted  on  an  honest 
belief,  justified  by  the  fisusts,  it  ought  to  go  very  far  to  mitigate  any 
punitive  and  exemplary  damages ;  that  in  case  of  honest  mistake, 
not  actuated  by  malice,  while  the  parties  should  make  ample  com- 
pensation, and  the  damages  should  be  in  proportion  to  the  in- 
jury received ;  yet  if  the  jury  thought  themselves  warranted  in 
going  beyond  that,  and  giving  punitive  damages,  their  discretion 
should  be  very  much  restrained  as  to  the  amount  From  these  in- 
structions the  jury  could  well  understand,  that  though  they  should 
not  find  express  malice,  but  a  case  of  honest  mistake,  not  actuated 
by  malice,  still  they  might  feel  warranted  in  giving  punitive  dam- 
ages, beyond  ample  compensation,  for  injuries  received.  The  jury 
gave  t5,000  damages.    If  we  call  this  amount  punitive  and  exem- 
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flary,  are  we  able,  under  these  instmctions,  to  say  that  it  was  based 
upon  a  finding  of  actual  malice  ?    We  think  not 

But  further  than  this.  In  an  action  for  libel,  where,  under  an 
answer  proper  to  that  end,  the  defendant  has  shown  that  the  com- 
xnunioation  was  privileged,  his  further  answer  of  justification  by  the 
truth  of  the  charge,  though  without  proof  given  to  sustain  i :,  may 
not  be  taken  into  consideration  as  evidence  of  malice,  and  in  aggra- 
vation of  the  damages.  Wilson  v.  Robinson,  7  Q.  B.,  Ad.  ft  Ellis^ 
N.  S.,  68.  The  jury  may  not  look  for  the  actual  malice  which 
«hall  nullify  the  privilege,  in  the  fact  that  the  defendant  has  put 
upon  the  record  a  justification  which  he  has  not  attempted  to  sus- 
ttdn.  It  is  true,  as  before  noticed,  that  the  jury  were  told  that  they 
might  take  this  answer  into  consideration  as  evidence  of  malice ; 
which  instruction  was  not  excepted  to.  But  this  instruction  was 
given  after  it  had  been  ruled  by  the  court  that  the  alleged  libel  was 
not  a  privileged  communication,  which  last  ruling  was  excepted  to. 
And  tiiat  exception  makes  available,  in  behalf  of  the  defendants^ 
the  rule  above  stated  from  Wilson  v.  Robinson,  We  conclude,  then, 
that  the  learned  justice  erred  at  the  trial  in  holding  that  the  com- 
munication was  not  a  privileged  one ;  and  that  his  holding  upov 
the  law  was  not  afterward  remedied  by  any  fact  found  by  the  jury. 

We  conclude  that  the  order  granting  a  new  trial  to  the  defend- 
ants, on  account  of  that  error,  and  the  judgment  of  the  general 
term  affirming  that  order  were  correct,  and  the  plaintiff,  the  appel- 
lant, having  given  the  stipulation  required  on  appeal,  there  should 
be  judgment  absolute  for  the  respondents,  with  costs. 

Judgment  aeeordingljf. 


HtnoHiKOSy  appellant,  y.  Miinn. 

(4SN.  T.  tfS.) 

Hfe  inswranee—'OredUor^i  right  to  proceeds, 

A  poiey  of  iiuniranoe  on  the  life  of  B.  was  made  payable  to  M.,  who  held  it  fof 
the  benefit  of  a  creditor  of  the  inBured,  although  withoot  the  knowledge  ol 
the  creditor.    B.  having  died,  held,  that  an  action  lay  against  M.  by  the 
ereditor  for  so  mach  of  the  proceeds  of  the  policy  as  would  satisfy  the  debt 
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Action  by  PriBcilla  G.  Hutchings  against  Julius  T.  Miner,  to 
recover  1518. 60^  a  portion  of  the  proceeds  of  a  policy  of  life  insurance* 
At  the  trial  plaintiff  gave  evidence  to  show  that  she  lent  Henry  Br 
Burt  $518.60 ;  that  Burt  procured  the  policy  of  insurance  on  his  life 
for  $lyOOOy  payable  to  defendant ;  that  defendant  was  informed  by 
Burt  that  he  was  expected  to  pay  plaintiff^s  demand  out  of  the 
proceeds ;  that  Burt,  on  the  day  of  his  death,  requested  defendant^ 
and  defendant  promised,  to  pay  plaintiff's  demand  out  of  the 
insurance  money ;  that  defendant  received  1900,  the  proceeds  of  the 
policy,  plaintiff's  share  of  which  he  refused,  on  demand,  to  pay 
over.  The  court  nonsuited  the  plaintiff.  The  general  term  denied 
a  motion  for  a  new  trial,  and  directed  judgment  for  defendant. 
Plaintiff  appealed  to  this  court 

B.  H.  AusHn,  Jr^  for  appellant 

J.  C.  Strongy  for  respondent 

FoLOEB,  J.  This  case  was  tried  at  circuit  by  the  court  with  a 
jury.  The  learned  justice  who  presided  ruled  that  the  plaintiff 
should  be  nonsuited ;  and  it  is  on  the  exception  to  that  ruling  that 
the  case  comes  before  us.  We  must  assume  then  that  the  jury 
would  have  found  in  &vor  of  the  plaintiff  every  fact  which  the 
proofs  given  will  legitimately  establish. 

The  policy  of  life  insurance  by  its  terms  was  payable  to  the 
defendant;  and  had,  from  a  short  time  after  it  was  issued  to  the 
intestate  Burt,  been  in  the  possession  of  the  defendant  But  testi- 
mony was  given  without  objection,  which  tended  to  show  that, 
notwithstanding  this,  it  was  held  by  the  defendant  on  some  agree- 
ment between  him  and  Burt,  made  at  or  near  the  time  of  its  issuing, 
not  alone  for  the  benefit  of  the  defendant,  but  for  the  use  of  Burt 
as  well.  There  was  also  testimony  given  which  tended  to  show  that 
it  was  taken  out  to  meet,  from  the  avails  of  it,  any  pecuniary  obli- 
gations incurred  by  Burt,  without  their  being  defined  or  specified 
as  to  amount,  or  kind,  or  owner,  further  than  that  they  were  such 
as  this  of  the  plaintiff;  and  that  Burt  had  borrowed  small  sums  of 
the  defendant  And  the  testimony  tended  to  show  that  the  delbnd- 
ant  was  also  charged  by  Burt  with  the  duty  of  expending  some  of 
the  avails  upon  Burt's  lot  in  the  graveyard.  Had  the  case  been 
given  to  the  jury,  it  would  have  been  for  them  to  have  determined 
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Just  what  the  conditions  were  under  which  the  policy  was  mads 
payable  to  the  defendant^  and  was  held  by  him. 

If  the  jury  had  fonnd  that  the  conditions  were  snch  that  the 
defendant  held  it,  in  whole  or  in  part,  for  the  benefit  of  Bart,  or  for 
the  benefit  of  whomsoever  Burt  should  designate,  it  was  in  the 
power  of  Burt  to  revoke  ^o  tarUo  the  authority  given  by  him  to 
the  defendant,  and  to  change  to  such  extent  the  conditions  of  his 
holding,  and  to  annex  to  his  holding  new  conditions,  and  then  to 
name  to  whom  a  portion  of  the  avails  of  it  should  be  paid.  We  are 
not  to  say  that  they  might  not  have  so  found.  Had  the  jury  gone 
so  far,  then  there  was  testimony  tending  to  show  that  Burt,  while 
he  had  such  power  to  recall  it  from  the  defendant,  and  to  make  of 
it  other  disposition,  did  nevertheless  permit  it  to  remain  in  the 
possession  of  the  defendant,  on  his  promise  to  Burt  to  pay,  from  the 
avails  of  it,  enough  to  satisfy  to  the  plaintiff  her  unpaid  note  of 
l§00,  made  to  her  by  Burt  And  this  would  be,  in  legal  effect,  the 
same  as  if  Burt  had  then  originally  committed  it  to  the  defendant 
for  that  purpose,  on  receiving  from  him  that  promise.  Williams  v« 
Fitchy  18  N.  Y.  546.  It  is  true  that  the  testimony  of  the  witness, 
Mr.  Box,  who  alone  speaks  to  an  express  promise,  is  not  positive  as 
to  it,  and  gives  only  his  best  recollection.  But  this  a  jury  may  con- 
sider and  ponder  as  they  see  fit 

But  if  the  jury  from  his  testimony  would  not  have  found  an 
express  promise,  there  was  other  from  which  they  could  have  found 
that  Burt  made  the  request  to,  or  laid  the  duty  upon,  the  defendant, 
that  out  of  the  avails  of  the  policy  he  should  thus  pay  the  plaintiff; 
that  having  the  policy,  in  his  hands,  subject  to  the  power  in  Burt 
to  recall  it  or  an  interest  in  it  therefrom,  and  in  other  hands  to 
devote  it  to  the  object  of  his  intense  desire,  the  defendant  listened 
to  the  request,  did  not  decline  to  accede  to  and  carry  it  out,  did  not 
offer  to  give  up  the  policy,  or  any  interest  in  it,  but  retained  it  and 
received  upon  it  nearly  the  whole  amount  of  it  From  this  the 
jury  could  presume,  that  he  assented  to  the  terms  on  which  it  was 
lef^  in  effect  put,  in  his  possession  and  controL  Berly  v.  Taylor, 
5  Hill,  577 ;  Hall  v.  Marston,  17  Mass.  575.  Such  conduct  on  his 
part,  if  found  by  the  jury,  was  equivalent  to  an  express  promise 
made  to  the  plaintiff     Weston  v.  Barker,  12  Johns.  276. 

Had  the  jury  gone  thus  far,  the  defendant  would  be  found  by 
them  coming  into  the  possession  of  a  fund,  under  an  agreement 
with  Burt,  based  upon  a  valid  consideration,  to  hold  the  same  until 
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available;  and  when  availed  of,  to  pay  over  the  same  for  the  benefit 
of  the  plaintiff.  She  could  then>  though  the  agreement  was  made 
without  her  knowledge  at  the  time  of  its  making,  affirm  it  and 
enforce  it  against  him.  Com.  Dig.  Action  on  Case.  Asst  B.  15 ; 
yeilson  v.  Blight,  1  Johns.  Gas.  205,  cited  in  Cumberland  v.  Cod* 
riiigioHy  3  Johns.  Ch.  261 ;  Weston  v.  Barker,  supra.  And  this  she 
could  do  in  an  action  at  law.    Gases  last  cited. 

This  case  would  then  fall  within  the  principle  laid  down  in 
Lawrence  v.  Fox,  20  N.  T.  268,  and  recognized  and  approved  m 
many  cases  since  that  was  decided.  Secor  v.  Lord,  3  Keyes,  525 ; 
Van  SchaicVs  Ey^rs  v.  Tliird  Ave,  R.  R,  38  N.  Y.  346 ;  Burr  v. 

ft 

Beers,  24  id.  178;  Freeman  v.  Auld,  44  id.  55,  to  wit:  where  A 
for  a  valid  consideration  promises  B  to  pay  G,  C  may  maintain 
an  action  on  the  promise,  though  not  privy  to  the  consideration. 

The  testimony  tended,  too,  to  make  a  case  such  as  appears  in 
Williams  v.  Fitch,  supra.  Here,  as  there,  the  defendant  was  in 
possession  of  property  of  an  owner,  which  might  have  been  recalled 
from  him,  and  other  disposition  made  of  it  In  consideration  that 
it  was  not  so  recalled  and  otherwise  disposed  of,  he  promised  to  the 
owner  that  he  would  hold  it  for  the  benefit  of  another.  Here,  as 
there,  the  ilefendant  held  the  funds  in  question,  upon  a  trust,  for 
the  benefit  of  that  other,  who  was  consequently  entitled  to  recover 
them.  In  that  case  an  action  at  law  for  money  had  and  received 
to  the  use  of  the  plaintiff  was  sustained. 

Of  course,  all  that  we  have  said  is  subject  to  the  qualification, 
that  the  jury  would  have  found  from  the  testimony  a  state  of  facta 
such  as  we  have  assumed  they  might  have  done.  If  the  defendant 
had  been  put  to  his  defense,  the  testimony  might  have  been 
materially  varied. 

If  the  jury  had  thus  viewed  the  testimony,  they  would  have 
found  a  valid  agreement,  inter  vivos,  by  which  the  owner  of  a  con- 
tract set  aside  a  portion  of  the  probable  avails  of  it,  to  the  payment 
of  a  lawful  debt  against  him. 

It  was  in  no  sense  a  testamentary  disposition,  nor  a  donatio  mortis 
causa.  Nor  does  a  question  arise  under  the  statute  of  frauds. 
Farley  v.  Cleveland,  4  Gow.  432.  Nor  would  any  rights  of  adminis- 
trators  of  the  owner's  estate  intervene  between  the  plaintiff  and  the 
fund.  Nor  would  the  action  of  the  defendant  in  fulfilling  hii 
agreement,  by  collecting  and  receiving  the  avails  of  the  policy  and 
puying  to  the  plaintiff  the  amount  of  her  note,  be  hampered  neces- 
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larily  by  any  question  as  to  the  proper  disposition  of  what 
remained  after  she  was  paid.  The  testimony  tended  to  show^  that 
at  first  Bnrt  was  desirous  that  all  the  indebtedness  against  him,  or 
more  tlian  that  of  the  plaintiff^  should  be  paid  by  the  defendant 
fix>m  the  avails  of  the  policy.  But  that,  on  perceiving  their  insuffi* 
oiency  therefor,  his  mind  fixed  upon  the  payment  of  the  note  of  the 
plaintiff  as  a  prime  purpose.  Now,  whatever  the  claims  of  the 
defendant  against  Burt,  for  which  he  could  insist  that  the  policy 
was  pledged,  so  £Eur  as  appears  firom  the  testimony  they  were  not  so 
large  as  that  the  payment  of  them  would  not  leave  of  the  fund  a 
sum  over  $500.  It  was  then,  when  the  defendant  was  paid  the  sum 
of  1900  upon  the  policy,  as  if  there  were  set  apart  in  his  hands 
enough  of  that  to  pay  the  plaintiff's  note ;  to  which  no  one  else,  so 
far  as  the  testimony  tends  to  show,  had  any  claiuL  And  if  after 
that  amount  was  set  apart  there  was  a  residue,  it  was  held  by  him, 
subject  to  any  legal  claim  of  Burt's  creditors  or  personal  represen* 
tatives. 

The  judgment  of  the  court  below  should  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  abide  the  event  of  the  action. 

Judgment  n 


OuiTEOK  y.  Mtbrs,  appellant 

(46N.T.8U.) 
Ripa/rian  righJtB. 

FlalntiirwM  the  owner  of  a  reservoir  dam  erested  aeross  a  stream  running 
thiongh  his  land  for  the  purpose  of  accamalating  surplus  water  for  the  use 
In  dry  seasons,  of  his  factory,  situate  several  miles  below.  Defendant,  the 
owner  of  land  situate  on  the  stream  between  the  dam  and  the  factory, 
opened  the  gates  and  allowed  the  surplus  water  to  escape.  HM,  that  an 
Injunction  would  not  lie  restraining  defendant  from  so  doing,  although  the 
detention  of  the  water  worked  no  material  injury  to  him. 

AonoK  to  restrain  defendant  from  interfering  with  plaintiff's 
water-power.  The  facts  appear  sufficientiy  in  the  opinion  Judg« 
ment  for  plaintiff  which  was  aflSrmed  at  general  term. 

H.  SturgeBj  for  appellant 

Xb  /•  Bnrditi,  for  respondent 
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Gboyxb,  J.  The  judgment  resfcraming  the  defendant  from 
interfering  with  the  gate  and  other  gtractares  of  the  plaintiff  at  the 
outlet  of  the  pond  can  be  sustained  only  in  case  the  plifintiff  has 
the  right  to  maintain  the  dam  and  other  structures,  and  thereby 
control  the  flow  of  the  water  in  the  manner  and  for  the  purposes 
found  by  the  special  term.  It  was  controlled  by  him;  and  for 
effecting  which,  the  structures  were  erected.  From  these  facts  it 
appears  that  the  dam  and  structures  were  erected  at  the  outlet  of  a 
natural  pond  of  about  forty  acres,  into  which  one  or  more  small 
streams  run,  having  but  a  small  quantity  of  water  in  a  dry  time 
flowing  therein.  But  in  the  wet  seasons,  spring  and  fall,  a  much 
larger  quantity  flowed  into  and  out  of  the  pond.  That  the  dam 
was  constructed  about  ten  feet  above  the  natural  outlet  of  the  pond, 
and  used  to  detain  the  water  in  the  pond  during  such  portions  of 
the  year  as  the  plaintiff's  factory  was  adequately  supplied  with 
water  firom  a  stream  below  the  dam.  (The  latter  a  stream  origin- 
ating from  another  source.)  And  when  this  failed  to  furnish  an 
adequate  supply,  the  deficiency  was  supplied  fh)m  the  reservoir  in  a 
steady  and  constant  manner  through  a  gate  in  a  trunk  of  about  a 
foot  square.  That  the  waters  have  been  retained  and  used  by  the 
plaintiff  with  the  sole  view  of  economizing  and  utilizing  the  same 
to  the  greatest  possible  extent,  not  viciously  or  with  any  intent  to 
injure  or  in  any  way  wrong  the  defendant. 

It  further  appears,  firom  such  finding,  that  the  water  was  so 
detained  by  the  plaintiff  during  the  wet  seasons  in  the  spring  and 
fall  until  wanted  for  use  by  the  plaintiff  in  the  dry  seasons  of  win- 
ter and  summer.  The  judgment,  in  effect,  determines,  that  the 
plaintiff  has  a  right  so  to  detain  and  use  the  water,  it  being  neoes* 
sary  so  to  do,  to  give  an  adequate  and  profitable  power  to  propel  the 
machinery  of  a  factory  owned  by  him,  situate  about  three  miles 
be^ow  the  outlet  as  against  the  defendant  The  defendant  is  the 
o^ner  of  a  parcel  of  land,  situated  upon  both  sides  of  the  stream 
between  the  outlet  and  the  plaintiff's  factory,  upon  which  there  is  a 
saw-mill  operated  by  the  defendant  during  portions  of  the  year 
The  question  to  be  determined  is  of  great  importance  to  the  plain- 
tiff, the  case  showing  that  his  factory  is  of  great  value,  which  will  be 
much  impaired,  if  not  whoUy  destroyed,  by  not  enjoying  the  right 
to  control  and  use  the  water  in  the  manner  claimed  by  him  in  this 
action.  While  this  consideration  should  induce  care  in  the  exam* 
mation  of  the  case,  it  can  have  no  weight  in  the  determinatioa  of 
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the  legal  rights  of  the  parties.  It  is  the  duty  of  the  conrt  to  apply 
the  law  as  it  is  to  the  facts  of  eyery  case,  and  giye  to  every  party  his 
legal  rights,  irrespeotiye  of  any  hardship  that  may  be  thereby  caased 
in  any  special  case.  It  is  necessary  to  examine  the  question  as  to 
the  rights  of  riparian  owners,  as  the  judgment  for  the  plaintifl^  to 
its  fall  extent,  depends  wholly  upon  those  rights.  Keht  (3  Com. 
439)  says,  that  every  proprietor  of  lands  on  the  banks  of  a  river 
has  nataraUy  an  equal  right  to  the  use  of  water  which  flows  in  the 
stream  adjacent  to  his  lands,  as  it  was  wont  to  run  {currere  9ol$bat), 
without  diminution  or  alteration.  No  proprietor  has  a  right  to  use 
the  water,  to  the  prejudice  of  other  proprietors,  above  or  below  him, 
unless  he  has  a  prior  right  to  divert  it,  or  a  title  to  some  exclusive 
enjoyment  He  has  no  property  in  the  water  itself,  but  a  simple 
usufruct  while  it  passes  along.  **  Aqua  currit  et  debet  currere  ut 
currere  eolebat^^  is  the  language  of  the  law.  Though  he  may  use 
the  water  while  it  runs  over  his  land  as  an  incident  to  the  land,  he 
cannot  unreasonably  detain  it  or  give  it  another  direction,  and  he 
must  return  it  to  its  ordinary  channel  when  it  leaves  his  estate. 
In  TyUr  v.  WUkineon,  4  Mason,  397,  Judge  Stoby,  after  a  thorough 
examination  of  the  authorities,  says,  that  every  proprietor  upon 
each  bank  of  a  river  is  entitled  to  the  land  covered  with  water  in 
front  of  his  bank  to  the  middle  thread  of  the  stream,  etc.  In  vir- 
tue of  this  ownership,  he  has  a  right  to  the  use  of  the  water  flowing 
over  it  in  its  natural  current,  without  diminution  or  obstruction. 
But,  strictly  speaking,  he  has  no  property  in  the  water  itself,  but  a 
simple  use  of  it  while  it  passes  along.  The  consequence  of  this 
principle  is,  that  no  proprietor  has  a  right  to  use  the  water  to  the 
prejudice  of  another.  It  is  wholly  immaterial  whether  the  party 
be  a  proprietor  above  or  below  in  the  course  of  a  river ;  the  right 
being  common  to  all  the  proprietors  on  the  river,  no  one  has 
a  right  to  diminish  the  quantity  which  will,  according  to  the 
natural  current,  flow  to  a  proprietor  below,  or  to  throw  it  back 
upon  a  proprietor  above.  This  is  the  necessary  result  of  the  per- 
fect equality  of  right  among  all  the  proprietors,  of  that  which  is 
common  to  all.  The  natural  stream  existing  by  the  bounty  of 
providence  for  the  benefit  of  the  land  through  which  it  flows,  is 
an  incident  annexed  by  operation  of  law  to  the  land  itself.  When 
I  speak  uf  this  common  right,  I  do  not  mean  to  be  understood  as 
holding  the  doctrine  that  there  can  be  no  diminution  whatsoever^ 
and  no  obstruction  or  impediment  whatsoever,  by  a  riparian  pro- 
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pridtor  in  the  use  of  the  water  as  it  flows,  for  that  woald  be  to  deny 
any  valnable  use  of  it  There  may  be  and  there  must  be  allowed^ 
of  that  which  is  common  to  all,  a  reasonable  use.  The  true  test  of 
the  principle  and  extent  of  the  nse  is,  whether  it  is  to  the  injury  of 
the  other  proprietors  or  not  There  may  be  a  diminution  in  quau* 
tity,  or  retardation  or  acceleration  of  the  natural  current,  indispen- 
sable for  the  general  and  valuable  use  of  the  water,  properly 
consistent  with  the  existence  of  the  common  right  The  diminu- 
tion, retardation  or  acceleration  not  positively  or  sensibly  injunous,. 
by  diminishing  the  value-  of  the  common  right,  is  an  implied 
element  in  the  right  of  using  the  stream  at  all.  The  law  here,  as 
in  many  other  cases,  acts  with  a  reasonable  reference  to  public  con- 
venience and  general  good,  and  is  not  betrayed  into  a  narrow  strict- 
ness, subversive  of  common  sense,  nor  into  extravagant  looseness, 
which  would  destroy  private  rights.  A  water-course  begins  ex  jure 
natuTM^  and,  having  taken  a  certain  course  naturally,  cannot  be 
diverted.  ''  Aqua  currit  et  debet  currere  ut  currere  solsbat "  is  also 
the  language  of  the  ancient  common  law.  That  is,  the  water  runs 
naturally  and  should  be  permitted  thus  to  run,  so  that  all  through 
whose  lands  it  runs  may  enjoy  the  privilege  of  using  it  Angell  on 
Water-courses,  §  93.  This  is  sustained  by  numerous  judicial 
decisions  and  all  elementary  writers  upon  the  subject  How  far  the 
natural  flow  of  the  stream  may  be  interfered  with  by  a  riparian  owner^ 
to  enable  such  owner  to  utilize  the  stream  for  the  purpose  of  pro- 
pelling machinery,  has  frequently  been  the  subject  of  judicial 
examination.  Oould  v.  The  Boston  Duck  Co.y  13  Gray,  443,  may  be 
regarded  as  a  leading  case  upon  this  point  In  this  case  the  defend- 
ant had  built  a  substantial  dam  upon  the  stream,  and  drew  the 
water  to  its  factory  by  means  of  a  canal,  and  after  using  the  same, 
returned  it  to  its  natural  channel  before  it  reached  the  plaintiff's 
land.  The  stream,  at  ordinary  stages  of  water,  afforded  an  ample 
supply  for  the  defendant's  factory ;  but  in  seasons  of  great  drought 
the  defendants  were  unable  to  operate  their  factory  duiing  all  the 
usual  working  hours  of  each  day,  but  nere  obliged,  in  order  to 
create  the  requisite  head  and  supply  of  water,  to  shut  their  gates 
earlier  than  usual  on  some  days,  and  sometimes  for  an  entire 
day,  and  thus  arrest  the  usual  flow  of  the  water.  This  was  .ae 
Injury  complained  of  by  the  plaintiff,  who  was  the  owner  of  a  mill 
upon  the  stream  directly  below  the  dam,  and  who  was  injured,  to 
some  extent,  by  bein^  deprived  of  the  use  of  the  watc^r,  while  the 
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natural  flow  was  thus  arrested.  The  court  held  that  this  use  of  the 
water  by  the  defendant  was  not  unreasonable,  and  that,  if  such  use 
did  at  times  interfere  with  the  use  which  the  plaintiff  might  have 
made  of  the  water,  it  was  "  damnum  absque  injuria/'  The  doctrine 
of  this  case  simply  is,  that  a  party  has  a  right  to  erect  a  dam  across 
i\  stream  upon  his  land,  and  such  machinery  as  the  stream,  in  its 
ordinary  stages,  is  adequate  to  propel;  and  if  the  stream  in  seasons 
of  drought  becomes  inadequate  for  that  purpose,  he  has  a  right  to 
detain  the  water  for  such  reasonable  time  as  may  be  necessary  to 
raise  the  requisite  head,  and  accumulate  such  a  quantity  as  will 
enable  him  to  use  the  water  for  the  purpose  of  his  machinery.  I 
think  this  is  the  correct  legal  rule  by  which  to  determine  the  rights 
of  riparian  owners.  This  will  enable  each  owner  to  make  an  adyan- 
tageous  use  of  the  water.  The  machinery  must  be  &uch  as  the 
power  of  the  stream,  in  its  ordinary  stages,  is  adequate  to  propel. 
The  water  in  times  of  drought  may  be  detained  for  such  a  length 
of  time  only  as  is  necessary  to  enable  it  to  be  adyantageously  and 
profitably  used  upon  such  machinery.  If  so  used  the  accumulation 
will  be  discharged  in  quantities  not  beyond  the  usual  flow  of 
the  stream.  This  will  enable  every  owner  in  seasons  of  drought, 
when  unable  to  use  the  water  at  all  as  then  naturally  flowing, 
to  operate  his  machinery  to  some  extent  by  obtaining  the  water 
80  as  to  raise  a  proper  head,  and  such  quantity  as  to  enable  him 
to  use  the  same.  By  so  doing  he  is  not  liable  to  an  action 
by  an  owner  below,  whose  machinery  does  not  require  for  its 
operation  all  the  water  at  an  ordinary  stage,  but  only  such  as  natu- 
rally flows  during  seasons  of  droughi^  though  to  some  extent  injured 
by  being  deprived  of  the  natural  flow.  But  the  machinery  must 
be  adapted  to  the  power  of  the  stream  at  its  usual  stage.  An 
owner  has  no  right  to  erect  machinery  requiring  for  its  operation 
more  water  than  the  stream  furnishes  at  an  ordinary  stage,  and 
operate  such  machinery  by  ponds  full,  discharging  upon  those 
below  in  unusual  quantities,  by  means  of  which  the  latter  are 
unable  to  use  it  Merritt  t.  Brinkerhoff,  17  Johns.  306.  In  Pitts 
v.  The  Lancaster  Mills,  13  Mete.  156,  it  was  held  that  an  owner 
had  a  right  to  construct  a  dam  and  detain  the  water  long  enough 
to  raise  a  head  by  filling  it,  permitting  it  then  to  resume  its  natu- 
ral  flow.  In  Brace  t.  Tale,  10  Allen,  441,  it  was  held  that  the 
erection  of  a  reservoir  dam  upon  a  small  stream,  and  thereby  detain* 
ing  and  storing  up  the  water  until  the  owner  of  the  dam  desired  to 
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use  ity  and  drawing  from  the  pond  and  using  it  when  he  had  oooa- 
«ion,  was  a  user  of  the  stream  adyerse  to  the  rights  of  the  owners 
below ;  and  if  continued  for  a  sufficient  length  of  time  refined  into 
a  right.  This,  in  effect,  is  an  adjudication  that  an  owner  has  not 
a  right  to  create  a  reservoir  and  store  the  water  therein  for  futuro 
use;  and  that  by  so  doing  he  violates  the  rights  of  the  owners 
below,  for  the  preservation  of  which  the  law  will  afford  a  remedy. 
The  plaintiff  cites  Hoy  v.  Sterrett,  2  Watts,  327 ;  Heirich  r.  Deach- 
ler,  6  Penn.  32 ;  and  Hartzall  r.  Sill,  12  id.  248,  as  sustaining  the 
right  to  store  the  water  for  future  use  claimed  by  the  plaintifll 
Heirieh  v.  Deachler  simply  holds  that  the  reasonableness  of  the 
detention  of  water  by  the  owner  above  to  the  injury  of  the  owner 
below,  depending,  as  it  must,  on  the  nature  and  size  of  the  stream 
as  well  as  the  business  to  which  it  was  subservient,  was  a  question, 
of  £Etct  for  the  jury,  it  being  impossible  to  make  any  general  rule. 
Hoy  V.  Sterretty  so  far  as  the  questions  involved  have  any  bearing 
upon  the  present  case,  is  the  same  as  Hetrich  v.  Deachler.  In 
Hartzatt  v.  SHU  12  Penn.  248,  it  was  held  that  the  proprietor  of  a 
mill  above  had  the  right  to  detain  the  water  long  enough  for  the 
proper  use  of  his  mill ;  and  if  by  so  doing  the  owner  below  was 
injured,  it  was  ^^ damnum  absque  injuria;^  taii  whether  longei 
detained  than  necessary,  was  a  question  of  fact  for  the  jury.  This 
is  an  entirely  different  question  from  that  involved  in  the  present 
case ;  that  is,  whether,  when  the  stream  furnishes  more  water  than 
is  necessary  to  run  a  mill,  the  owner  has  a  right,  by  means  of  a 
reservoir  dam,  to  store  up  such  surplus  water  and  detain  it  until  he 
shall  want  it  for  use  in  a  dry  season.  Wheeler  v.  Ahl,  29  Penn.  St  248, 
is  in  conflict  with  the  law  of  this  State.  In  this  case  the  defendant 
had  erected  machinery  that  the  usual  quantity  of  water  in  the  stream 
was  inadequate  to  propel.  It  was  held  that  he  might  erect  a  dam, 
accumulate  the  water,  and  with  such  accumulation  run  his 
machinery,  discharging  the  water  in  unusual  quantities  upon  the 
owner  below.  This  is  in  direct  conflict  with  MerrUt  v.  Brinker- 
hoff,  17  Johns.  320.  This  right,  claimed  by  the  plaintil!^  to  detain 
such  surplus  water  of  the  stream  as  he  may  not  require  for  present 
use,  until  wanted  in  a  dry  season,  has  no  foundation  in  the  law,  and 
is  in  direct  conflict  with  the  maxim,  aqua  currit,  etc.,  supra.  But 
it  is  insisted  that  this  detention  does  no  material  injury  to  the 
defendant,  but  that,  on  the  contrary,  his  power  is  made  more  valu* 
able  by  this  use  of  the  water.    The  answer  to  this  is,  that  he  must 
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<  be  the  judge  whether  he  will  accept  of  any  such  benefit.  He  in 
«ntitled  to  the  water  and  to  its  use  for  sawing  in  the  spring,  aeoord*- 
ing  to  the  natural  flow,  and  is  not  obliged  to  accept  and  use  it  for 
that  or  any  other  purpose  during  the  drought  of  summer.  Again 
it  is  said,  and  the  fiict  is  so  found  by  the  special  term,  that  the 
defendant  insists  upon  his  right  to  the  natural  flow  of  the  water  in 
the  stream  firom  a  bad  motive,  and  for  the  purpose  of  annoying 
ihe  plaintiflE.  This  is  immaterial.  Courts  have  no  power  to  deny 
!x>  a  party  his  legal  right  because  it  disapproyes  his  motives  for 
insisting  upon  it  The  use  of  the  water  by  the  plaintiff,  to  the 
extent  awarded  by  the  judgment,  and  protected  by  the  injunction, 
has  not  oontinued  twenty  years.  The  plaintiff  has  acquired 
no  right  by  prescription.  Whether  he  has  any  such  a  right 
to  detain  the  water  by  a  five  feet  dam,  as  held  by  the  court  below, 
is  a  grave  question  upon  the  evidence;  but,  as  its  determination  is 
not  necessaiy,  and  as  the  evidence  may  be  different  upon  another  trial, 
I  shall  not  examine  or  pass  upon  it  The  counsel  for  the  plaintiff 
cites  from  the  opinion  of  Woodbuff,  J.,  in  Coming  v.  The  Troy 
Natl  Factory^  40  N,  T.  220,  the  proposition  that,  if  it  was  clear 
that  the  restoration  of  the  water  was  of  no  value  to  the  plaintiff, 
the  case  would  not  call  for  equitable  interference.  Assuming 
this  to  be  correct,  it  has  no  application  to  the  present  case.  It  may 
bo  true  that  equity  will  not  interfere  to  secure  to  a  party  a  legal 
rignt  of  no  value  to  him,  but  leave  him  to  his  remedy  at  law.  But 
interfering  to  restrain  him  from  enforcing  such  a  right,  on  the 
ground  that  it  is  of  no  value,  is  quite  another  affair.  That  is  the 
present  case.  That  equity  will  not  restrain  a  party  from  enforcing 
his  legal  right,  upon  any  such  ground,  is  too  clear  for  discussion. 
There  was  nothing  in  the  evidence  or  findings  showing  that  the 
defendant  was  estopped  from  asserting  his  right  to  the  natural  flow 
of  the  water.  The  judgment  appealed  from  must  be  reversed,  and 
a  new  trial  ordered,  costs  to  be  determined  by  the  court  in  the 
dedfion  of  the  case. 

Judgment  reven 
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A.  policj  of  fire  ixuiiura&oe  contained  a  daoae,  to  the  effect  that  if  any  transfer 
of  the  title  or  poeeeesion  of  the  property  was  made  without  consent  of  the 
companj,  the  policy  slionld  be  void.  The  title  of  the  property  was  trans- 
ferred to  plaintiff  March  4 ;  a  renewal  was  effected  March  21  by  the  in- 
sured ;  on  the  15th  of  April  the  policy  was  assigned  to  plaintiff,  who,  on  the 
same  day,  informed  the  company's  agent  that  the  property  and  policy  had 
been  transferred  to  him,  and  received  the  company's  written  consent,  signed 
by  the  agent  JBM,  that  the  renewal  after  Uie  transfer  did  not  avoid  the 
poll<7,  and  that  the  consent  of  defendants  to  the  transfer  waived  the  for- 
feiture and  revived  the  policy. 

Under  a  clause,  in  a  policy  of  fire  insurance  upon  a  dwelling-house,  prohibit- 
ing change  of  possession,  it  is  not  contemplated  tbat  the  insured  shall 
remain  constantly  on  the  premises ;  temporary  absence,  leaving  the  house  in 
charge  of  an  agent  or  servant,  does  not  violate  the  piohibitioiL 

AonoK  by  William  H.  Shearman,  to  leoover  upon  a  policy  of  firo 
insoranoe.  The  policy  in  aoit  was  issued  to  Lewis  Shearman  by 
deftndant,  with  three  other  companies,  March  21, 1866,  for  12,800 
on  his  dwelling,  and  1200  on  shmbbery  and  fencing,  in  Wilming- 
ton, N.  0^  each  company  to  be  liable  severally  for  one-quarter* 
The  insurance  was  increased  NoTember  22, 1866,  to  13,500.  The  pol- 
icy contained  a  clause  to  the  effect  that  if  any  transfer  of  tae  title  or 
possession  of  the  property  was  made,  without  consent  of  the  com- 
pany, the  policy  should  beyoid.  The  property  was  conveyed  March 
4,  1867,  by  Lewis  J.  Shearman  to  plaintiff;  on  March  21,  1867, 
the  policy  was  renewed  by  said  Lewis  J. ;  and  on  the  15th  of  Aprils 
1867,  he  deliyered  to  plaintiff  the  policy,  with  the  following  assign- 
ment indorsed  thereon. 

"  For  Talue  received,  I  hereby  assign,  transfer  and  set  over  to 
William  H.  Shearman  all  the  right,  title  and  interest  in  and  to  the 
wittiin  policy,  and  all  benefit  and  advantage  to  be  derived  therefrom* 

''  Dated  at  Wilmikgtok,  N.  0.,  tiie  15th  day  of  April,  1867. 

'^  Lewis  J.  Shbabmut." 
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On  the  same  day  plaintiff  informed  the  oompanies'  agents  that 
the  property  had  been  transferred  to  him,  and  they  made  the  follow- 
ing indorsement  on  the  policy : 

'^  The  insurance  companies  within  named  hereby  consent  that 
the  interest  of  K  J.  Shearman,  in  the  within  policy,  be  assigned  to 
William  H.  Shearman,  subject  to  all  the  terms  and  conditions 
iherein  mentioned  and  set  forth. 

"  Dated  at  Wilmikgton,  N.  C,  the  15th  day  of  April,  1867. 

"  DbBossett  &  Oo^.  Agents.^ 

Lewis  J.  Shearman  remained  in  possession,  one  Mr.  M oGreal  liring 
with  hinu  At  the  time  of  the  fire,  which  occurred  June  4,  1867, 
Lewis  J.  Shearman  was  on  his  return  from  taking  his  family  to 
Brattleboro.  One  Mr.  Brown  was  taking  care  of  the  house  in  his 
absence.  At  the  trial  the  defendant  moved  for  a  nonsuit  on  the 
following  grounds :  1.  That  the  policy  was  a  wager  policy,  having 
been  renewed  after  the  transfer  of  March  4 ;  2.  That  the  convey- 
ance being  prior  to  the  consent  of  the  company,  the  policy  was 
void,  and  not  revived  by  such  consent;  and  3.  That  there  was  a 
prohibited  change  of  possession*  The  motion  was  denied*  Verdict 
for  plaintiff;  judgment  thereon  afiSrmed  at  general  teruL  Defend- 
«nt  appealed  to  this  court. 

8.  Hdndf  for  appellant 

/•  B.  ParsonSy  for  respondent 

Ohitbch,  0.  J.  The  points  relied  upon  by  the  appellants  in  this 
court  are  the  same  presented  upon  a  motion  for  a  nonsuit,  when  the 
plaintiff  rested,  and  again  at  the  close  of  the  evidence.  They  are, 
substantially:  1.  That  the  property,  having  been  transferred  with- 
out the  consent  of  the  company,  the  renewal  of  the  policy  after- 
ward without  such  consent  was  Toid,  and  rendered  the  policy  a 
wager  policy,  void  both  by  statute  and.  common  law ;  2.  That  there 
was  no  evidence  of  a  consent  on  the  part  of  the  company  to  a 
transfer  of  the  property  to  the  plaintiff;  and  8.  That  there  was 
guoh  a  change  of  possession  of  the  property  as  to  render  the  policy 
Toid. 

The  property  was  transferred  to  the  plaintiff  on  the  4th  of  March. 
1867,  the  renewal  was  made  the  21st  of  March,  and  on  the  15th  of 
April  of  the  same  year  the  policy  was  transferred  to  the  plaintiff 
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On  the  same  day  the  defendant,  by  its  agent,  by  an  indorsement  on 
the  back,  consented  to  such  transfer  of  the  policy. 

It  is  well  settled  that  the  person  insured  must  have  an  insurable 
intei'est  in  the  property  {FowUr  v.  New  York  Ins.  Co,y  26  N.  T. 
422 ;  Ruse  r.  Mutual  Benefit  Life  Ins.  Co.,  23  id.  516) ;  and  one  of 
the  conditions  of  the  policy  is,  that  if  any  transfer  of  the  title  or 
possession  of  the  property  is  made,  without  the  consent  of  the  com* 
pany,  the  policy  shall  be  void. 

Assuming  that  when  Lewis  J.  Shearman  transferred  the  property 
he  retained  no  insurable  interest,  I  cannot  assent  to  the  position, 
that  the  policy  thereby  became  a  wager  policy,  and  void  in  the  sense 
that  it  was  an  illegal  contract,  and  that  it  could  not  be  revived  and 
restored  to  life  by  the  act  of  the  defendant.  It  was  void,  not  for 
any  vice  or  illegality  in  the  contract  itself,  but  for  the  reason  that 
there  was  nothing  uix>n  which  it  could  operate,  ffofoard  v.  Albany 
Ins.  Co.y  3  Denio,  301.  The  parties,  it  is  true,  agreed  that  in  a  cer- 
tain contingency  it  should  l)e  void ;  and  if  a  loss  had  occurred  during 
that  period,  no  action  could  have  been  maintained  upon  the  policy, 
but  the  happening  of  the  contingency  did  not  impress  upon  the 
contract  the  character  of  illegality,  so  that  no  subsequent  agreement 
could  restore  it  The  case  of  Oray  v.  Hookj  4  N.  Y.  449,  cited  by 
the  learned  counsel  for  the  appellant,  will  serve  to  illustrate  the  dis- 
tinction between  a  contract  valid  in  its  creation,  which  has  become 
void  by  an  act  of  the  party  so  that  it  cannot  be  enforced,  and  one 
that  is  illegal  and  contrary  to  public  policy.  In  that  case  the  cause 
of  action  grew  out  of  an  agreement  between  the  plaintiff  and 
defendant,  by  which  one  of  them  was  to  withdraw  his  application 
for  appointment  to  an  office  by  the  governor  in  favor  of  the  other, 
upon  an  agreement  to  divide  the  fees.  The  court  very  properly  held 
that  this  agreement  was  contrary  to  public  policy  and  void  at  com- 
mon law,  and  being  thus  tainted,  no  new  agreement  entered  into  to 
carry  into  effect  any  of  its  provisions  was  valid.  The  same  principle 
was  decided  by  this  court  in  Woodworth  v.  Bennett,  43  N.  T.  273* 
But  this  principle  is  not  applicable  to  the  present  case.  Here  the 
original  contract  was  lawful  and  valid ;  it  was  not  tainted  with  the 
vice  of  corruption  or  other  illegality.  It  had  become  void  aooording 
to  its  terms,  and  in  that  condition  it  could  not  be  enforced;  but  it 
was  not  beyond  resurrection  by  the  act  of  the  parties  themaelTei. 

I  am  aware  that  there  is  an  intimation,  by  Bboksok,  J.,  in  Omitk 
T.  Saratoga  County  Mutual  Fire  Insurnnrc  dompany,  3  Hill,  500^ 
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that  a  mere  waiTer  would  not  reviye  such  a  policy.  He  says:  ^^It 
is  difBcult  to  see  how  anything  short  of  a  new  creation  could  impart 
▼itality  to  this  dead  body.''  He  did  not,  howeyer,  intend  to  decide 
the  question  of  wairer,  and  added :  "  But  it  is  unnecessary  to  put 
this  case  uix>n  the  ground  that  the  forfeiture  could  not  be  waiyed ;  ^ 
and  then  proceeds  to  show  that  there  had  been  no  waiyer. 

In  7  Hill>  49y  in  a  similar  case,  Bbabdslby,  J.,  said :  '^Whether  a 
policy,  after  haying  become  yoid  by  the  alienation  of  the  property 
insured,  can  be  restored  to  yitality  by  a  mere  act  of  waiyer  on  the 
part  of  the  underwriters,  need  not  now  be  decided."  Precisely  what 
is  intended  as  a ''  mere  act  of  waiyer"  is  not  yery  clear;  but  it  is 
probable  that  both  of  the  learned  judges  intended  to  make  a  distinc- 
tion between  such  an  act  and  an  act  which  would  amount  to  an 
agreement  to  reyiye  and  continue  the  contract. 

I  haye  been  unable  to  fii«d  any  adjudged  case  holding  that  such 
forfeiture  may  not  be  waiyed,  and  such  policy  reyiyed,  by  an  act 
firom  which  the  consent  of  the  underwriters  may  fairly  be  inferred. 
The  authorities  in  this  State  and  elsewhere  are  quite  decisiye  that 
it  may  be  done.  Solms  y.  Rutger^  Fire  Ins.  Oo.,  5  Abb.  N.  S.  201 ; 
HowM  y.  Knickerbocker  Fire  Ins.  Co.y  44  N.  Y.  276 ;  Wolfe  y.  Secur* 
ity  Fire  Ins.  Co.y  39  id.  51 ;  Hooper  v.  Hudson  River  Fire  Ins.  Coj 
17  id.  424 ;  GarroU  y.  Charter  Oak  Fire  Ins.  Co.,  38  Barb.  402 ; 
Keel^r  y.  Niagara  Fire  Ins.  Co.,  16  Wis.  528. 

It  is  claimed,  howeyer,  by  the  counsel  for  the  appellant,  that, 
when  the  renewal  was  obtained,  the  transfer  had  been  made,  and 
that  this  renewal  constituted  a  new  policy,  which  was  yoid  and 
illegal  within  the  principles  before  stated.  I  do  not  think  so.  The 
renewal  simply  reyiyed  the  original  policy,  and  continued  it  with  all 
the  yirtue  which  it  would  haye  had,  for  any  purpose,  if  it  had  not 
expired.  Besides,  Lewis  J.  Shearman  had  an  insurable  interest 
remaining,  as  lessee  and  owner  of  the  equity  of  redemption,  which 
may  be  deemed  sufficient  to  obyiate  this  objection. 

The  important  question  is,  whether  the  forfeiture  was  waiyed  and 
the  policy  reyiyed  by  the  consent  of  the  defendant  to  the  transfer  of  it 
to  the  plaintiff.  In  the  case  of  an  insurance  upon  goods,  it  has 
been  held  by  this  court,  that  a  request  that  the  company  would  con- 
sent to  an  assignment  of  the  policy  was  a  sufficient  notice  to  them 
that  the  party  making  it  had  acquired,  or  was  about  to  acquire* 
some  interest  in  the  goods  insured,  and  was  a  compliance  with  the 
condition  of  the  policy  on  that  subject    Hooper  y.  Hudson  River 
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Fire  Ins.  Co.,  17  ST.  Y.  424 ;  Wolfe  v.  The  Security  Fire  Ins.  Co., 
39  id.  49.  An  assignment  of  the  policy  would  be  useless  for  any 
purpose^  unless  the  assignee  had  some  interest  in  the  subject  insured. 
This  interest  may  be  as  owner  or  incumbrancer,  but  whatever  it 
is,  the  underwriters,  by  consenting  to  the  assignment,  agree  to 
become  answerable  to  the  assignee,  to  the  extent  of  whatever  inter- 
est he  has,  and  if  the  whole  interest  is  transferred,  the  consent  is 
equivalent  to  an  agreement  to  be  liable  to  the  assignee  upon  the 
policy  as  a  subsisting  operative  contract.  I  see  no  reason  why  the 
fiame  rule  should  not  apply  to  a  policy  upon  real  as  well  as  per- 
sonal property,  but  it  is  unnecessary  in  this  case  to  determine  that 
the  request  to  assign  was  a  sufficient  notice  of  the  transfer  of  the 
property,  because  it  expressly  appears  that  the  agent  was  informed 
of  the  fact  at  the  time  the  request  was  made.  It  is  objected  that 
the  agent  was  not  informed  of  the  time  of  the  transfer,  nor  that 
the  renewal  was  subsequent  to  the  transfer,  but  this  is  not  material. 
It  is  enough  that  the  plaintiff  requested  that  he  should  be  substi  • 
tuted  as  the  insured,  on  the  ground  that  the  property  had  been 
transferred  to  him,  and  the  company  consented  to  it  It  is  of  no 
importance  whether  his  conveyance  was  recent  or  remote,  nor 
whether  they  knew  that  the  policy  was  void  at  the  time  of  the 
renewal  by  reason  of  the  transfer  before  that  time.  They  might 
have  insisted  upon  the  forfeiture  if  they  so  elected,  at  whatever  time 
it  was  made.  They  knew  that  the  policy  was  void  when  the  request 
was  made,  and  they  chose  to  revive  it,  and  thereby  consented  to 
insure  the  property  in  the  hands  of  the  plaintiff  as  effectually  as  if 
they  had  given  a  new  policy  to  him.  The  retention  of  the  pre- 
mium received  on  the  renewal  was  a  good  consideration  for  this 
jigreement  No  other  construction  can  be  given  to  the  transaction. 
The  condition  requiring  consent  is  important  to  underwriters,  to 
enable  them  to  determine  the  character  and  standing  of  the  insured ; 
and  when  they  agree  to  a  transfer  of  a  policy  to  a  particular  person, 
knowing  that  he  owns  the  subject  insured,  the  whole  purpose  of 
the  provision  is  complied  with,  and  they  have  no  interest  to  know 
how  or  why  he  acquired  it. 

The  only  remaining  point  made  is,  that  possession  of  the  premises 
was  changed,  which  rendered  the  policy  void.  Lewis  J.  Shearman 
remained  the  occupant  of  the  premises,  and  was  temporarily  absent 
with  his  family  at  time  of  the  fire.  The  house  was  in  charge  of  one 
Brown  for  him.     This  is  not  such  a  change  of  possession  as  will 
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•Toid  the  policy.  Brown's  possession  was  in  fact  and  in  law  Shear- 
man's possession.  He  was  nothing  more  than  the  servant  of  Shear- 
man,  to  take  care  of  the  house  daring  the  temporary  absence  of  tho 
latter  with  his  feunily.  The  constmction  claimed  for  this  prorision 
18  altogether  too  strict  and  technical.  It  is  never  contemplated 
that  the  insured  shall  constantly  remain  on  the  premises. 

For  aught  that  appears,  the  person  left  in  charge  was  a  proper 
and  competent  agent  or  servant  for  that  purpose,  and  there  is  no 
^daim  that  the  fire  occurred  through  his  negligence  or  fault  The 
judgment  must  be  aflbmed. 

Judgmi&nt  affirm$d. 


1M  XHB  IIAXXBE  of  THB  PbIITIOK  of  the  New  YOBK  AKD  TTAarif 

R»  R.  Oo.  y.  EiP,  appellant 

(46N.T.6I1) 

BmlToadB.    .ffnUnerU  domain — landi  far  dtpct$. 

The  Btatate  authoriied  a  raUroad  company  to  take»  bj  right  of  eminent  domain, 
anj  real  estate  that  it  may  require  "  for  the  parpose  of  its  incorporation  and 
for  the  pnrpoee  of  running  and  operating  ita  road."  EM,  that  the  oompany 
eoold  take  land  for  depots,  and  tliat  the  selection  of  the  land  and  location  of 
the  boiidings  were  within  the  discretion  of  the  company. 

Special  proceedings  to  condemn  premises  for  railroad  purposes. 
The  premises  sought  to  be  condemned  were  located  in  New  York 
city,  and  were  leased  in  1858  to  the  New  York  and  Harlem  Railroad 
Company  for  twenty-one  years  at  an  annual  rent  of  15,000,  for  the 
purposes  of  the  road.  The  company,  finding  that  its  business  had 
increased  largely,  considered  it  necessary  to  erect  upon  the  premises 
permanent  and  expensive  structures,  which  ought  not  to  be  put  upon 
premises  held  by  a  lease  soon  to  expire.  They  accordingly  insti- 
tuted proceedings  to  procure  the  fee  under  the  New  York  railroad 
act,  as  amended  in  1869,  which  authorizes  railroads  to  take  lands 
"  for  the  purposes  of  their  incorporation,  or  for  the  purpose  of  run- 
ning or  operating  their  road."  The  lessors  objected,  that  there  were 
other  premises  in  the  vicinity  which  might  be  obtained  for  the  pur- 
VOL.  VII.— 49 
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poBes  of  the  oompanyy  and  that  as  the  company  was  then  in  posses- 
sion of  the  premises  under  the  lease,  these  proceedings  could  not  be 
maintained  to  condemn  the  reversion  or  to  secure  the  fee.  These 
objections  were  OTerruled,  and  an  order  granted  appointing  com- 
missioners of  appraisal.  The  order  was  affirmed  at  general  temit 
and  the  lessors  appealed  to  this  court 

E.  8.  Oerry^  for  appellants. 

M,  Beach,  for  respondent 

ALLENy  J.  That  the  land  and  premises,  the  title  to  which  the 
applicant  seeks  to  acquire  by  these  proceedings,  are  required  for  the 
purposes  of  the  corporation  is  beyond  dispute,  as  is  also  the  fEu^t 
that  the  corporation  has  been  unable  to  agree  for  the  purchase,  by 
reason  of  the  unwillingness  or  inability  of  the  owners,  the  present 
applicants,  to  treat  for  the  sale  of  the  same  for  railroad  purposes. 

The  best  and  highest  evidence  of  the  necessities  of  the  applicant 
is,  that  since  1858  the  company  has  been  in  the  actual  use  and 
occupation  of  the  land  at  a  large  annual  rent,  and  at  a  large  expen- 
diture for  structures  thereon,  for  purposes  connected  with  the  run« 
ning  and  operating  its  railroad.  While  courts  will  not  aUon 
railroad  corporations  to  avail  themselves  of  the  statutory  grant  oi 
power,  to  take  lands  in  invUumy  by  taking  that  which  they  do  not 
require  for  a  bona  fide  purpose,  sanctioned  by  the  act  of  the  legis- 
lature, when  really  required  in  good  faith  for  the  purposes  of  the 
act,  they  will  not  interfere  to  prevent  the  taking.  Webb  v.  Tlie 
Manchester  d  Leeds  R.  Co.,  4  Mylne  &  Craig,  116.  It  is  now  quite 
too  late  to  object,  that  the  objects  and  purposes  of  railroad  corpora- 
tions are  not  public,  or  that  the  duties  devolved  upon  them,  and 
the  services  rendered  by  them,  are  not  of  a  public  character,  and  in 
furtherance  of  public  interests. 

The  public  have  an  interest  in  the  use  of  a  railroad,  and  in  the 
proper  performance  of  every  power  within  the  firanchise  conferred 
upon  a  railroad  corporation,  and  hence  every  facility  needed  by 
such  corporation  is  for  public  purposes,  and  whatever  is  required  to 
enable  the  corporation  to  perform  its  duty  to  the  public,  is  within 
the  principle  which  permits  a  delegation  of  power  to  it  The  righ^ 
cf  eminent  domain,  which  is  but  a  right  of  the  people  or  govern- 
ment to  resume  the  possession  of  lauds  for  public  use,  and  subject 
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lo  which  right  property  is  always  held,  may  be  delegated  to  indi- 
yidnals,  corporations  or  municipalities  for  like  a«e,  and  that  the 
constmction  and  operating  of  a  railroad  is  such  a  use  as  justifies  a 
delegation  of  this  right  is  now  beyond  question,  and  is  not  open  for 
consideration.  In  re  R,  £  S.  R.  Co.  t.  DaviSy  43  N.  Y.  137; 
Beehman  v.  Saratoga  d  Scnenectady  R.  Co^  3  Paige,  45.  It  is 
undoubtedly  true,  as  claimed  in  behalf  of  the  appellants,  that  the 
grant  of  power  being  in  derogation  of  common  right  is  not  to  be 
extended  by  implication,  and  that  the  act  conferring  the  power 
must  be  strictly  complied  with.  These  principles  are  elementary. 
But  statutes  granting  these  powers  are  not  to  be  construed  so 
literally,  or  so  strictly  as  to  defeat  the  evident  purpose  of  the  legis* 
lature.  They  are  to  receive  a  reasonably  strict  and  guarded  con- 
struction, and  the  powers  granted  will  extend  no  further  than 
expressly  stated,  or  than  is  necessary  to  accomplish  the  general 
scope  and  purpose  of  the  grant  If  there  remains  a  doubt  as  to  the 
extent  of  the  power,  afker  all  reasonable  intendments  in  its  favor, 
the  doubt  should  be  solved  adversely  to  the  claim  of  power.  The 
purposes  for  which  lands  may  rightfully  be  condemned  to  the  uses 
of  a  railroad  company  are  not  necessarily  confined  to  those  needftil 
for  the  track,  but  the  legislature  may  confer  the  right  to  take  lands 
oompulsorily,  for  all  needful  purposes  of  the  road  and  works  proper 
and  necessary  to  enable  it  to  perform  the  public  service  authorized 
by  its  charter.  The  extent  of  the  power  depends  upon  the  terms 
of  the  grant  The  act  under  which  the  power  is  sought  to  be' 
exercised  by  the  present  applicant  authorizes  the  taking  of  any  such 
estate  which  it  shall  require, ''  for  the  purposes  of  its  incorporation, 
or  for  the  purpose  of  running  or  operating  its  road."  Laws  of  1869, 
ch.  237,  §  1.  The  language  of  the  act  is  very  general  and  com- 
prehensive. If  lands  are  required  for  any  of  the  purposes  of  the 
incorporation,  or  for  the  purpose  of  operating  and  running  the 
road,  that  is,  in  the  proper,  enjoyment  and  exercise  of  the  franchise 
conferred,  and  in  the  performance  of  the  service  to  the  public 
assumed  by  it,  they  may  be  taken  in  invitum.  The  only  limit  to 
the  power  is  the  reasonable  necessity  of  the  corporation  in  the  dis* 
chai^  of  its  duty  to  the  public.  The  right  to  take  lands  upon 
which  to  erect  a  manufiictory  of  cars,  or  dwellings  for  operatives,  ii 
not  included  in  the  grant  Such  purposes  are  not  legitimately  and 
necessarily  connected  with  the  management,  the  running  and  oper« 
ating  of  the  railroad.    Eldridge  v.  Smithy  34  Vt  484 :  Brainerd  v. 
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Fecky  id.  496.  Neither  can  lands  be  taken  for  a  mere  subsidiary  or 
extraordinary  parpose.  Bat  passenger  depots,  convenient  and 
proper  places  for  the  storing  and  keeping  cars  and  locomotives^ 
when  not  in  use,  proper,  secure  and  convenient  places,  having  refer- 
ence to  the  public  interests  to  be  subserved,  for  the  receipt  and 
delivery  of  freight,  and  for  the  safe  and  secure  keeping  of  property 
between  the  time  of  its  receipt  and  dispatch,  or  after  its  arrival  and 
discharge,  and  before  its  removal  by  the  owner  or  consignee,  are 
among  the  acknowledged  necessities  for  the  running  and  operating 
the  railroad,  to  the  proper  prosecution  of  the  business  in  the  inter- 
ests of  the  public.  They  may  be  regarded  as  indispensable  to  the 
aooomplishment  of  the  general  purposes  of  the  corporation  and  the 
design  of  the  legislative  grant. 

The  purpose  and  object  for  which  these  lands  are  required  are 
clearly  within  the  scope  of  the  grant.  In  The  Rensselaer  and  Sara^ 
toga  Railroad  Company  v.  Davis,  supra,  the  application  was  not  for 
the  bo7ia  fide  purposes  of  the  corporation,  but  for  speculative  pur- 
poses, and  in  fraud  of  the  act  conferring  the  power.  The  lands 
were  not  wanted  for  any  legitimate  purpose  authorized  by  the  act ; 
and  the  court,  in  the  just  exercise  of  the  power  vested  in  it,  to 
supervise  and  control  the  discretion  of  corporations  in  the  exercise 
df  statutory  powers,  and  following  well-established  precedents,  by 
its  decision  prevented  the  appropriation  of  individual  property  tu 
private  use.  Flower  v.  London,  Brighton  and  South  Coast  R.  Co., 
2  Drew  ft  Sm.  330.  It  is  claimed  that  there  are  other  lands  in  the 
same  vicinity  equally  well  adapted  to  the  use  of  the  applicant  as'  those 
sought  to  be  acquired  by  these  proceedings,  and  which,  possibly, 
might  be  acquired  by  purchase  from  the  owners.  But  such  objec- 
tions to  these  proceedings  are  untenable.  The  location  of  the 
buildings  of  the  company  is  within  the  discretion  of  the  managers, 
and  courts  cannot  supervise  it.  The  legislature  has  committed  to 
the  discretion  of  the  corporation  the  selection  of  lands  for  its  uses, 
and  if  the  necessity  of  lands  for  such  purposes  is  shown,  and  the 
lands  sought  are  suitable,  the  courts  cannot  control  the  exercise  of 
the  discretion,  or  direct  which  of  several  plats  of  ground  shall  be 
taken.  If  the  taking  of  one  plat  of  ground  in  preference  to  another 
could  be  shown  to  work  great  mischief,  and  result  in  great  loss 
which  could  be  prevented  by  taking  another,  and  the  proceeding  to 
take  one  parcel  compulsorily,  in  preference  to  another  equally  well 
adapted  to  the  uses  of  the  company,  is  from  some  unworthy  or  tnali- 
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dons  motiyey  and  not  in  the  interests  of  the  public,  the  coart  might 
entertain  the  question,  and  in  the  exercise  of  a  sound  discretion 
withhold  its  consent  to  the  appropriation.  But  in  this  case  there 
ore  good  reasons,  resulting  from  the  present  occupation  of,  and  the 
expensiye  improTements  put  upon,  these  premises  by  the  appellant, 
why  they  should  be  taken  if  suitable  and  proper  for  the  purposes 
required,  the  owners  not  claiming  that  they  will  sustain  any  especial 
injury  peculiar  to  themselves,  which  would  not  be  sustained  by  the 
owners  of  adjacent  lands,  if  taken. 

The  only  other  question  that  need  be  considered  is  the  objection 
that  there  is  no  present  necessity  for  these  proceedings,  for  the 
reason  that  the  applicant  is  now  the  lessee  of  the  premises  for  a 
term  having  several  years  yet  unexpired,  with  the  right  to'  occupy 
them  for  any  of  the  purposes  of  the  incorporation.  The  evidence 
shows  that  since  the  taking  of  the  lease  by  the  applicant,  the  busi- 
ness of  the  road  has  greatly  changed  in  character,  as  well  as 
increased  in  amount  and  volume ;  that  the  growth  and  increasing 
commerce  of  the  city  has  made  necessary  great  and  material  changes 
in  the  location  of  the  depots,  freight  and  car-houses,  and  other 
works  and  structures  of  the  company ;  that  the  protection  of  the 
city  against  fires,  as  well  as  the  proper  security  and  protection  of 
property  intrusted  to  the  corporation,  while  legitimately  in  its  cus- 
tody in  the  prosecution  of  its  authorized  business,  as  well  as  to 
enable  it  to  furnish  to  the  public  the  reasonable  and  proper  facili- 
ties which  are  demanded  by  the  necessities  of  the  appropriate 
business  of  the  corporation,  require  that  the  present  temporary 
and  combustible  structures  on  the  lands  should  be  removed,  and 
larger  and  more  permanent  structures  take  their  place,  less  liable 
to  destruction  by  fire,  and  which  would  furnish  a  better  and 
more  desirable,  as  well  as  more  safe  and  secure,  deposit  for  goods, 
while  necessarily  in  its  custody,  and  that  such  improvements 
would  cost  at  least  1125,000.  The  making  of  these  improvements 
are  directly  in  and  for  the  public  interests,  and  not  merely  a  matter 
of  convenience  or  profit  to  the  corporation.  The  public  cannot 
reasonably  require  these  expensive  and  permanent  buildings  to  be 
put  upon  lands  of  which  the  railroad  company  is  not  the  owner, 
and  of  which  it  has  the  use  for  a  period  less  than  ten  years,  without 
the  privilege  of  a  renewal  of  the  lease,  or  a  right  to  purchase  the 
premises  at  the  expiration  of  the  term.  The  value  of  the  materials 
upon  a  removal  of  the  buildings  would  be  but  trifling  compared 
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with  the  cost  and  value  of  the  buildings  themselves.  The  necessity 
is  a  permanent  necessity^  and  the  uses  are  permanent  and  not  tem- 
porary. The  right  to  use  the  property  under  the  lease  is  temporaiyi 
and  does  not  supply  the  permanent  necessities  of  the  company.  A 
usufructuary  right,  either  temporary  as  to  its  continuance,  oi 
limited  in  its  character,  does  not  give  to  the  applicant  the  property, 
the  land  which  it  has  a  right  under  the  statute  to  acquire  for  its 
purposes.  Whenever  the  interest  acquired  under  its  lease  is  not 
such  an  interest  as  the  proper  running  and  operating  its  road 
required,  there  can  be  no  good  reason  why  proceedings  may  not  be 
taken  to  acquire  the  land  in  place  of  the  term  under  the  lease.  The 
necessity  is  a  present  necessity,  having  respect  to  the  present  wants 
of  the  public,  and  the  application  is  based  upon  the  present  business 
of  the  corporation,  and  the  wants  of  the  public,  and  not  upon  any 
future  and  contingent  or  conjectural  needs  either  of  the  corporation 
or  the  public.  '  The  taking  of  the  lease  does  not  create  an  estoppel 
against  this  application.  The  application  is  not  to  condemn  the 
rent,  or  the  right  to  the  rent  for  the  term.  It  is  to  acquire  the  Imd, 
subject  to  the  lease,  the  remedy  which  has  become  necessary  for  the 
purposes  of  the  corporation. 
The  order  must  be  affirmed,  with  costs. 

Order  affirmed. 


Rbdmokd,  appellant,  v.  The  Liyebpool,  New  York  ft  Philadil* 

PHiA  Steamboat  Go. 

(46  N.  T.  R8.) 
Oammon  carrier  &y  toater.    Delvoery.    Effect  of  reoewue  km. 

A  common  carrier  by  water  is  not  released  from  all  liability  by  the  deposit  of 
goods  upon  the  wharf  at  a  reasonable  hour  with  due  notice  to  the  consignee. 
If  the  consignee  does  not  appear  to  claim  or  receive  the  goods.  It  is  the  duty 
of  the  carrier  to  provide  a  proper  place  of  storage,  or  is  case  of  imported 
goods,  subject  to  duty,  to  see  that  they  are  in  proper  custody. 

The  obligation  of  a  carrier  of  imported  goods  does  not  require  a  delivery  la 
contravention  of  the  revenue  laws ;  but  where  the  owner  has  obtained  the 
requisite  permit  to  remove  the  goods,  the  fact  of  their  removal  under  the 
supervision  of  the  proper  xevenue  officers  does  not  affect  the  Uabili^  of  the 
carrier. 

« 

\ 
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AcnON  to  recoTer  the  value  of  a  box  of  merchandise.  The  opin- 
ion sufficiently  states  the  case.  Only  questions  of  law  are  consid- 
ered which  arise  on  the  following  requests  to  flnd^  made  by  defend- 
ant to  the  referee : 

1.  ''That  the  case  of  merchandise  in  the  complaint  mentioned 
was  discharged  at  a  proper  and  reasonable  time  and  place^  at  the 
city  of  New  York,  on  due  notice,  and  that  such  discharge  was  a  full 
deUvery  according  to  law  and  the  usage  of  the  port  of  New  York, 
as  proved,  and  discharged  the  defendant  from  all  responsibility 
therefor,  which  the  referee  declined  to  find,  and  defendant's  coun- 
sel excepted. 

2.  '*  That  the  said  case  of  merchandise  being  foreign  merchan- 
dise, received  at  this  port,  entered  in  bond  by  the  plaintiff,  was 
delivered  on  the  wharf  into  the  hands  of  the  United  States  authori- 
ties, or  placed  under  their  custody  or  control,  and  that  such  dispo- 
sition of  such  case  was  a  sufficient  delivery  and  discharge  of  this 
defendant  of  its  obligations  of  the  contract  of  carriage,  which  the 
referee  declined  to  find,  and  defendant's  counsel  excepted. 

8.  ''  That  under  the  evidence  presented,  and  the  law  applicable  to 
this  case,  the  defendant  was  entitled  to  a  report  and  judgment  in 
its  &vor,  which  the  referee  declined  to  find,  and  defendant's  coun- 
sel excepted.'* 

The  referee  found  in  &vor  of  plaintiff  for  $971.88,  and  judgment 
was  entered  on  the  report  for  tiiat  sum.  The  judgment  was  re- 
versed at  general  term,  and  a  new  trial  ordered.  Pl^tiff  appealed 
to  this  court. 

H.  NicoUf  for  appellant 

J,  W.  Oerardy  for  respondent 

Allek,  J.  The  supreme  court  has  reversed  the  judgment 
entered  upon  the  report  of  the  referee,  and  ordered  a  new  trial.  As 
it  is  not  stated  in  the  judgment  of  reversal  that  it  was  on  questions 
of  fact,  the  judgment  must  be  deemed  to  have  been  reversed  on 
questions  of  law,  and  the  facts  are  not  open  to  review  in  this  court 
Code,  §§  268,  272 ;  Baldwin  v.  Van  Deusen,  37  N.  Y.  487.  The 
referee  has  found  that  the  defendants,  as  common  carriers  by  water, 
received  the  plaintiff's  merchandise  at  Belfast,  Ireland,  to  be  carried 
from  there  to  New  York,  and  there  delivered  to  the  owner,  the  bill 
of  lading  exempting  the  carriers  from  certain  risks,  by  none  of 
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which  were  fhe  goods  lost ;  that  the  vessel  in  which  the  goods  were 
shipped  arrived  at  her  port  of  destination,  having  the  goods  on 
board,  and  that  twenty-two  of  the  twenty-three  cases  were  delivered 
to  the  plaintiff,  and  that  the  defendants  failed  to  deliver  the  remain- 
ing case  or  box.  Upon  these  facts,  if  there  was  nothing  to  detract 
from  their  force,  or  excuse  the  defendants,  the  plaintiff  was  entitled 
to  judgment  for  the  value  of  the  missing  case. 

It  was  not  claimed  in  the  answer,  and  the  referee  was  not  requested 
to  find  upon  the  evidence,  that  there  was  an  actual  delivery  to  the 
plaintiff  or  his  agent,  but  it  was  claimed  that  the  duty  of  the  car- 
rier was  fully  performed,  so  as  to  discharge  the  company  from 
liability  as  such  carrier,  without  such  actual  delivery  to  and  receipt 
by  the  owner  and  consignee ;  and  the  questions  for  consideration 
here  are  presented  by  three  requests  to  the  referee,  and  his  refusal  to> 
find  and  decide  as  requested.  The  third  of  the  propositions  is  very 
general,  and  presents  no  specific  question  of  fact  or  of  law.  It  is, 
that  under  the  evidence  presented  and  the  law  applicable  to  this 
case,  the  defendant  was  entitled  to  a  report  and  judgment  in  its 
favor.  .  A  request,  in  this  form,  is  equivalent  to  and  presents  no 
other  question  than  is  presented  by  the  exception  to  the  general 
conclusions  of  law  of  the  referee  adverse  to  the  defendant ;  and  as 
that  is  fully  warranted  by  the  findings  of  fact,  and  they  are,  in  turn, 
supported  by  the  evidence,  and  not  controverted  by  the  defendant, 
the  request  and  exception  to  the  refusal  need  not  be  farther  noticed. 
The  counsel  should  have  specified  some  fact  or  facts  to  be  found,  or 
rules  of  law  to  be  adjudged ;  that  is,  called  the  attention  of  the 
referee  to  the  fyyata  claimed  to  have  been  proved,  or  the  particular 
legal  principle  intended  to  be  presented  for  decision  to  entitle  the 
defendant  to  any  benefit  from  its  request  To  give  effect  to  a  request 
so  general  would  establish  a  rule  to  operate  as  a  trap  and  a  snare  to 
suitors,  as  well  as  to  courts  and  referees.  The  first  request  was, 
that  the  referee  should  find  that  the  case  of  merchandise  in  the 
complaint  mentioued  was  discharged  at  a  proper  and  reasonable 
time  and  place,  at  the  city  of  New  York,  on  due  notice ;  and  that 
such  discharge  was  a  frill  delivery  according  to  law  and  the  usage 
of  the  port  of  New  York  as  proven,  and  discharged  the  defendant 
of  all  responsibility  therefor.  This  request,  in  the  form  in  which 
it  was  made,  was  properly  denied,  even  if  it  be  conceded  that  the- 
facts  alleged  were  incontrovertibly  proved.  A  discharge  from  the 
vessel  at  a  proper  place,  seasonable  hour,  and  upon  due  notice  to 
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the  oonsignee,  does  not  discharge  the  carrier  from  all  responsibility 
for  the  safety  of  the  goods.  It  may^  nnder  some  circumstanceey  be 
regarded  as  a  deliyery  to  the  consignee^  and  a  performance  of  the 
contract  of  affreightment^  so  as  to  discharge  the  ship-owner  from 
the  stringent  liability  of  a  carrier,  but  such  cases  are  exceptional, 
and  as  a  rale,  if  for  any  reason  the  .consignee  does  not  appear  to 
claim  the  goods,  or  does  not  receive  them,  it  is  the  duty  of  the  car- 
rier to  provide  a  proper  place  of  deposit,  or  in  case  of  imported 
goods,  subject  to  duty,  to  see  that  they  are  in  proper  custody. 

The  general  rule  is,  and  to  it  there  are  no  recognized  exceptions, 
if  the  consignee  is  unable  or  refuses  to  receive  the  goods,  the  carrier 
is  not  at  liberty  to  leave  them  on  the  wharf,  but  it  is  his  duty  to 
take  care  of  them  for  the  owner.  Story  on  Bailments,  §  545  ; 
Ostrander  v.  Brawn,  15  Johns.  39 ;  Mayeli  v.  Potter^  2  Johns.  Gas.  371 ; 
Fisk  V.  NewtoUf  1  Den.  45.  Judge  Grieb,  in  Richardson  v.  Ooddard, 
23  How.  (IT.  S.)  28,  which  was  an  action  for  the  non-delivery  of  cotton 
at  Boston,  shipped  at  Apalachicola>  used  this  language:  ^'When 
goods  are  not  accepted  by  the  consignee,  the  carrier  should  put  them 
in  a  place  of  safety ;  and  when  he  has  so  done,  he  is  no  longer 
liable  on  his  contract  of  afEreightmenf  It  follows  that  until  this 
is  done  the  liability  of  the  carrier  continues.  And  see  2  Eenf  s 
Com.  605.  If  it  be  conceded  that  a  carrier  by  water  may  dis- 
charge himself  from  liability,  by  delivering  merchandise  upon  a 
wharf,  with  notice  to  the  consignee,  the  latter  is  entitled  to  a  reason- 
able time  to  remove  them,  and  they  are  at  the  risk  of  the  carrier 
until  a  reasonable  time  for  such  removal  has  elapsed ;  and  a  right 
to  put  the  goods  in  store  for  the  consignee  does  not  exist  until  the 
latter  has  had  a  reasonable  time  for  their  removal  Price  v.  PoweU, 
8  Oom.  322.  It  was  doubted  in  the  case  cited^  whether  a  local 
custom  might  be  shown  in  exoneration  of  the  carrier,  by  which  the 
delivery  was  complete,  by  landing  merchandise  on  the  wharf. 

The  request  to  rule  that  the  carrier  was  exonerated  from  liability 
by  depositing  the  goods  on  the  wharf,  and  before  the  consignee  had 
time  to  receive  them,  was  properly  reflised.  A  mere  deposit  of  the 
goods  by  the  defendants  on  their  own  wharf,  without  acceptance  by 
the  consignee,  not  separated  and  set  apart  from  the  residue  of  the 
cargo,  and  without  a  reasonable  opportunity  and  time  for  their 
removal,  did  not  discharge  the  defendant,  and  they  remained  at  the 
risk  of  the  carrier,  under  all  the  circumstances  suggested  in  the 
request  as  having  been  proved  and  established  on  the  trial.  Othe? 
Vol.  Vn.— 60 
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circamstances  not  claimed  to  have  been  proved  were  necessary  to 
relieve  the  defendant  from  liability  as  carriers.  Cope  v.  Cordova,  1 
Bawle^  203,  decided  in  1829,  is  relied  upon  as  sustaining  the  position 
of  the  defendant,  and  the  syllabus  of  the  case,  as  prepai*ed  by  the 
reporter,  goes  the  full  length  of  the  doctrine  contended  for.  It  is  aa 
follows :  The  master  of  a  vessel  arriving  at  the  port  of  Philadelphia 
from  a  foreign  port  is  not  bound,  by  the  bill  of  lading,  to  deliver  the 
goods  personally  to  the  consignee.  The  liability  of  the  ship-owner 
ceases  when  the  goods  are  landed  at  the  usual  wharf.  The  first 
proposition,  that  a  personal  delivery  to  the  consignee  is  not  required, 
is  correct.  The  other  part  of  the  statement  is  not  warranted  by 
the  judgment  of  the  court,  and  should  be  essentially  qualified  and 
modified.  The  action  came  before  the  court  upon  a  writ  of  error, 
upon  a  case  stated.  A  ship  arrived  at  Philadelphia  from  Liverpool 
with  ten  crates  of  iron  for  the  plaintiff,  all  of  which  but  one  were 
received  by  the  plaintiff.  The  ten  crates  were. entered  by  the  plain 
tiff  at  the  custom-house,  and  the  plaintiff  sent  a  porter  with  a 
custom-house  permit  and  authority  to  receive  the  goods.  The  porter 
delivered  the  permit  to  the  inspector  on  board  the  ship  and  asked 
for  the  goods.  On  three  different  days  one  or  more  of  the  ciates 
were  received  by  the  plaintiff.  The  porter  did  not  attend  at  the 
wharf  the  whole  of  the  days,  but  called  repeatedly  during  the  days 
and  inquired  of  the  inspector  for  the  orates,  and  took  them  away  as 
received.  The  last  crate  was  landed  on  the  wharf  on  one  of  these 
days,  but  was  not  received  by  the  porter.  The  usual  custom  and 
practice  followed,  in  unloading  vessels  at  that  port,  was  stated.  In 
giving  judgment,  the  court  referred  to  the  customs  at  certain  for- 
eign ports,  as  stated  by  authorities,  and  the  custom  at  Philadelphia, 
and  that  inquiry  had  been  made  among  merchants,  and  that  the 
result  of  the  inquiry  was,  that  theretofore  goods  when  landed  had 
been  considered  at  the  risk  of  the  consignee,  and  that  the  general 
understanding  had  been,  that  the  liability  of  the  ship-owner  ceased 
upon  the  landing  of  the  goods  at  the  usual  wharf;  but  the  decis- 
ion is  finally  made  to  rest  upon  the  proposition  that  if,  under  the 
circumstances  stated,  the  goods  were  lost,  it  was  in  consequence  of 
the  plaintiff's  own  negligence,  or  that  of  his  servant  The  case  wai 
decided  upon  its  peculiar  circumstances,  and  upon  the  ground  of 
the  neglect  of  the  plaintiff,  and  it  is  not  an  authority  for  any  gen* 
eral  principle. 

Richardson  v.  Ooddard,  supra^  is  authority  for  the  rule,  that  when 
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the  master  of  a  yefisel  deliyered  the  goods  at  the  place  chosen  by  the 
consignees,  at  which  they  agreed  to  receive  them,  and  did  receiye 
A  large  })ortion  of  them,  after  full  and  fair  notice,  and  the  master 
deposited  them  for  the  consignees  in  proper  order  and  condition  at 
midday,  on  a  week-day,  in  good  condition,  it  was  a  good  delivery, 
according  to  the  general  usages  of  the  commercial  and  maritime  la^v. 
The  rule  is  carefully  guarded,  and  comes  far  short  of  the  request 
made  by  the  defendant.  The  facts,  as  stated,  were  held  to  consti- 
tute a  good  delivery  to  the  consignees.  The  goods  were  not  deliv- 
•ered  at  the  wharf  of  the  carriers,  or  at  a  wharf  at  which  they 
intended  to  discharge  the  cargo,  but  at  another  wharf  selected  by 
the  consignees,  and  for  their  convenience.  The  cotton  had  been 
placed  on  the  wbarf  at  the  disposal  of  the  consignees,  and  with 
thei^  knowledge,  and  they  had  removed  a  part  of  it,  and  postponed 
the  removal  of  the  residue,  for  reasons  which  the  court  held  insuflS- 
cient,  for  more  than  twenty-four  hours  after  the  unloading  was 
completed,  when  the  cotton  was  destroyed  by  an  accidental  Are. 
The  consignees  had  hindered  the  discharge  of  the  cargo,  by  their 
prior  neglects  to  remove  that  which  had  been  placed  on  the  wharf; 
:and  received  repeated  notices  from  the  master  to  remove  the  cotton. 

This  case  does  not  come  within  the  principle  of  that  decision* 
Here  the  goods  were  on  the  defendant's  wharf,  not  separated  and 
set  apart  for  the  consignees,  there  was  no  neglect  in  their  removal, 
And  they  were  not  casually  destroyed. 

Sly  V.  ^sw  Haven  Steamboat  Co.,  53  Barb.  207,  was  decided  on 
its  own  peculiar  circumstances,  as  was  Cope  v.  Cordova,  supra.  The 
delivery  upon  the  wharf  in  that  case,  and  in  reference  to  the  course 
of  business  between  the  parties,  was  held  to  be  a  delivery  to  the 
<X)nsignee,  exonerating  the  carrier.  The  court  says :  '^  The  evidence 
clearly  establishes  a  course  of  business  between  the  parties,  in  rela- 
tion to  the  mode  of  delivering  goods,  which  must  govern  the  lia- 
bility of  the  defendants  in  this  case.''  Gatliffe  v.  Bourne,  4  Bing.  (N. 
€.)  314 ;  S.  C,  in  Ezch.  Gh.,  3  M.  &  0.  643;  and  in  the  house  of 
lords,  11  Clark  &  Fin.  45,  although  not  precisely  analogous  to  this 
case,  as  there  the  goods  were  destroyed  by  a  casual  fire,  and  here 
they  have  been  misdelivered  or  wrongfully  taken,  is,  nevertheless, 
an  authority  directly  hostile  to  the  claim  of  the  defendant,  and  sus- 
tains the  refusal  of  the  referee  to  decide,  as  requested,  that  a  dis- 
charge upon  the  wharf  exonerated  the  carrier.  To  a  declaration  on 
a  contract  for  the  carriage  of  goods  from  Dublin  to  London,  and  a 
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deliyery  at  the  port  of  London  to  the  plaintiff  or  his  assigns,  a  plea 
that,  on  the  arriyal  of  the  vessel  at  London,  the  goods  were  deposited 
on  a  wharfy  there  to  remain  until  they  could  be  delivered  to  the 
plaintiff,  the  wharf  being  a  place  where  goods  from  Dublin  were 
accustomed  to  be  landed,  and  fit  and  proper  for  such  purposes,  that 
before  a  reasonable  time  for  delivery  elapsed,  they  were  destroyed  by 
fire,  which  broke  out  by  accident,  was  held  bad. 

There  was  no  sufiicient  evidence  of  a  custom  or  usage  in  New 
York  which,  under  such  circumstances,  would  release  the  carrier 
firom  further  liability,  and  place  the  goods  at  the  risk  of  the  owner* 
It  is  not  necessary  to  consider  whether  such  a  custom,  if  proved^ 
could  vary  the  contract  of  the  parties. 

The  other  request  was,  that  the  referee  should  find  and  decide 
that  the  merchandise,  being  foreign  merchandise  entered  in  bond 
by  the  plaintiff,  was  delivered  on  the  wharf  into  the  hands  of  the 
United  States  authorities,  or  placed  under  their  custody  or  control^ 
and  that  such  disposition  was  a  sufficient  delivery  and  discharge  of 
the  defendant  from  the  obligations  of  the  contract  of  carriage. 

The  control  which  the  law  gives  the  revenue  officers  over  foreign 
merchandise,  brought  into  the  ports  of  the  United  States,  has  noth* 
ing  to  do  with  the  contract  between  the  ship-owner  and  the  con* 
fignee  or  owner  of  the  goods. 

The  promise  of  the  carrier  is,  necessarily,  subject  to  the  revenue 
laws  of  the  country,  and  his  obligation  does  not  require  a  delivery 
in  contravention  of  the  laws,  but  when  and  as  those  laws  permit,. 
and  to  the  party  entitled.  It  may  well  be  that,  if  the  owner  &ilft 
to  comply  with  the  laws,  and  cannot  lawfully  land  or  remove  the 
goods,  and  they  are  seized  and  taken  by  the  officers  of  the  govern- 
ment, or  if,  upon  the  omission  of  the  owner,  after  a  reasonable 
opportunity  is  given  him  for  that  purpose,  to  obtain  the  necessary 
authority  to  remove  or  receive  the  goods,  they  are,  in  pursuance  of 
law,  delivered  to  and  received  by  the  proper  officers;  in  other 
words,  placed  in  the  custody  of  the  law,  the  carrier  would  be  dis- 
charged from  further  responsibility  to  the  merchant.  It  would  be 
equivalent  to  a  storing  of  the  goods,  under  circumstances  authoriz* 
ing  the  master  of  the  vessel  to  store  them  for  the  owner.  But  such 
is  not  this  case.  The  owner  did  obtain  a  permit  to  land  the  goods^ 
to  receive  them  from  the  carrier,  and  remove  them  to  a  particular 
place  of  deposit,  a  designated  bonded  warehouse.  That  the  removal 
was  under  the  supervision  of  an  inspector  of  customs,  whose  duty 
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it  was  to  see  that  goods  were  not  remoyed  in  fraud  or  eyadon  of 
the  reyenue  laws,  or  taken  to  places  not  authorized  by  law,  did  not 
at  all  affect  the  relation  of  the  parties  to  the  action,  or  their  duties 
and  b'abilities.  Such  of  the  goods  as  were  taken  were  receiyed  and 
taken  hy  the  plaintiff,  and,  under  the  permit,  he  was  entitled  to 
take  alL  He  was  entitled  to  an  absolute  deliyery  from  the  master 
of  the  yessel ;  but  the  fact  that  his  possession,  as  between  him  and 
the  United  States,  was  a  qualified  possession,  did  not  affect  the 
transaction  with  the  defendant. 

There  is  no  eyidence  in  the  case  tending  to  show  that  the  ous- 
tom-house  ofScers  had,  or  had  authority  to  take,  the  possession  or 
control  of  the  goods,  or  preyent  the  deliyery  to  the  plaintiff  to  be 
taken  by  him  to  the  warehouse.  It  would  haye  been  no  answer  to  a 
demand  by  the  plaintiff  of  the  goods,  that  the  duties  were  not  paid, 
that  they  were  entered  in  bond,  and^that  an  inspector  of  customs 
was  present  to  watch  their  landing,  and  see  that  they  were  carried 
Away  by  proper  persons,  and  to  a  proper  place  of  deposit  The  in- 
spector did  not  assume  to,  and  had  no  legal  right  to,  interfere  with 
the  deliyery  of  the  merchandise  to  the  plaintiff  under  his  permit 
He  might  direct  the  mode  of  deliyery  so  far  as  essential  to  preyent 
frauds  upon  the  reyenues,  but  this  was  the  extent  and  limit  of  hiu 
duties  and  powers. 

The  deliyery  of  the  goods  by  the  ship-owners  or  their  agents  was 
regarded  as  a  transaction  with  the  plaintiff,  and  not  with  the 
United  States  officers,  except  as  they  might  preyent  a  deliyery  as 
authorized  by  law. 

The  case  was  well  decided  by  the  referee,  and  the  order  granting 

a  new  trial  must  be  reyersed,  and  the  judgment  on  the  report  of  the 

referee  be  affirmed. 

Judgmml  aeoordingly. 


Gibson  y.  Tobbt  et  aly  appellants. 

(MN.T.OT.) 
BalU  and  dtUio&ry — paymmtJty  draft, 

WhiiTO  tlie  yendor  of  goods  receives  from  the  vendee,  at  the  tins  of  tin 
deliyeijfthe  note  or  bill  of  a  third  person,  the  presumption  is  that  the  note 
or  bill  was  accepted  in  payment  and  satisfaction,  unless  the  eontrarjr  be 
expressly  proved  by  the  vendor. 
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PlaintiiT  0old  a  number  of  hogs  to  defendant,  to  be  paid  for  on  delivery.  0» 
the  delivery,  defendant's  agent,  who  made  the  pnrchase,  said  he  would  haT» 
to  go  to  the  bank  to  get  the  monej  to  paj  for  the  hogs,  and  asked  plaintiff 
which  he  preferred,  the  currency  or  a  draft.  Plaintiff  replied  that  he  pre- 
ferred a  draft,  and  permitted  defendant's  agent  to  sliip  the  hogs  with  tho 
nnderstanding  that  the  draft  should  be  procured  as  soon  as  possible.  The 
draft  of  a  third  person  was  procured  and  accepted  by  plaintiff,  on  tbe  same 
day,  without  defendant's  indorsement.  The  draft  was  dishonored;  and 
■ubeequently  plaintiff  tendered  it  to  defendants  and  demanded  the  money, 
which  was  refused;  whereupon  plaintiff  brought  action  for  the  contract 
price.  BM,  that  the  draft  must  be  deemed  to  have  been  received  in  pay- 
mant,  and  that  the  action  could  not  be  maintained. 

AoTiOK  to  reoover  the  contract  price  of  hogs  sold  by  plaintiff  to* 
defendants.  The  hogs  were  pnrohased  by  defendants'  agent  at  Buffalo, 
Notember  1, 1867,  for  the  sum  of  $3,408.07,  to  be  paid  on  delivery. 
On  the  deliyery,  defendants'  agent,  after  computing  the  amount,  said 
he  would  have  to  go  to  the  bank  to  get  the  money  to  pay  for  the  hogs, 
and  asked  plaintiff  which  he  preferred,  the  currency  or  a  draft  on 
New  York.  The  plaintiff  replied  that  he  preferred  a  draft,  because 
he  wished  to  take  it  home  with  him.  The  agent  was  then  allowed 
to  ship  the  hogs  upon  the  understanding  that  the  draft  should  be 
procured  as  soon  as  possible.  On  the  same  day  defendants'  agent 
procured  a  draft  for  13,200,  payable  to  plaintiff's  order,  and 
delivered  it  to  him,  paying  the  balance  of  the  price  of  the  hogs  in 
money.  Plaintiff  accepted  the  draft  without  defendants'  indorse* 
ment»  but  there  was  no  express  agreement  that  the  draft  should  bo 
at  his  risk.  The  draft  was  dishonored,  and  subsequently  plaintiff 
tendered  the  draft  to  defendants'  agent  and  demanded  the  amount: 
which  was  refused.  This  action  was  then  brought.  At  the  trial 
the  referee  found  that  the  price  of  the  hogs,  to  the  amount  of  the 
draft,  was  unpaid;  that  the  draft  was  not  a  payment,  and  that 
plaintiff  was  entitled  to  judgment  for  the  sum  of  $3,666.66.  Thir 
judgment  entered  on  the  report  was  affirmed  at  general  term 
Defendants  appealed  to  this  court. 

Odorff0  B.  Sabard,  for  appdlants. 

P.  0.  Parh^Ty  for  respondent 

Chuboh,  0.  J.    The  important  question  in  this  case  is  whether^ 
bom  the  &cts  found  by  the  referee,  his  conclusion  of  law  can  b» 
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sofitained.  Did  the  acceptance  of  the  draft  by  the  plaintiff,  under 
the  circumstances  found,  constitute  in  law  a  payment  for  the  price 
of  the  hogs  ?  If  it  did,  the  plaintiff  cannot  maintain  the  action ; 
but  if  noty  the  judgment  must  be  affirmed.  In  determining  this 
question,  it  is  proper  to  consider  whether  the  draft  is  to  be  deemed 
delivered  and  accepted  upon  the  sale  and  deliyery  of  the  hogs,  or 
upon  a  precedent  debt  contracted  for  the  purchase  of  them.  Tlie 
rule  differs  in  the  two  cases  in  the  application*  of  the  presumption 
of  payment  In  the  former  the  rule  is,  that  if  a  vendor  of  goods 
receives  from  the  purchaser  the  note  or  bill  of  a  third  person,  such 
note  or  bill  will  be  deemed  to  have  been  accepted  by  the  vendor,  in 
payment  and  satisfaction,  unless  the  contrary  be  expressly  proved ; 
and  in  such  a  case  the  onus  is  upon  the  person  receiving  the  paper. 
Whitbech  v.  Van  Ness,  11  Johns.  408.  But  when  such  note  or  bill  is 
received  upon  a  precedent  debt,  the  presumption  is  that  it  was  not 
taken  in  payment,  and  the  onus  of  establishing  that  it  was  so 
received  is  upon  the  debtor.  Noel  t.  Murray,  13  N.  Y.  167.  The 
sale  was  for  cash  payable  on  delivery.  No  credit  was  asked  or 
intended  to  be  giyen,  but  it  is  claimed  that  payment  was  waived  by 
the  absolute  delivery  of  the  property.  It  is  competent  for  the  seller 
to  waive  payment  by  an  unconditional  delivery ;  but  the  mere  fiaot 
of  delivery  does  not  necessarily  establish  a  waiver.  If  the  seller 
accompanies  the  delivery  with  a  declaration  of  the  conditional  terms^ 
or  if  that  be  the  implied  understanding  of  the  parties,  the  sale  is 
oonditional.    2  £ent's  Com..  497. 

After  finding  that  the  sale  was  for  cash,  on  delivery,  the  referee 
finds,  that  on  the  delivery  of  the  hogs  to  them,  the  defendants  sat 
down  and  figured  up  what  the  hogs  came  to ;  and,  after  agreeing 
upon  the  amount,  the  agent  of  defendants,  who  made  the  pur* 
chase,  told  the  plaintiff  that  he  would  have  to  go  up  town  and  get 
the  money  to  pay  for  the  hogs,  and  inquired  of  the  plaintiff  which 
he  would  prefer,  the  currency  or  a  draft  on  New  York,  and  the 
plaintiff  said  he  would  prefer  a  draft,  as  he  wished  to  take  it  home; 
and  shortly  thereafter  the  agent  procured  a  draft  payable  to  plain* 
tiff's  order,  and  delivered  it  to  him,  and  that  he  accepted  it  without 
indorsement,  but  did  not  agree  to  receive  it  at  his  own  risk. 

Was  this  an  unconditional  delivery  ?  I  think  not  The  plain- 
tiff, doubtless,  reposed  sufficient  confidence  in  the  defendants'  agent 
to  believe  that  he  would  go  to  a  bank  and  procure  the  draft  ai 
■greed;  but  the  idea  of  giving  credit  to  the  defendants  for  the 
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price  of  the  bogs  was  not  entertained.  It  does  not  appear  that 
the  plaintiff  had  any  knowledge  of  the  defendants  or  their  respon- 
sibility, and  nothing  was  said  on  the  subject.  The  agent  of 
the  defendants  desired  to  ship  the  hogs  on  board  the  cars  before  he 
went  to  the  bank,  about  three  miles  distant,  for  the  draft.  The 
plaintiff  consented  that  he  might  do  so,  but  only  upon  the  agree- 
ment that  the  draft  was  to  be  immediately  obtained.  The  agent 
agreed  that  he  would  procure  either  the  money  or  a  draft  imme- 
diately;  and  the  plaintiff  consented  to  the  delivery  upon  the  condi- 
tion that  the  draft  should  be  procured  as  soon  as  practicable.  It 
would  have  been  no  stronger  if  this  condition  had  been  expressed 
in  terms.  Delivery  and  payment  were,  by  the  contract,  to  be  simul- 
taneous acts  and  were  so  in  substance.  They  constituted  a  single 
transaction.  If  payment  had  not  been  made,  the  plaintiff  might 
have  retaken  his  property.  The  case  is  distinguishable  from  those 
where  a  credit  is  given,  or  the  condition  of  payment  is  waived  by 
delivery,  in  the  circumstance  that  the  intervening  period  between 
the  delivery  and  actual  payment  was  necessary,  in  order  to  make 
the  payment  as  agreed.  In  such  cases  the  idea  of  a  waiver  is 
repelled.  A  person  purchases  an  article  of  merchandise  for  cash, 
and,  upon  receiving  it,  gives  it  to  a  servant  to  carry  away,  after 
which  he  counts  the  money  and  makes  payment.  Oan  it  be  said 
that  a  Credit  is  intended,  and,  if  payment  is  not  made,  would  not 
the  seller  have  a  right  to  reclaim  his  property  ?  Where  the  inter- 
vening period  is  necessary  for  counting  the  money,  or  drawing  a 
note  or  bill  of  a  third  person,  or  going  to  a  bank  to  procure  funds, 
or  doing  any  other  act  for  the  purpose  of  completing  a  contract  of 
sale  and  delivery  according  to  its  terms,  such  sale  and  delivery  wUl 
not  be  regarded  as  complete  until  the  payment  is  made.  All  pre- 
ceding acts  are  deemed  conditional  upon  full  performance.  Such  a 
rule  insures  good  fiuth  in  commercial  transactions,  and  protects  the 
rights  of  all  parties,  and  does  not  interfere  with  the  principle  that 
an  unconditional  delivery  operates  as  a  waiver  of  payment. 

The  delivery  was  accompanied  by  the  understanding  plainly 
implied,  if  not  expressed,  that  it  was  made  conditional  upon  pay- 
ment The  presumption  of  law  that  the  draft  was  received  as  pay- 
ment therefore  applies,  and  the  plaintiff  cannot  maintain  the  action. 
But  suppose  the  other  construction  is  to  prevail,  and  that  a  credit 
was  given,  and  the  draft  delivered  and  received  upon  a  precedent 
debt,  and  that  it  was  incumbent  upon  the  defendants  to  prove  that 
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tt  was  leoeiyed  as  payment,  the  result  would  not  be  changed.  The 
referee,  it  is  true>  finds  that  the  plaintiff  did  not  agree  to  receire  the 
^raft  at  his  own  risk ;  but  this  only  means  that  there  was  no  express 
4igreement  to  that  effect,  and  that  the  other  fkots  found  do  not  con- 
stitute such  an  agreement.  In  this  I  think  the  referee  erred.  li 
there  was  a  debt  it  existed  at  the  time  of  the  conyersation  about 
procuring  the  draft,  and  in  determining  whether  there  was  an 
4igreement  to  receive  the  draft  in  payment.  We  must  take  all  that 
was  said  and  done,  and  the  intervening  period  is  unimportant.  It 
was  expressed  that  defendants'  agent  was  to  go  to  the  bank  for 
money  to  pay  for  the  hogs.  Plaintiff  said  he  preferred  a  draft,  and 
the  agent  promised  to  procure  one,  payable  to  plaintiff's  own  order. 
It  is  clear  that  the  draft  was  to  perform  the  same  service  as  the 
money;  that  is,  ''to  pay ''for  the  hogs.  The  draft  was  obtained, 
^A  agreed,  and  delivered,  and  the  plaintiff  accepted  it  without 
indorsement.  What  sum  was  necessary  to  constitute  an  agreement 
to  receive  the  draft  as  payment  ?  Suppose  the  agent  had  had  the 
currency  and  draft  when  the  conversation  took  place,  and  he  had 
told  the  plaintiff,  '^  I  have  the  currency  and  a  draft  to  pay  for  the  hogs ; 
which  do  you  prefer?"  and  the  plaintiff  had  said,  ''I  prefer  the 
draft,"  and  then  received  it,  would  he  not  be  deemed  to  have  agreed 
to  receive  it  in  payment  as  plainly  as  if  the  transactioii  had  been 
formally  written  out  ?  For  the  purposes  of  this  question  the  trans- 
.action  is  the  same  as  if  it  had  all  tiJcen  place  at  the  same  time,  and 
in  construing  it  we  must  observe  the  rule  applicable  to  all  contracts, 
that  the  intent  of  the  parties  is  to  be  effectuated.  If  the  plaintiff 
had  not  intended  to  have  received  the  draft  in  payment  he  would 
have  said  so,  or  required  an  indorsement.  Darnel  v.  Morehousej 
Court  of  Appeals,  not  reported.  And  when  a  creditor  has  an  option 
to  receive  money  or  a  note  of  a  third  party,  and  he  accepts  the 
latter,  it  will  be  presumed  that  he  receives  it  with  the  same  effect 
as  if  he  had  received  the  money.  St.  John  v.  Purdy,  1  Sand.  S. 
C.9. 

At  the  first  trial  before  the  same  referee,  the  plaintiff  was  non- 
suited, on  the  ground  that  the  draft  was  received  as  payment,  but 
the  judgment  was  reversed  at  the  general  term  of  the  eighth  dis- 
trict The  learned  judge  who  delivered  the  opinion  comments  upon 
various  circumstances  which  appeared  in  the  evidence  on  the  first 
trilBkl,  and  which  are  not  found  on  this  trial  as  facts  in  the  case,  and 
4K>me  of  which  do  not  appear  in  the  evidence ;  but  it  is  unnecessary 
V0L.VIL— 51 
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to  detennine  whether  these  circumstances  should  affect  the  deoisioiu 
In  any  view  of  the  case,  as  now  presented,  we  are  of  opinion  that 
the  judgment  must  be  rerersed. 

Jmdgmml  rf9en$i^ 


Ebitdlbb  y.  Ellisok  ei  al.,  appellants. 

(47N.T.88.) 
OaiuSgnar  aind  contignu — trantfer  of  %UU  by  ddkery  U  cmritr. 

N.  A  T.  ordered  goods  from  plaintiff,  to  bo  sent  to  them  "  Tia  cuud.**  Plali» 
tUr  sent  to  them  the  goods  "  Tia  canal/*  as  ordered,  and  mailed  to  them  a  bill 
pf  sale.  BM,  that  upon  delivery  to  the  carriers,  the  title  to  the  good* 
paeoed  absolutely  to  N.  &  T.,  subject  only  to  the  right  of  stoppage  in  trantitU'^ 
and  that  plaintiff  could  not  sue  for  a  loss  of  the  goods  en  route,  (8ee 
note,  p,  4Si6,) 

AcTiOK  to  reooyer  the  yalue  of  a  barrel  of  spirits  shellac,  alleged 
to  have  been  lost  by  the  defendants,  common  carriers  by  canaL 
The  shellac  was  shipped  at  New  York  by  a  boat  of  defendants  to 
Newell  &  TurpiUi  of  Bochester,  in  response  to  the  following  order: 

**  Send  US,  yia  canal,  one  barrel  imitation  shellac,  such  as  yoa 

sent  us  last. 

"  NEWEL  &  TURPIN,  Bochcster.** 

Plaintiff  also  sent  a  bill  of  sale  to  the  consignees.  The  barrel,  on 
arriving  at  Bochester,  was  empty,  and  the  consignees  immediately 
reshipped  it  to  plaintiff,  who  received  it  At  the  trial,  defendants 
requested  the  court  to  charge  that,  upon  the  shipment  of  the  goods^ 
the  title  passed  to  Newell  &  Turpin,  and  that  plaintiff  could  not 
recover.  The  court  reftised  so  to  charge,  and  defendants  excepted. 
Judgment  in  fayor  of  plaintiff,  which  was  affirmed  at  general  term* 
Defendants  appealed  to  this  court 


K  Harris,  for  appellants,  cited  Angell  on  Oarriers,  §§  497,  499, 
600;  SweeC  y.  Barney,  23  N.  T.  837;  Price  y.O.A  8.  R.IL  Co^ 
58  Barb.  606 ;  Phil,  on  Ey.,  5th  ed.,  toL  1,  p.  265  and  notes. 

Jt.  L,  Scott,  for  respondent 
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Pbgkham,  J.  Had  the  plamtiff,  the  yendor  of  the  goods,  the 
right  to  maintain  an  action  for  their  loss  ?  Here  the  evidence  shows 
tiiat  Newell  &  Torpin,  of  Bochester,  had  ordered  the  goods  from 
plaintifEy  of  New  York  city,  to  be  sent  to  them  ^^  via  oanal,  such  as 
yon  sent  lasf  Plaintiff  sent  them  a  bill  by  mail  of  the  pnrchasey 
and  shipped  the  goods  ^'  via  canal,''  by  defendant's  boat  Plaintiff 
also  remitted  to  the  purchasers  a  bill  of  sale  of  the  goods. 

The  presumption  of  law  is,  that  the  consignee  is  the  owner  of  the 
goods  in  the  absence  of  any  eyidence  on  the  subject,  and  is  the 
proper  party  to  sue  for  their  injury  or  loss.  Sweet  v.  Barney^  23  N. 
T.  235;  Price  v.  PotaeU,  3  N.  Y.  322;  JSvereit  y.  SaUue,  15  Wend. 
474;  Ang.  on  Garners,  §  497  and  cases  cited. 

There  have  been  decisions  qualil^ng  this  rule  as  to  the  proper 
party  to  sue,  some  holding  that  an  action  might  be  maintained  by 
the  consignor,  where  he  had  made  a  special  contract  for  the  trans- 
portation. 

In  Jttaore  y.  Wilsan,  1  T.  B.  659,  an  action  was  sustained  by  the 
consignor  against  a  carrier,  where  it  appeared  that  the  consignee 
had  agreed  with  the  plaintiff  to  pay  for  the  transportation. 

BuiXEB,  J.,  holding  that  the  agreement  was  between  the  ^*  con- 
ognor  and  the  carrier,  the  former  of  whom  was,  by  law,  liable." 
One  case  only  is  referred  to ;  this  was  in  1787,  in  a  note,  1  Atk. 
248,  where  tiie  lord  chancellor  declares  the  rule  to  be  the  other 
way  and  that  such  an  action  would  not  lie. 

In  Joseph  y.  Knoxy  3  Gamp.  320,  where  goods  had  been  shipped 
by  plaintiff,  an  agent  of  the  owner,  who  resided  abroad,  to  be  for- 
warded to  a  giyen  place,  and  the  freight  paid  by  the  agent  and  con- 
signor, a  recoyery  was  allowed  by  Lord  Ellekbobough,  at  nisi 
priusy  on  the  ground  of  the  special  contract  This  in  1812.  So  in 
Davis  y.  James,  5  Burr.  2680,  a  like  rule  was  held  where  the  con- 
signor agreed  to  pay,  and  paid  the  carrier,  in  1770.  In  Dawes  y. 
Peak,  8  Dum  &  E.  330,  it  was  unanimously  held,  after  full  cita- 
tion of  authorities  and  consideration,  that  an  action  by  the  consignor 
would  not  lie  for  the  loss  of  the  goods,  when  they  had  been  deliyered 
to  a  particular  carrier  by  order  of  the  consignee,  though  he  paid 
for  booking  the  goods.  Lord  Ksktok ,  0.  J.,  in  deliyering  the 
opinion  of  the  courts  obseryed:  '^This  question  must  be  goy* 
•med  by  the  consideration  in  whom  the  legal  right  was  yested^ 
for  be  is  the  person  who  has  sustained  the  loss."  The  court  held« 
that  this  booking  was  done  as  the  agent  of  the  consignee.    This  in 


404  NEW  YORK, 


Kmdler  ▼.  EOliflon. 


1799.  In  Bronm  y.  Hodgsony  2  Oamp.  36,  a  like  decision  at  nisi 
prius,  by  Lord  Ellbkbobouoh,  where  the  goods  were  shipped  by 
order,  and  on  account  of  the  consignee,  as  appeared  by  the  bill  of 
lading.  So  held,  on  the  ground  that  the  property  was  in  the  con- 
signee, firom  the  time  of  delivery  on  board  the  yesseL    This  in  1809. 

In  DuUan  y.  Sohmonson,  3  Bos.  &  Pul.  582,  same  doctrine.  Lord 
Alvanlet,  0.  J.,  expressed  his  surprise  that  the  point  should  be 
questioned,  as  he  said  it  appeared  to  him  to  be  a  proposition  as  well 
settled  as  any  in  the  law,  that  if  a  tradesman  order  goods  to  be  sent 
by  a  carrier,  thoi^h  he  names  no  particular  carrier,  the  moment  the 
goods  are  delivered  to  the  carrier  it  operates  as  a  delivery  to  the 
purchaser.  The  whole  property  immediately  vests  in  him ;  and  he 
alone  can  bring  an  action  for  any  injury  done  to  them. 

In  1803,  in  Freenia^i  v.  Birch,  1  Nev.  &  Man.  420,  a  laundress 
sent  linen  she  had  washed  to  the  owner  in  London,  and  paid  the 
carriage.  Lost  by  the  carrier,  and  action  by  laundress  sustained  on 
the  ground  that  she  had  a  special  property  in  the  linen;  but 
admitted  by  both  Justices  Littlbdalb  and  Pabkb,  that  if  there  be 
a  complete  sale  the  property  is  out  of  the  vendor  altogether.  There 
the  vendor  transmits  as  agent  for  the  vendee. 

Except  in  cases  of  special  contract,  where  it  has  formerly  been 
held  that  the  consignor  may  bring  the  action,  I  think  the  cases 
agree  substantially  that  the  action  must  be  brought  in  the  name  of 
the  consignee  only,  as  the  owner;  and  that  the  owner  alone  can 
bring  the  action.  Angell  on  Carriers,  §  497.  In  such  case  he,  and 
not  the  consignor,  must  bring  the  action,  for  the  consignor  has  his 
remedy  against  the  purchaser.  Id.  Where  the  contract  of  purchase 
and  sale  is  not  valid  or  complete,  by  reason  of  the  statute  of  frauds, 
the  goods  being  over  the  value  of  £10,  and  the  title,  therefore,  still 
vests  in  the  consignor,  though  the  goods  have  been  delivered  to  the 
carrier,  no  acceptance,  and  all  still  vesting  in  parol,  the  action  must 
be  brought  by  the  consignor.  Comnbs  v.  TIis  Br,  dt  Ex.  R.  Co.,  3 
Hurl.  &  Norm.  510.  But  all  the  judges,  in  delivering  opinions, 
admitted  the  rule  to  be,  that  the  consignee  must  have  brought  the 
action  had  the  order  been  in  writing,  and  the  sale  valid.  The  ques- 
tion was,  whether  the  property  passed  to  the  vendee.  If  it  did,  he 
must  sue. 

In  1858,  see  Potter  v.  Lansing^  1  Johns.  215.  That  the  prop* 
erty  passed  to  the  consignee,  in  the  case  at  bar,  on  its  delivery  to  the 
carrier  ^'via  the  canal,"  is  entirely  clear.     People  v.  ffaytieSy  14 
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WencL  546 ;  Ang.  on  Garr.,  §  497 ;  Smith's  Merc.  Law,  290,  5th  ed. ; 
2  Kent's  Com.,  8th  ed.,  p.  in  mar.  499,  and  cases  cited.  There  is 
nothing  disclosed  in  the  case  to  qualify  or  modify  that  title.  In 
the  language  of  the  books,  it  is  a  complete  sale.  No  special  con- 
tract by  the  yendor  with  the  carrier,  and  no  payment  of  the  price 
of  transportation,  if  either  could  affect  the  title  of  the  yendee.  I 
think  it  clearly  could  not.  The  order  being  positiye  and  in  writing, 
and  stating  the  mode  of  conyeyance,  where  the  goods  were  deliyered 
to  the  carrier  pursuant  to  that  order,  the  title  passed  absolutely  to 
the  yendee,  subject  to  the  right  of  stoppage  in  transitu,  and  it  gaye 
no  right  of  action  to  the  yendor  to  sue  for  the  loss  of  the  yendee's 
goods,  though  the  yendor,  as  agent  for  the  yendee,  paid  the  carriage, 
or,  in  like  character,  specially  contracted  with  the  carrier  to  trans- 
port Had  the  consignor  agreed  with  the  consignees  to  deliyer  the 
goods  to  them  at  Rochester,  the  rule  would  be  different  Then  the 
consignees  would  not  be  the  owners  till  deliyery  at  Rochester.  But 
upon  what  principle  a  yendor  can  sue  for  the  loss  of  another's 
goods,  it  is  difficult  to  see. 

In  this  case,  the  right  of  action  being  in  the  yendee,  under  the 
facts  disclosed,  the  return  of  the  empty  barrel  to  the  yendor  and 
his  sending  on  another,  in  no  manner  affected  that  right,  either  by 
extinguishing  or  by  assigning  it  to  the  consignor. 

Judgment  should  be  reyersed,  and  new  trial  ordered,  costs  to 

abide  eyent 

Judgment  reversed. 


Not*. — See  Maantder  ▼.  Ooge,  8  Am.  Bep.  177,  wherein  It  was  held,  thet  dettrery  to  e 
eommoD  carrier  In  the  ordinary  ooune  of  buslneas  transfers  title  to  yendee,  and  thai 
the  vendor  can  recover  of  yendee  the  purchase-price,  eyen  though  the  goods  are  loet 
during  the  transit.  —  Rbp. 


Wabd  et  oLy  appellants,  y.  Thb  New  York  Central  B.  B.  Oo. 

(47N.T.aO.) 
Ccfnmcn  carrier — meatwre  of  damages  for  delap  in  tranepartaiien. 

Where  a  common  carrier,  from  negligence,  omits  to  transport  merduundise 
within  a  reasonable  time,  and  its  market  value  falls  in  the  mean  time,  the 
measure  of  damages  is  the  difference  in  its  value,  at  the  place  of  deliverj, 
at  the  time  it  ought  to  haye  been  delivered  and  at  the  time  of  its  actual 
delivery. 
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Action  to  reooyer  damages  for  negleot  to  transport  merchandiae 
shipped  December  9, 1867,  by  plaintiffs  upon  defendants'  railroad 
from  Le  Boy,  Genesee  county,  to  their  consignees  in  New  Tork 
The  consignment  should  have  reached  New  York  by  the  usual 
course  of  transportation  in  forty-eight  hours ;  but,  by  unnecessary 
detention,  it  did  not  reach  its  destination  until  December  26, 1867. 
The  market  price  of  the  merchandise  had,  in  the  mean  time,  &llen. 
The  trial  was  had  before  a  referee  who  held  that  plaintifb  were  not 
entitled  to  recover  for  the  decline  in  the  market  value ;  and  judg- 
ment was  accordingly  entered  for  defendants.  The  judgment  was 
affirmed  at  general  term,  whereupon  plaintiffs  appealed  to  this  court 

W.  F.  CoggsweUf  for  appellants. 

JC  W.  Cooke^  for  respondent 

Pbckhav,  J.  It  is  insisted  by  the  defendant  that  it  is  not  liable 
for  any  damages  happening  to  this  property  after  it  reached  Albany 
and  was  placed  in  the  custody  of  the  Hudson  River  road  for  further 
transportation,  because  the  contract  for  transportation  showed  that 
its  liability  as  common  carrier  ceased  at  Albany.  The  answer  to 
this  is,  that  the  referee  finds  expressly,  that ''  the  defendant  received 
this  property  of  plaintiffs  for  transportation  to  the  ciiy  of  "Sew 
York,"  and  the  whole  evidence  is  not  contained  in  the  case.  Only 
a  small  parfc  is  retained,  and  then  the  case  adds  that  '^  evidence  was 
introduced  by  the  parties,  from  which  the  referee  found  the  fitots 
which  appear  in  his  report"  Under  such  circumstances  it  cannot 
be  said  that  the  referee  has  found  this  fact  without  any  evidence  to 
support  it  We  are  bound  to  presume  that  there  was  sufficient 
evidence. 

The  facts,  as  found,  present  the  distinct  question,  what  is  the 
measure  of  damages  against  a  carrier  who  has  negligently  omitted 
to  deliver  the  goods  at  the  time  he  ought  to  have  delivered  them  ? 

Where  a  contract  has  been  violated,  the  law  intends  to  give  to 
the  party  injured  the  damages  caused  thereby ;  that  is,  the  natural 
and  proximate  damages  caused  by  the  breach.  It  is  supposed  that 
both  parties  contemplated  the  consequences  of  such  breach  at  the 
time  they  made  the  contract,  and  acted  accordingly,  both  in  making 
and  in  performing  or  violating  its  provisions.  Oriffin  v.  Ooh&r^ 
16  N.  Y.  489,  and  cases  there  cited. 
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Where  a  carrier  from  mere  uegligenoe^  from  plain  violation  of 
duly,  omits  to  transport  merchandise  beyond  a  reasonable  time,  and 
its  market  yalue  falls  in  the  mean  time,  the  tme  rale  of  damages  in 
my  judgment,  both  upon  principle  and  anthority,  is  the  difference 
in  its  Talne  at  the  time  and  place  it  ought  to  have  been  deliyered 
and  the  time  of  its  actual  delivery.  The  rule  is  simple^  and  though 
it  may  sometimes  operate  harshly,  easily  applied. 

Sagacious  business  men  rely  upon  their  ability  to  judge  of  the 
market,  in  undertaking  large  commercial  projects.  According  to 
their  views  of  the  market,  they  send  their  merchandise  by  a  quick 
or  by  a  slow  carrier,  and  make  compensation  accordingly. 

A  contrary  rule  would  deprive  them  of  all  benefit  of  a  rapid  tran- 
sit It  would  be  left  to  the  caprice  of  the  carrier  when  to  transport, 
and  the  owner  could  have  no  relief.  It  would  be  no  answer  to  say 
that  the  owner  might  make  a  special  contract  for  the  transport  at 
a  given  time.  The  contract  would  have  to  contain  a  special  pro- 
vision to  pay  these  damages  or  the  carrier's  liability  would  not  be 
altered.  If  a  special  contract  be  needed,  I  think  it  faUs  upon  the 
defendant  to  make  it  or  the  company  will  be  liable  for  not  deliver- 
ing in  a  reasonable  time. 

If  the  carrier  would  be  liable  for  these  damages  upon  a  special 
contract  to  transport  by  a  given  time,  he  clearly  would  be  for  a  vio- 
lation of  his  duty.  In  the  absence  of  any  special  agreement,  the 
law  implies  that  the  carrier  agrees  to  transport  in  a  reasonable  time. 
That  is  his  duty.  In  fiEdling  to  do  so  he  not  only  violates  his  duty 
but  also  the  contract  upon  which  it  is  based.  The  only  legal  differ- 
ence is  that  by  the  special  contract  the  carrier  agrees  and  is  required 
absolutely  to  transport  by  a  given  time.  In  such  case,  no  excuses 
will  save  him  from  damages  for  a  breach  such  as  will  entirely  shield 
him  in  the  absence  of  a  special  agreement  Bedf.  on  BaiL  161>-3 
S73 ;  Harmony  v.  Bingham^  12  N.  Y.  99. 

It  is  well-settled  law  that  a  carrier,  on  an  entire  failure  to  deliver. 
is  liable  for  the  market  price  of  the  goods  at  the  time  and  place  for 
delivery.  Cyffanlan  v.  Great  West.  Ry.  Co^  6  Best  &  Smith,  484  : 
Bracket  v.  McNair^  14  Johns.  170.  So  held  at  the  present  term  of 
this  court  Sands  v.  Lilienthal,  46  N.  T.  541.  So  as  to  a  sale  of 
goods.  For  all  damages  to  the  property,  while  in  the  custody  of 
the  carrier,  the  measure  thereof  is  to  be  settled  by  the  market  at  the 
place  for  delivery.  This  is  clearly  so  as  to  all  inland  carriage.  See 
ike  last  case.    Bracket  v.  McNair,  14  Johns.,  supra  ;  45  Barb.  502. 
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If  liable  for  the  market  price  at  the  time  and  place  for  delirery, 
where  not  delivered  at  all,  it  would  seem  eqaally  rational  that  if  bj 
reason  of  the  inexcusably  negligent  delay  of  the  carrier,  the  value  of 
the  goods  has  depreciated  in  market,  he  should  be  liable  to  the  owner 
to  the  extent  of  that  depreciation.  The  purpose  of  the  law  is  to 
make  the  owner  whole  in  each  case. 

There  is  an  elaborate  opinion  in  favor  of  the  defendant  in  Wibert 
V.  The  N.  Y.  and  E.  R.  R.  Co.y  19  Barb.  36,  but  the  point  waa  not 
necessarily  decided.  The  referee  obviously  erred  in  finding  the  road 
guilty  of  negligence  in  not  forwarding  the  goods.  The  same  opinion 
was  reiterated  by  the  same  court  in  29  id.  633.  With  this  exception.. 
I  am  not  aware  of  any  decision  in  that  direction  here  or  elsewhere. 
The  chief  objections  urged  against  this  rule  are  that  the  damages  are 
not  proximate,  but  remote,  if  any  damages  at  all ;  that,  in  fact,  the 
delay  is  not  the  cause  of  the  damage ;  it  did  not  cause  the  fall ;  that 
the  goods  being  delivered  in  good  order,  the  loss  caused  by  the  fall  in 
the  market  cannot  be  charged  to  the  carrier  as  damages ;  that  mar- 
kets are  fluctuating  and  uncertain. 

Had  the  goods  been  injured  by  reason  of  improi)er  exposure  by 
the  carrier,  and  thus  had  become  depreciated  in  their  market  valne^ 
it  is  clear  that  the  carrier  would  be  liable  for  the  loss.  It  was  his 
negligence  that  caused  it  Here  his  negligent  delay  caused  the  loss. 
It  did  not  cause  the  decline  in  the  general  market,  but  it  deprived 
the  owner  of  his  right  to  the  higher  market  price.  The  defendants^ 
negligent  violation  of  its  duty  thus  deprived  the  plaintiff  of  hia 
right  and  placed  this  loss  upon  him.  In  substance,  this  loss  is  the 
same  to  the  plaintiff  as  if  the  injury  had  been  done  to  the  property 
itself  and  thus  diminished  its  market  value.  The  injury,  also,  i8 
natural  and  direct.  There  is  no  second  step;  no  action  of  the 
owner  with  a  third  person  by  contract  or  otherwise.  It  is  true  there 
are  fluctuations  in  the  market  They  prevail  to  some  extent  as  to 
all  commodities  which  are  the  subject  of  transportation. 

That  is  not  a  sufiScient  reason  for  abolishing  their  use  in  ascer- 
taining the  rights  and  liabilities  of  parties.  Confessedly  they  regulate 
the  rights  of  parties  where  there  is  an  entire  failure  to  deliver  either 
by  a  carrier  or  by  a  vendor.  Legally,  they  are  the  true  measure  of  the 
value  of  fche  goods.  Arriving  so  late,  later  by  the  carrier's  negli- 
gence, these  goods  were  not  worth  as  much  as  at  the  time  they  shooJd 
h9T^  arrived;  not  so  much  when  measured  by  the  rule  that  govenu 
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the-oommercial  community.     Their  actual  value  was  less  when 
metovred  by  the  only  standard  that  regalates  yalaes. 

Why  should  not  the  defendant  pay  this  loss  its  negligence  has 
caused  ?  The  rule  as  here  claimed  is  decided  to  be  the  true  one>  in 
Kent  V.  Hud.  R  R.  Co.,  22  Barb.  278 ;  in  Medbury  v.  K  T.  and  E. 
Soady  26  id.  564.  It  is  fully  recognized  in  Oreffin  v.  Colvery  16  N". 
Y.  489,  supra.  It  is  so  decided  in  England,  in  CoUard  t.  S.  E.  Railwatf 
Co.y  7  Hurl  &  Norm.  79 ;  in  Wilson  v.  The  Lancashire  and  York  Ry. 
Go.y  99  Eng.  0.  L.  632 ;  Same  v.  N.  Castle  and  Ber.  R.  Co.,  18  E.  L. 
&  E.  557.  In  one  of  these  cases,  Wilson  y.  The  New  Castle  and  Ber. 
R.  Co.,  the  contract  required  the  merchandise  to  be  transported  by  a 
certain  time,  but  was  silent  as  to  paying  any  damages.  It  is  also  so 
held  in  many  of  our  sister  States.  Cutting  y.  Gh'and  Trunk  R.  R. 
Co.,  13  Allen,  381 ;  Sisson  v.  The  CI.  and  Tol.  R.  R.  Co.,  14  Mich.  489. 

But  if  this  be  not  the  true  rule,  as  to  the  measure  of  damages^ 
what  is  ?  Wibert  v.  The  Erie  Road  giYes  no  aid  upon  this  point. 
That  holds  substantially  that  the  road  is  not  responsible  for  such  a 
loss.  It  is  damnum  casque  injuria.  It  in  effect  holds  that  the 
road's  neglect,  whereby  the  goods  are  delayed  and  subjected  to  a 
fallen  market,  and  the  owner  to  that  loss,  is  no  legal  injury.  We 
all  think  otherwise,  and  that  this  is  the  only  rule  that  does  justice 
between  the  parties. 

It' is  urged,  howeyer,  that  there  was  no  eyidence  that  this  prop- 
erty w&s  sent  to  New  York  to  be  sold  in  market ;  none  that  it  was 
actually  sold  at  a  loss.  From  the  findings  of  the  referee  I  think  it 
clear  that  the  plaintiff  had  sustained  these  damages,  ''resulting 
solely  from  a  faJl  in  the  market  price ; ''  but  he  held  that  such 
damages  were  not  recoYerable.  If  the  plaintiff  sold  the  goods  in  a 
brief  time  afber  their  arrival,  without  sustaining  any  loss,  that  would 
be  matter  of  defense ;  thus  showing  that  the  fall  was  a  mere  momen- 
tary fluctuation  in  the  market,  and  that  the  delay  really  did  not 
injure  the  plaintiff.  The  rule  is  undoubtedly  somewhat  stringent ; 
hence  the  proof  of  negligence,  in  this  respect,  should  be  quite  clear. 
There  are  many  circumstances  that  would  excuse  a  carrier  from 
transporting  in  the  time  usually  required  for  an  ordinary  passage ; 
an  unusual  crowd  of  freight,  storms  or  freshets,  etc.,  etc.  2  Eedf.  on 
Rail.  261,  §  173  and  cases  in  note. 

Judgment  should  be  reversed  and  new  trial  ordered,  costs  to  abide 
the  eyent 

Judgment  reversed. 
Vol.  Vn.— 68 
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(47N.  T.OI.) 


T^f€  in$mranee — itMde — ii^wriei  **  eauHng  death*' — eaneealmefU  of  mtUeritU 

fact. 

Wbere,  from  the  facta  in  an  action  on  a  life  insurance  policy^  it  appears  that 
the  death  of  the  assured  was  caused  either  by.  an  acddental  injury  or  the 
suicidal  act  of  the  deceased,  the  presumption  Is  against  suicide. 

A  policy  of  life  insurance  provided  for  cases  where  the  insured  should  sustain 
"  personal  injury  caused  by  any  accident  *  *  *  and  such  injury  shall  occas- 
ion death."  In  an  action  on  the  policy  the  court  charged,  in  effect,  that  if  the 
injury,  being  produced  by  accident  but  not  causing  death,  did  cause  the 
deceased  to  fall  into  the  water,  where  he  died  from  drowning,  then  the 
death  was  accidental  within  the  meaning  of  the  policy.    BM,  correct. 

Plaintiff's  decedent,  a  canvasser  for  a  life  insurance  company,  under  instmo- 
tions  from  the  president  to  be  cautious  and  not  insure  insane  persons,  sub- 
sequently made  application  for  a  policy  on  his  own  life,  stating  that  there 
were  no  circumstances  which  rendered  him  peculiarly  liable  to  accident, 
but  omitting  to  state  that  he  had  been  previously  ai&icted  with  insanity,  from 
which  he  had  been  apparently  cured.  JEMd,  that  if  he  did  not  conceal  any 
fact  which,  in  his  own  mind,  was  material  in  making  the  appUoation,  tha 
policy  was  not  void.    (See  note,  p.  414.) 

Action  on  a  policy  of  life  insarance. 

By  the  policy  the  defendant  agreed  to  pay  the  sum  insured 
**  within  ninety  days  after  sufficient  proof  that  the  insured,  at  any 
time  within  the  term  of  this  policy,  shall  have  sustained  personki 
injury  caused  by  any  accident  within  the  meaning  of  this  policy 
and  the  conditions  hereunto  annexed,  and  such  injuries  shall  occa- 
sion death  within  three  months  after  the  happening  thereof.** 
''  And  if  the  insured  shall  sustain  any  personal  injury  which  shall 
not  be  fatal,  but  which  shall  absolutely  and  totally  disable  him  from 
the  prosecution  of  business,  then,  on  satisfactory  proof  of  such 
injury,  compensation  shall  be  paid  to  him,"  etc.  *^  Provided,  alwayj, 
that  no  claim  shall  be  made  under  this  policy  by  the  said  insured 
in  respect  of  any  injury,  unless  the  same  shall  be  caused  by  some 
outward  and  visible  means,  of  which  proof  satisfactory  to  the  com* 
p«ny  shall  be  furnished,"  etc.    The  facts  appear  in  the  opinion. 

Judgment  for  plaintiff,  which  was  affirmed  at  general  tena 
Defendants  appealed  to  this  court. 
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Reynolds  <B  Ward,  for  appellants.  Defendant s  motion  for  a 
nonsuit  should  hare  been  granted,  yew  v.  Passengers^  Ins.  Oo.^ 
Towney  v.  Land.  JS.,  etc,  Co,,  3  0.  B.  N.  S.  146 ;  Breasted  r.  Farmer^ 
L.  A  S.  Ins.  Co.,  8  N.  Y.  299,  305 ;  Barradaile  y.  Hunier,  5  Man.  & 
'OtT.  639 ;  Olift  y.  Schwabe,  3  0.  B.  437 ;  Dubour  r.  Professional  Life 
Ins.  Co.,  25  Beav.  599 ;  Dean  y.  Am.  Mut  Life  Ins.  Go.^  4  AUen,  96. 
The  term  ^'accidenf  in  policies,  like  the  one  in  suit,  is  equiYalent 
to  ^*  external  violence,*'  "causalty,"  or  "vw  major !^  Sinclair , 
Adm%  Y.  Maritime  Pass.  Ass.  Co.,  3  EL  &  EL  478 ;  7  Jur.  N.  S. 
part  1,  367;  Trew  v.  R.  W.  Pass.  Ins.  Co.,  id.  878.  Notice 
to  an  indiridual  director,  not  notice  to  corporation.  Fulton  Bank 
T.  Sharon  Canal  Co.,  4  Paige,  127,  146 ;  Story  on  Agency,  §  140. 
A  misrepresentation  or  a  material  concealment  is  a  question  for  the 
jury.  Idndenau  y.  Desborough,  15  E.  G.  L.  306 ;  4  G.  &  P.  353 ; 
Morrison  r.  Muspratt,  4  Bing.  60 ;  Valton  v.  Nat,  Fund  Life  Ins. 
Oo.,  20  N.  Y.  32 ;  Elton  v.  Larkins,  5  Garr.  ft  Payne,  385 ;  Vose  r. 
Eagle  Life  Ins.  Co.,  6  Gush.  42 ;  Miles  y.  Ccmn.  Mut.  Life  Ins.  Co., 
2  Gray,  580 ;  Burritt  y.  Saratoga  Mut.  Ins.  Co.,  5  Hill,  191. 

J.  R.  AUdben,  for  respondent 

Gboysb,  J.  The  question,  whether  the  plaintiff  had  an  insurable 
interest  in  the  life  of  the  deceased,  does  not  arise  in  this  case.  The 
insurance  was  upon  the  life  of  W.  S.  Mallory.  The  policy  was  pro« 
cured  by  him,  and  he  paid  the  premium  therefor,  and  made  the  loss 
payable  to  the  plaintiff  (his  daughter)  or  legal  representatiYes. 
This,  in  effect,  was  a  policy  procured  by  him  upon  his  own  life,  and 
.an  assignment  thereof  to  the  plaintiff.  Orosvenor  y.  ITie  Atlantic 
Fire  Ins.  Co.,  17  N.  Y.  391 ;  Ratals  y.  American  Mutual  Ins.  Co., 
27  id.  282.  There  was  no  error  in  denying  the  defendant's  motion 
for  a  nonsuit.  No  ground  for  such  motion  was  stated,  and,  in  such 
a  case,  the  well-settled  rule  is,  that  there  is  no  error  committed  by 
denying  it,  although  there  may  be  a  defect  in  the  plaintiff's  proof, 
if  the  defect  was  such  that  it  might  haYe  been  supplied  if  pointed 
out  upon  the  motion.  But  there  was  no  such  defect.  The  prooi 
showed  that  the  deceased  had  been  staying  at  his  brother's  at  Bridg- 
porty  Conn.,  for  about  a  week ;  that  he  left  the  house  on  Sunday, 
and  was  last  seen  aliYC  on  that  day,  walking  toward  a  railroad 
bridge  OYer  a  culYcrt,  across  a  stream  emptying  into  the  sound,  wher» 
the  waters  of  the  sound  set,  to  some  extent,  into  the  land,  and  uf 
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the  stream  at  high  tide;  that  this  bridge  was  used  by  pedestriana 
to  cross  the  stream  to  a  considerable  extent ;  that  the  body  of  the 
deceased  was  found  in  the  pond  not  far  from  the  bridge^  in  a  few 
days  thereafter.  The  policy  was  one  embracing  cases  only  where 
the  death  was  caused  by  an  injury  received  from  an  accident.  From 
the  facts  above  stated  it  appeared  either  that  the  death  was  caused 
by  such  an  injuiy  or  the  suicidal  act  of  the  deceased ;  but  the  pre- 
sumption is  against  the  latter.  It  is  contrary  to  the  general  con- 
duct of  mankind ;  it  shows  gross  moral  turpitude  in  a  sane  person.. 
That  it  resulted  from  the  former  cause  was  to  some  extent  rendered 
more  probable  by  the  wound  upon  the  head  of  the  deceased,  and 
the  break  in  the  corresponding  part  of  his  hat.  Although  this 
wound  might  have  been  nyule  after  the  deceased  was  in  the  water, 
or  while  falling  in,  yet  it  was  for  the  jury  to  say  how  it  was  caused, 
and  to  determine  its  effect  upon  the  question  whether  the  death 
was  the  result  of  an  accidental  injury,  or  whether  the  deceased  had 
destroyed  his  own  life.  The  court  did  not  err  in  charging  the  jury, 
that  the  conversation  between  the  president  of  the  company  and 
the  deceased  had  no  bearing  upon  this  particular  application.  It 
was  proved  that  the  deceased  at  the  time  of  death  was,  and  for  some 
time  previous  to  procuring  the  policy  had  been,  a  canvasser  for 
applications  for  insurance  with  the  defendant.  That  in  an  inter- 
view with  the  president,  the  deceased  remarked  that  he  could  proonie 
a  great  number  of  applications  in  Newark ;  to  which  the  president 
in  substance  replied,  that  he  must  be  cautious,  as  the  company  did 
not  wish  to  insure  insane  persons,  or  persons  of  habits  of  intoxica- 
tion. This  evidence  was  relied  upon  by  the  defendant  to  avoid  the 
policy,  in  connection  with  the  facts  proved,  that  the  deceased, 
twenty  years  before  making  the  application,  had  a  severe  fever,  dur- 
ing which  he  was  more  or  less  insane,  but  that  after  recovering 
therefrom  he  was  sane  until  three  or  four  years  before  that  time» 
when  he  was  insane,  from  what  cause  did  not  appear,  and  was  placed 
for  about  three  months  in  a  retreat  for  such  persons,  when  he  wm 
discharged  cured  therefrom,  from  which  time  to  his  death  he  more 
or  less  attended  to  business,  was  sane,  or  at  most  the  evidence  of  • 
want  of  sanity  was  so  slight  during  any  portion  of  this  period  as 
hardly  warranted  the  submission  of  any  question  thereon  to  the 
jury.  That  the  deceased  did  not  state  to  the  company,  upon  making 
application  for  the  policy,  that  he  overbad  been  insane,  but  did  state 
there  were  no  circumstances  which  rendered  him  peculiarly  liuMe 
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to  accident.  The  general  oonversatdon  with  the  president,  some 
time  before  the  application,  had  no  tendency  to  show  a  fraudulent 
concealment  of  material  facts  upon  making  the  application.  There 
was  no  evidence  tending  to  show  that  he  was  then  insane,  or  that 
he  had  been  for  some  time  before,  and  this  conversation  did  not  con- 
vey to  his  mind  the  idea  that  the  company  regarded  those  that  a 
long  time  before  had  been  insane,  as  peculiarly  liable  to  accidents. 
The  construction  put  upon  the  contract  m  the  charge  was  correct. 
That  construction  was  that  the  terms  '^ outward"  and  ^'visible" 
means  applied  only  to  injuries  not  causing  death  in  three  months,  but 
to  such  only  as  entitled  the  deceased  to  certain  sums  from  the  com- 
pany during  their  continuance  as  provided  by  the  policy.  The  part 
of  the  charge  to  the  effect  that  if  the  wound  led  to  the  cause  of  his 
death,  then  it  would  be  an  accidental  death,  could  have  been  under- 
stood only  in  the  sense  of  the  wound  being  produced  by  an  acci- 
dent, but  that  this  not  causing  death,  did  cause  him  to  faU  into  the 
water,  where  he  died  from  drowning,  then  the  death  was  accidental, 
«o  understood,  it  was  entirely  correct.  The  judge  was  right  in 
charging  that  if  the  deceased  did  not  conceal  any  fact  which,  in  his 
own  mind,  was  material  in  making  the  application  the  policy  was 
not  void.  Bawls  v.  7^  American  Muttial  Life  Ins.  Co^^  27  N.  Y. 
282;  Lindenau  v.  Desborongh,  15  Eng.  C.  L.  290;  and  Vai' 
ton  V.  Nati(ynal  Fund  Life  Ins.  Oo.,  20  N.  Y.  32.  Oases  cited  by 
oounsel  were  cases  where  false  answers  were  given  to  inquiries  made, 
and  have  no  application  to  this  case.  The  counsel  was  mistaken  in 
his  exception  to  the  charge,  that  if  the  deceased  was  insane  so  that 
he  could  not  know  right  from  wrong,  that  his  death  in  such  a  con- 
dition was  an  accident  which  would  entitle  him  to  recover.  The 
judge  did  not  so  charge.  The  judge  did  charge  that  if  his  condi- 
tion at  the  time  was  such  that  he  could  not  distinguish  right  from 
wrong,  if  it  was  such  that  he  could  not  be  held  in  his  own  mind  to 
know  that  he  was  doing  an  act  which  would  produce  death,  then 
he  was  an  involuntary  agent,  and  the  result  of  that  involuntary  act 
producing  death  was  an  accident  This  part  of  the  charge  was  not 
excepted  to.  Hence  no  question  arises  thereon  for  review  by  this 
oourt  The  defendant  can  sustain  no  injury  from  the  want  of  a 
proper  exception,  even  if  right  in  its  law,  for  the  reason  that  there 
was  no  evidence  tending  to  show  that  the  deceased  did  not  know 
that  keeping  his  head  underwater  for  a  sufficient  time  would  cause 
his  death.    It  was  wholly  immaterial  whether  Lawton  ever  told 
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Johnson  that  the  deoeased  was  insane^  or  when  he  told  him  aod. 
The  defendant  could  not  haye  sustained  any  injury  from  this  testi- 
mony.   The  judgment  appealed  from  must  be  affirmed,  with  cosul 

Judgment  affirmed. 

NosB.— In  Ttwo ▼.  The  Rcrthooif  Auatnaw* .^iMuranee  G(>.,<^ HiirL  9t  Norm.  MO; 80  L.  J. 
Bxch.  817,  the  action  was  upon  a  poUoy  of  accident  Inauranoe,  which  provided  that  no- 
claim  ahonld  be  made  In  reapeot  of  any  Injury,  unlees  the  aame  should  be  cauaed  by 
some  outward  and  visible  means,  of  which  satisfactory  proof  can  be  furnished  to  the 
directors,  and  that  the  assurance  should  not  extend  to  any  Injury  caused  by  natural 
disease.  The  assured  left  his  lodgings  at  Brighton,  having  expressed  the  Intention  ta 
go  and  bathe.  An  hour  after  his  clothes  were  found  on  the  steps  of  the  baching 
house.  Subsequently,  a  body  way  found  In  the  water  some  distance  away,  which  his- 
brother  and  friends  swore  at  the  Inquest  was  that  of  the  assured,  but  which  fteot  the 
lory  failed  to  ilnd«  Upon  these  facts  the  Exchequer  Chamber  held,  reversing  the  decis- 
ion below  (ft  Hull,  bt  Norm.  211 ;  SO  L.  J.  Bxch.  tl8),  that  drowning  was  an  accident  with- 
in the  meaning  of  the  policy,  and  that  it  was  a  question  for  the  Jury  to  decide  whether 
he  died  ftom  the  action  of  the  water  or  ftom  natural  causes.  Chief  Justice  CO0KBirB» 
said:  **If  they  (the  Jury)  found  that  he  died  In  the  water,  they  might  reasonably  infer 
that  he  died  from  drowning.  It  is  true  that  death  occurs  In  the  water  in  some  Instan- 
ces from  natural  causes,  as  apoplexy  or  cramp  in  the  heart ;  but  such  cases  are  rarer 
and  bear  a  small  pioportlon  to  the  number  of  deaths  which  take  place  fh>m  the  action 
of  the  water.  We  think  it  ought  to  be  submitted  to  the  Jury  to  say  whether  th# 
deceased  died  ttom  the  action  of  the  water  or  natural  causes.  If  they  are  of  opinion 
that  he  died  from  the  action  of  the  water,  causing  asphyxia,  that  Is,  a  death  fsom  ex- 
ternal vlolenoe,  within  the  meaning  of  this  policy,  whether  he  swam  to  a  distance  and 
had  not  strength  enou^  to  regain  the  shore,  or,  on  going  into  the  water,  got  out  of  his 
depth."  So,  in  Aeynoldi  v.  TAe  AoMmA  inmirtmoa  Co.,  S  L.  T.  R.  (N.  8.)  880 ;  18  W.  B. 
1141,  the  policy  provided  that  the  company  should  not  be  liable  **  in  reapeot  of  death 
or  injury  by  accident  or  violence,  unlees  such  death  or  injury  shall  be  occasioned  by 
some  external  and  material  cause  operating  upon  the  person  of  the  said  insured."  Th# 
insured  went  Into  the  sea  to  bathe,  and  i^Ule  in  a  pool  about  one  foot  deep  became 
suddenly  insensible  Arom  some  unexplained  internal  cause  and  fell  into  the  water 
with  his  face  downward ;  when  found,  water  escaped  fsom  his  lungs  in  such  a  manner 
as  to  show  that  he  had  breathed  after  falling  Into  the  water.  It  was  held  that  this  wa» 
a  death  by  accident  within  the  policy. 

In  regard  to  the  effect  upon  the  policy  of  the  withholding,  by  the  insured,  of  mate* 
rial  Information,  though  not  Interrogated  In  respect  thereto,  the  decisions  are  not 
entirely  harmonious.  In  BcMoHns  v.  JDi0ri>orottflA,  8  Hoody  9t  B.  888,  it  was  decided  that 
the  policy  was  not  void  by  reason  that  the  insured  had  failed  to  communicate  a  mate^ 
rial  fact,  as  to  which  he  was  not  interrogated  by  the  Insurers,  unlees  he  was  aware  of 
the  materiality  of  the  fact  and  studloualy  concealed  it.  But  In  lAndenau  v.  Dmbor- 
oii0h,  8  Man.  ft  B.  4ft,  it  was  held  that  a  party  effecting  a  life  Insurance  is  bound  to  dis- 
close every  material  fact  within  his  knowledge,  whether  he  believes  such  fact  to  be- 
material  or  not.  So,  In  Foss  v.  Aigle  Lif€  Innurannet  Go.,  8  Cush.  48,  the  court  said: 
**It  Is  the  duty  of  the  insured  to  disclose  all  material  facta  within  his  knowledge^ 
Although  specillo  questions,  applicable  to  all  men,  are  propoeed  by  the  Insurers,  yet 
there  may  be  particular  droumstanoea  affecting  the  Individual  to  be  assured  which  are 
not  likely  to  be  known  to  the  insurers ;  and  the  concealment  of  a  material  fact,  when 
a  general  question  Is  put  by  the  insurers  at  the  time  of  effecting  the  policy  which 
would  elidt  that  fact,  wiU  vitiate  the  policy."  The  answer  to  questions  must  be  fuJ 
andfidr.    iJamtmoifo^T.BrWaiMquiUaMAmK^^ 

SOL.  J.  B.,  0.  P.  180.  It  is  a  question  for  the  Jury  whether  a  fact  not  commanloate^ 
was,  under  the  elroumatanoea,  one  which  the  assured  ought  to  have  commuatoated 
Bai0liii0  ▼•  DMboroiig^ tHpm;  Uonimm  ▼.  Jfkqirstt,  4Bing.  818.— Bip. 
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(47  N.  T.  m.) 

Vmtdor  and  vendee  ^fkm'deUo&rif  through  euMmL 

When  a  oontraet  is  made  for  the  mle  and  deliyeiy  of  specifled  artidee  of  per- 
eonal  property,  under  eiyoamflitanoeB  where  the  title  doea  not  yeet  in  the 
yendee,  and  the  property  is  destroyed  by  an  aoddent  before  deliyery  without 
the  fttalt  of  the  yendor»  the  latter  is  not  liable  npoa  the  oontraet  for  dam- 
ages sustained  by  the  yendee. 

• 

Acnox  to  reooyer  damages  for  breach  of  oontraot  for  the  Bale 
and  deliyeiy  of  ootton.  The  opinion  snffloienily  Btatea  the  Caote* 
Judgment  dismissing  the  complaint  was  ai&rmed  at  general  term. 
Plaintiff  appealed  to  this  oonrt 

JamsB  CL  Charter y  for  appellant. 
Wm.  W.  IfeJFhrlans,  for  respondents. 

Ohuboh,  0.  J.  The  oontraot  was  for  the  sale  and  dahTSty  of 
speoiflc  articles  of  personal  property.  Each  bale  sold  was  designated 
by  a  particalar  mark,  and  there  is  nothing  in  the  case  to  show  that 
these  marks  were  used  merely  to  distinguish  the  general  kind  or 
quality  of  the  article,  but  they  seemed  to  hare  been  used  to  describe 
tihe  particular  bales  of  cotton  then  in  possession  of  the  defendant* 
Nor  does  it  appear  that  there  were  other  bales  of  cotton  in  the 
market  of  the  same  kind,  and  marked  in  the  same  way.  The 
plaintiff  would  not  have  been  obliged  to  accept  any  other  cotton 
than  the  bales  specified  in  the  bought  note. 

The  contract  was  executory,  and  yarious  things  remained  to  be 
done  to  the  one  hundred  and  sixty-one  bales  in  question  by  the  sellers 
before  deliyeiy.  The  title,  therefore,  did  not  pass  to  the  yendee,  but 
remained  in  the  yendor.    Joyce  y.  Adams,  8  N.  Y.  291. 

This  action  was  brought  by  the  purchaser  against  the  yendor  to 
reooyer  damages  for  the  non-deliyery  of  the  cotton,  and  the  important 
and  only  question  in  the  case  is,  whether  upon  an  agreement  for  the 
sale  and  deliyery  of  specific  articles  of  personal  property,  under  cir* 
oumstanoes  where  the  title  of  the  property  does  not  yest  in  the 
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vendee^  and  the  property  is  defitroyed  by  an  accidental  fire  before 
delivery  without  the  fault  of  the  seUer,  the  latter  is  liable  upon  the 
contract  for  damages  sustained  by  the  purchaser. 

The  general  rule  on  this  subject  is  well  established  that  where 
the  performance  of  a  duty  or  charge  created  by  law  is  prevented  by 
inevitable  accident  without  the  fault  of  the  party,  he  will  be  excused ; 
but  where  a  person  absolutely  contracts  to  do  a  certain  thing  not 
impossible  or  unlawful  at  the  time,  he  will  not  be  excused  from  the 
obligations  of  the  contract  unless  the  performance  is  made  unlawful 
or  is  prevented  by  the  other  party. 

Neither  inevitable  accident,  nor  even  those  events  denominated 
acts  of  God  will  excuse  him,  and  the  reason  given  is  that  he  might 
have  provided  against  them  by  his  contract  Paradine  v.  Time, 
Alelyn,  27;  Harmony  v.  Bingham,  12  N.  Y.  99;  Tompkins  v. 
Dudley,  25  N.  Y.  272. 

But  there  are  a  variety  of  cases  where  the  courts  have  implied  a 
condition  in  the  contract  itself,  the  effect  of  which  was  to  relieve 
the  party  when  the  performance  had,  without  his  &ult».  become 
impossible;  and  the  apparent  confusion  in  the  authorities  has 
grown  out  of  the  difficulty  in  determining  in  a  given  case  whether 
the  implication  of  a  condition  should  be  applied  or  not,  and  alsp  in 
some  cases  in  placing  the  decision  upon  a  wrong  basis.  The  relief 
afforded  to  the  party  in  the  cases  referred  to  is  not  based  upon 
exceptions  to  the  general  rule,  but  upon  the  construction  of  the 
contract. 

For  instance,  in  the  case  of  an  absolute  promise  to  marry,  the 
death  of  either  party  discharges  the  contract,  because  it  is  inferred 
or  presumed  that  the  contract  was  made  upon  the  condition  that 
both  parties  should  live. 

So  of  a  contract  made  by  a  painter  to  paint  a  picture,  or  an  author 
to  compose  a  work,  or  an  apprentice  to  serve  his  master  a  specified 
number  of  years,  or  in  any  contract  for  personal  services  dependent 
upon  the  life  of  the  individual  making  it,  the  contract  is  discharged 
upon  the  death  of  the  party,  in  accordance  with  the  coi^dition  of 
continued  existence,  raised  by  implication.  2  Smith's  Leading 
Oases,  50. 

The  same  rule  has  been  laid  down  as  to  property:  ^Ab  if  A 
agrees  to  sell  and  deliver  his  horse  Eclipse  to  B  on  a  fixed  fhture 
day,  and  the  horse  die  in  the  interval,  the  obligation  is  at  an  end.*' 
Benjamin  on  Sales,  424    In  replevin  for  a  horse,  and  judgment 
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fdretwmo  habendo,  the  death  of  the  horse  was  held  a  good  plea  in 
«Q  aetion  upon  the  bond*  CarpetUer  y.  Stevens^  12  Wend.  589.  In 
Taylor  t.  Caldweli,  118  E.  G.  B.  824,  A  agreed  with  B  to  giye  him 
the  nae  of  a  mnsic  hall  on  specified  days,  for  the  purpose  of  hold- 
ing concerts,  and  before  the  time  arrived  the  building  was  accident- 
ally burned ;  held,  that  both  parties  were  discharged  from  the  con- 
tract Blackburn,  J.,  at  the  close  of  his  opinion,  lays  down  the 
rule  as  follows :  "  The  principle  seems  to  us  to  be,  that  in  contracts 
in  which  the  performance  depends  on  fche  continued  existence  of  a 
given  person  or  thing,  a  condition  is  implied  that  the  impossibility 
of  performance,  arising  from  the  perishing  of  the  person  or  thing, 
shall  excuse  the  performance."  And  the  reason  given  for  the  rule 
is,  '^  because  from  the  nature  of  the  contract,  it  is  apparent  that  the 
parties  contracted  on  the  basis  of  the  continued  existence  of  the 
particular  person  or  thing." 

In  School  District  No,  1  v.  Dauehy,  25  Conn.  530,  the  defendant 
had  agreed  to  build  a  school-house  by  the  first  of  May,  and  had  it 
nearly  completed  on  the  twenty-seventh  of  April,  when  it  was 
fltruck  by  lightning  and  burned ;  and  it  was  held  that  he  was  liable 
in  damages  for  the  non-performance  of  the  contract  But  the  court, 
while  enforcing  that  general  rule  in  a  case  of  evident  hardship, 
recognizes  the  rule  of  an  implied  condition  in  case  of  the  destruction 
of  the  specific  subject-matter  of  the  contract;  and  this  is  the  rule 
of  the  civil  law.    Pothier  on  Contracts  and  Side,  art  4,  §  1,  p.  31. 

We  were  referred  to  no  authority  against  this  rule.  But  the 
learned  counsel  for  the  appellant,  in  his  very  able  and  forcible 
argument,  insisted  that  the  general  rule  should  be  applied  in  this 
case.  While  it  is  difficult  to  trace  a  clear  distinction  between  this 
oase  and  those  where  no  condition  has  been  implied,  the  tendency 
of  the  authorities,  so  far  as  they  go,  recognize  such  a  distinction, 
and  it  is  based  upon  the  presumption  that  the  parties  contemplated 
the  continued  existence  of  the  subject-matter  of  the  contract 

The  circumstances  of  this  case  are  favorable  to  the  plaintiff.  The 
property  was  merchandise  sold  in  the  market  The  defendant  could* 
and  from  the  usual  course  of  business,  we  may  infer,  did  protect 
himself  by  insurance;  but  in  establishing  rules  of  liability  in  com- 
mercial transactions,  it  is  far  more  important  that  they  saould  be 
uniform  and  certain  than  it  is  to  work  out  equity  in  a  given  case. 
There  is  no  hardship  in  placing  the  parties  (especially  the  buyer) 
in  the  position  they  were  in  before  the  contract  was  made.  The 
Vol.  Vn.— 63 
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buyer  oan  only  lose  the  profits  of  the  purchase ;  the  seller  may  lose 
the  whole  contract  price,  and  if  his  liability  for  non-deliyery  should 
be  established,  the  enhanced  yalne  of  the  property.  After  considera- 
ble reflection,  I  am  of  the  opinion  that  the  role  here  indicated  of  an 
implied  condition  in  case  of  the  destruction  of  the  property,  bar- 
gained without  &ult  of  the  party,  will  operate  to  carry  out  the 
intention  of  the  parties  under  most  circumstances,  and  will  be  more 
just  than  the  contrary  rule.  The  buyer  can,  of  course,  always  pro- 
tect himself  against  the  eflfect  of  the  implied  condition,  by  a  proyision 
in  the  contract  that  the  property  shall  be  at  the  risk  of  the  seller. 

Upon  the  grounds  upon  which  this  rule  is  based  of  an  implied 
condition,  it  can  make  no  difference  whether  the  property  was 
destroyed  by  an  inevitable  accident,  or  by  an  act  of  Ood,  the  con- 
dition being  that  the  property  shall  continue  to  exist  If  we  were 
creating  an  exception  to  the  general  rule  of  liability,  there  would 
be  force  in  the  considerations  urged  upon  the  argument,  to  limit 
the  exception  to  cases  where  the  property  was  destroyed  by  the  act 
of  Gk>d,  upon  grounds  of  public  policy,  but  they  are  not  material 
in  adopting  a  rule  for  the  oonstraction  of  the  contract  so  as  to 
imply  a  condition  that  the  property  was  to  continue  in  existence. 
It  can  make  no  diflference  how  it  was  destroyed,  so  long  as  Hfye  party 
was  not  in  any  degree  in  &ult.  The  minds  of  the  parties  are  pie* 
sumed  to  have  contemplated  the  possible  destruction  of  the  property, 
and  not  the  manner  of  its  destruction ;  and  the  supposed  temptation 
and  facility  of  the  seller  to  destroy  the  property  himself,  cannot 
Intimately  operate  to  affect  the  principle  inyolved. 

The  judgment  must  be  a£Brmed. 

Pbokham  iftnd  Folgeb,  J  J.,  dissent 

Judgment  affirmed. 


Ibaagb  t.  Thb  Thibd  Aybnub  Railboad  Oompakt,  appellant* 

(47N.T.  m.) 

Master  and  tenant '^UdbOU^^etrea  rattroad  eamptm^frr  wll^fiU  actt  ^Mf^ 

duetor. 

Plaintiil  mm  a  passenger  in  a  street  oar,  and,  wiahing  to  alight,  paned  o«t 
npQn  the  platform  and  asked  the  conductor  to  stop  the  oar,  telling  him  that 
■he  would  not  get  oat  until  the  car  had  oome  to  a  foil  stop ;  wherenpon  he 
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and  wbUe  the  mr  was  in  motion,  threw  her  from  the  car  with  great  Tiolene^ 
breaking  her  leg.  JBM,  a  wanton  and  willfol  trespaae,  for  whieh  the  eom- 
pany  was  not  liable.    (JSke  nets,  p,  438.) 

AonoK  against  a  street  railroad  company  for  damages  oaoaed  by 
acts  of  their  conductor.  The  opinion  sufficiently  states  the  facts. 
Judgment  in  &Yor  of  plaintiff  was  affirmed  at  general  term.  De- 
fendant appealed  to  this  court 

O.  N*  Potter,  for  appellant 
J7.  Morrieon,  for  respondent 

Allbk^  J.  [After  deciding  the  point,  that  a  street  car  con* 
ductor  is  not  the  driver  of  a  **  carriage,^'  within  1  B.  S.  696.]  There 
was  a  conflict  of  eyidence  as  to  the  circumstances  under  which 
the  plaintiff  sustained  the  injury,  but  the  jury  haye  adopted  the 
statements  of  the  plaintiff  and  her  sister-in-law,  whose  testimony 
did  not  differ  in  any  essential  particular,  and  who  were  the  only 
witnesses  to  the  transaction,  except  the  conductor  of  the  defendant, 
whose  testimony  was  disregarded  by  the  jury.  The  facts  proved  by 
the  plaintiff  were,  that  she  was  a  passenger  in  the  defendant's  car, 
late  in  the  evening  upon  a  down  trip,  and  desired  to  stop  at  Spring 
street,  and  so  notified  the  conductor ;  that  at  or  about  Spring  street 
she  rung,  or  causecl  the  bell  to  be  rung  as  a  signal  for  the  stopping 
of  the  car,  and  passed  out  on  the  platform  and  asked  the  conductor 
to  stop  the  car,  to  which  he  replied  that  the  car  was  stopped  enough ; 
that  she  told  the  conductor  she  would  not  get  out  until  the  car  had 
come  to  a  full  stop,  whereupon  he  took  her  by  the  shoulder  with 
both  hands  and  threw  her  out,  and  her  leg  was  broken  by  falling  on 
the  pavement.  The  evidence  was  that  the  push  was  with  violence, 
throwing  the  plaintiff  from  the  platform  over  the  step  on  to  the 
pavement,  and  that  the  act  was  intentional  on  the  part  of  the  con- 
ductor. The  car  was  in  motion  at  the  time,  and  one  of  the  witnesses 
testified  that  it  was  going  faster  than  on  a  walk. 

It  is  not  denied  that  the  act  of  the  conductor,  upon  the  fitcta 
established  by  the  verdict  of  the  jury,  was  wrongful,  for  which  the 
plaintiff  may  have  an  action  against  the  actual  wrong-doer,  and  also 
against  the  defendant,  as  his  employer  and  master,  if  the  act  was 
authorized  by  it.  It  is  not  claimed  by  the  plaintiff  that  there  was 
express  authority  given  by  the  defendant  for  the  commission  of  this 
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particular  trespass.  The  rule,  well  established  and  recognized  in  all 
the  cases,  and  to  which  there  are  no  exceptions,  is,  that  to  charge 
the  master  for  the  wrongfal  acts  of  the  servant,  they  mast  have 
been  committed  by  the  express  authority  of  the  master,  or  in  his 
service,  and  within  the  scope  of  the  employment  and  authority  of 
the  servant  K  an  act  is  done  by  a  servant  in  the  business  of  the 
master,  and  within  the  scope  of  his  employment,  the  master  is 
liable  to  third  persons  for  any  abuse  of  the  authority  conferred,  or 
injuries  resulting  from  any  error  of  judgment  or  mistake  of  facts 
by  the  servant,  as  well  as  for  those  resulting  from  a  negligent  or 
reckless  performance  of  his  duties.  The  judgment  in  Higgins  t. 
The  WatervKet  Turnpike  Company,  recently  decided  by  this  court 
(see  anie.  p.  293),  was  upon  this  ground,  and  is  fully  sustained  by  the 
authorities  cited  in  the  opinion  of  the  court,  prepared  by  Judge 
Andrews.  But  the  same  authorities,  as  well  as  the  judgment  in 
that  case,  recognize  and  reaffirm  the  equally  well-settled  principle, 
that,  for  the  willful,  wanton  or  reckless  acts  of  the  servant,  not  com- 
mitted in  the  service  of  the  master,  and  not  within  the  line  of 
his  duty  or  the  scope  of  his  employment,  the  master  is  not  liable. 
The  line  separating  the  acts  for  which  the  master  is  responsible^ 
from  those  for  which  he  is  not  answerable  is  not,  in  all  cases,  very 
well  defined,  and,  in  some  cases,  it  may  be  difficult  to  distinguish 
between  the  two  classes  of  acts.  The  difficulty,  however,  is  not  as 
to  the  principle,  but  in  its  application  to  particular  circumstances. 
Whenever  an  injury  has  been  caused  by  the  conduct  of  a  servant 
in  the  business  of  his  master,  and  within  the  scope  of  his  employ- 
ment, the  master  has  been  held  liable,  although  such  conduct  may 
have  been  tortious.  The  question  of  liability  does  not  depend 
entirely  on  the  quality  of  the  act,  but  rather  upon  the  other  ques- 
tion, whether  it  has  been  performed  in  the  line  of  duty,  and  within 
the  scope  of  the  authority  conferred  by  the  master.  Seymour  t. 
Oreenwoody  7  H.  &  N.  356 ;  Limpus  v.  London  Gen.  Omnibus  Oo^ 
1  H.  &  C.  526 ;  Gof  v.  Greai  Northern  Railway  Co.,  3  B.  &  B.  678. 
When  the  act  of  a  servant,  whether  a  trespass  or  otherwise,  is  with- 
out the  authority,  either  expressly  conferred  upon  the  serrant,  or 
implied  from  the  nature  of  the  employment  and  character  of  the 
duties,  causes  injury  to  others,  the  master  is  not  answerable.  It  is 
said  that  the  implied  authority  in  the  servant  is  limited  to  those 
acts  which  the  master  could  himself  do  if  personally  present,  and 
if,  in  the  performance  of  such  acts,  the  servant  misconducts  liim- 
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•elf,  the  master  will  be  liable  for  his  acts.  Poulton  v.  The  L.  <§  8. 
W.  Railway  Co.,  L.  R,  2  Q.  B.  534.  The  case  of  Hilbard  v.  New 
Torh  and  Erie  Railway  Co.,  15  N.  Y.  455,  was  well  decided,  and 
the  judgment  properly  reyersed,  for  errors  of  the  judge  at  the  circuit 
in  his  instructions  to  the  jury  upon  the  justification  for  the  expul- 
sion of  the  plaintiff  from  the  cars  by  re-ason  of  bis  refusal  to  con- 
form to  the  regulations  of  the  defendant.  Some  of  the  expressions 
in  the  opinions  of  the  judges,  which  would  exonerate  a  railroad 
corporation  from  liability  for  excess  of  force  or  error  of  judgment 
in  the  performance  of  an  act  by  a  conductor  within  his  general 
authority  are  open  to  criticism  as  not  in  harmony  with  the  later 
authorities,  and  would  not,  probably,  be  regarded  as  sound,  although 
they  are  supported  by  the  earlier  cases,  and  by  the  elementary 
authorities.  McMamta  v.  Crichettf  1  East,  106,  and  the  authorities 
oited.  The  supreme  court  of  this  State,  in  Wright  v.  Wticox,  19 
Wend.  343,  held,  that  for  willful  injury  done  by  a  seryant,  the  master 
was  not  liable,  and  adopted  the  rule  of  Lord  Kenton,  that,  ^'when 
a  servant  quits  sight  of  the  object  for  which  he  is  employed,  and, 
without  having  in  view  his  master's  orders,  pursues  that  which  his 
own  malice  suggests,  he  no  longer  acts  in  pursuance  of  the  author- 
ity given  him.'^  The  principle  is  the  same,  whether  the  wrongful 
act  of  the  servant  is  malicious  or  merely  wanton  or  reckless. 

This  court  held,  in  VanderbiU  v.  Richmond  Turnpike  Company,  2 
N.  Y.  478,  affirming  1  Hill,  480,  that  the  owner  of  a  steamboat  was 
not  responsible  for  the  willful  misconduct  of  the  master  in  running 
her  against  and  injuring  another  steamboat;  the  court  saying  that 
a  principal  who  neither  authorizes  nor  ratifies  a  willful  trespass, 
committed  by  his  agent,  is  not  liable  therefor.  And  yet  the  general 
management  and  running  of  the  steamboat  was  committed  to  the 
master,  but  the  commission  of  willful  or  wanton  injury  to  another 
in  the  act  of  running  the  boat,  was  not  within  the  scope  of  his 
authority  as  implied  from  the  nature  of  his  employment,  and  the 
injuty  in  no  sense  resulted  from  the  performance  of  an  act  in  the 
service  or  interest  of  the  owner  of  the  boat 

Mali  V.  Lord,  39  N.  Y.  381,  is  decisive  of  the  principle  by  which 
this  and  like  cases  must  be  adjuged,  and  is  well  supported  by  the 
authorities  cited  by  the  judge  delivering  the  opinion,  and  there  the 
general  superinrtendent  of  the  defendant's  business  as  a  merchant, 
upon  suspicion  that  the  plaintiff  had  stolen  the  goods  of  hia 
employer,  caused  her  to  be  arrested  and  searched,  and  the  action 


422  NEW  YORK, 


Iiuoi  T.  The  Third  Avenue  BeURNnd  Go. 


was  brought  agsmst  the  master  for  the  illegal  arrest  and  imprison- 
ment^  and  the  oonrt  held  that  authority  for  the  arrest  by  the  snper- 
intendent  of  the  store,  and  the  clerks  oould  not  be  implied  from 
their  general  employment,  and  the  general  principles  are  recognised 
that  a  master  is  responsible  cirilly  for  the  frauds  negligence  ojr  otiier 
wrongflil  act  of  his  senrant  committed  in  the  transaction  of  his  busi- 
ness, but  is  not  responsible  for  thcf  willftil  injury  committed  by  his 
■errant  while  so  engaged,  unless  such  injury  results  from  the  business 
transacted  by  the  servant  for  the  master.  And  see  Fras$r  v.  Freemany 
43  N.  Y.  566 ;  8  Am.  Bep.  740.  In  the  present  case  an  act  was  done 
by  the  conductor  completely  out  of  the  scope  of  his  authority,  which 
there  can  be  no  possible  ground  warranted  by  the  evidence  for  sup- 
posing the  defendant  authorized,  and  which  it  could  never  be  right 
under  any  circumstances  for  the  defendant  to  do.  1st  The  car  was  in 
motion,  and  for  no  cause  could  the  plaintiff  have  been  thrust  out 
into  the  street  against  her  will  while  the  car  was  in  motion.  The 
law  forbids  it,  and  the  defendant  could  not  lawfully  have  done  it, 
and  therefore  no  authority  could  be  miplied  in  the  conductor  to  do 
it  2d,  There  is  no  pretense  that  the  conductor  ejected  or  put  the 
plaintiff  from  the  car,  or  daimed  to  exercise  such  power  for  dis- 
orderly conduct,  non-payment  of  fare,  or  any  other  cause.  8d«  The 
act  was  not  in  aid  and  assistance  of  the  plaintiff  in  leaving  the  car. 
She  was  not  in  the  act  of  getting  off  the  car,  but  was  standing  on 
the  platform,  demanding  that  the  car  should  be  fully  stopped,  and 
protesting,  as  she  had  a  right  to  do,  that  she  would  not  attempt  to 
leave  the  cars  while  they  were  in  motion.  4th.  The  act  was  wanton 
and  reckless,  and  was  committed  with  great  force  and  violence,  such 
force  as  to  throw  the  plaintiff  clear  off  and  over  the  step  and  on  the 
pavement  It  was  not  in  the  performance  of  any  duty  to  the  defend* 
ant  or  of  any  act  authorized  by  it  It  was  a  criminal  act  for  which 
the  conductor  could  have  been  punished  criminally  as  well  as  made 
to  respond  in  a  civil  action.  It  was  a  wanton  and  willful  trespass 
and  was  not  the  natural  or  necessary  consequence  of  any  thing  which 
the  defendant  had  ordered  to  be  done. 

When  it  was  found  that  the  plaintiff's  steamboat  took  fire  in  the 
night,  while  it  was  fastened  to  the  defendant's  wharf,  upon  which 
stood  a  wooden  freight  house,  but  before  the  freight  house  was 
endangered,  and  while  the  fire  could  have  been  extinguished «  tilie 
plaintiff's  cable  was  cut  by  the  defendant's  watchman,  and  the  bos^t 
drifted  away  and  was  burned,  no  evidence  being  given  of  authority 
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for  the  act  of  the  watchman  other  than  Bach  as  was  implied  from 
his  general  employment  as  such  in  the  bosinesB  of  the  defendants^ 
4he  latter  were  held  not  liable  for  the  act  of  the  watchman.  The 
Thames  Steannboat  Co.  t.  Housatonie  ILB.  Co^2^  Oonn.  40.  The 
•case  was  well  considered,  and  is  well  supported  by  the  argument  of 
iLe  judge,  as  well  as  by  authority,  and  is  in  accord  with  the  decis- 
ions of  the  courts  of  this  State  and  of  England.  The  question  of 
liability  upon  the  &c\m  proved  by  the  plaintifT  was  distinctly  pre- 
sented upon  the  trial,  and  decided  adversely  to  the  defendant,  a^d 
an  exception  taken. 

Upon  the  case  made  upon  the  trial  by  the  plaintiil^  she  should 
have  been  nonsuited. 

The  judgment  must  be  reversed,  and  a  new  trial  granted ;  costs  to 

abide  event. 

Judgment  reversed. 

Nox!B.— SaeOoddorttT.  Oremd  2yiitifcllv.O(K,SAiii.B«p.S9;  lAUkB  Miami  B.B.O0. 
T.  fTitaiorv,  Id.  SIS;  Jilantle  A  O.  IT.  By.  Go.  t.  Dwmi«  ULSSi;  Beumdmr.BoaUm^eUn 
B.B.ao^Sld.SOO;  lf0Cliir#T.PMkMM|iMa,<leHA.B.Ol9.«ld.SiB;  Hkndna  Y.WattrMtt% 
9.SN.- 


Welch,  appellant,  v.  Saob. 

(47N.T.1I8.) 

SMen  hendt^titie  qf  purchaser  ^. 

Ji  pviofaaser  for  Ytlne,  without  frmad  or  bad  &ith,  of  stolen  negotiable  boDdSi 
obtains  good  title  thereto. 

l*Udntiff  made  adTanoes  upon  coupon  bonds,  payable  to  bearer,  which  had  no 
certificates  attached  when  he  reoelved  them.  A  daose  in  the  bonds  stated, 
in  effect,  that  upon  the  sarrender  of  the  e&rtificate  and  bond  the  holder  was 
entitled  to  f nU  paid  preferred  stock.  HM,  that  the  absence  of  the  oertill- 
cates  was  not  of  itself  snfilcient  to  charge  plaintiff  with  want  of  good  fkdth. 

Action  to  recover  the  value  of  three  one  thousand  dollar  coupon 
•bonds  of  the  Milwaukie  &  St  Paul  Bailroad  Company.  PlaintifT, 
before  purchasing  the  bonds,  which  were  payable  to  bearer,  ascer- 
tained  their  value  of  persons  likely  to  know.  He  advanced  t3,500 
in  cash,  to  A.  L.  Mowry  &  Oo.,  bankers,  and  received  the  three  bonds 
in  question  and  also  a  California  bond.    Attached  to  or  accompany* 
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ing  each  of  the  bonds  originally^  wa%  a  certificate  entitled,  ^  Oertifl* 
cate  for  scrip  preferred  stock."    The  certificate  was  as  follows : 

''This  is  to  certify  that  of  is  entitled  to  ten 

shares  of  the  capital  stock  of  the  Milwankie  &  St  Paul  Railway 
Company,  designated  as  '  scrip  preferred  stock/  in  the  articles  of 
association  of  the  company.  This  stock  is  not  entitled  to  any 
dividend.  It  has  one  dollar  per  share  paid  thereon,  and  it  is  not 
liable  or  subject  to  any  assessment  Upon  the  surrender  of  thia 
certificate  and  mortgage  bond,  No.  ,  of  the  company,  and  all 
unmatured  coupons  thereon,  at  any  time  within  ten  days  after  any 
ditidends  shall  have  been  declared  and  become  payable  on  the  full 
stock  of  the  preferred  stock  of  this  company,  the  said  ia 

entitled  to  receiye  ten  shares  of  said  Aill  paid  preferred  stock. 

''  This  stock  is  transferable  only  on  the  books  of  the  company,  at 
their  office,  in  the  city  of  New  York,  in  person  or  by  attorney,  on 
the  surrender  of  this  certificate." 

Which  certificate  was  referred  to  in  the  body  of  the  bond  as- 
follows: 

''  The  said  company  also  agree  to  make  the  scrip  preferred  stock 
attached  to  this  bond  full  paid  stock  at  any  time  within  ten  days- 
after  any  dividend  shall  hare  ^^een  declared  and  become  payable  on 
said  preferred  stock,  upon  surrender  to  the  company,  in  the  city  of 
New  York,  of  this  bond  and  the  unmatured  interest  warrants." 

At  the  time  of  the  purchase  the  certificates  were  not  attached  to 
the  bonds.  Subsequently  plaintiff  delivered  them  to  Mr.  Thomas, 
a  broker,  to  take  to  defendant,  who  was  an  officer  of  the  Milwankie 
&  St  Paul  R  R  Co.,  and  to  sell  them  to  him.  Defendant,  after 
receiving  them,  refused  to  return  them,  claiming  that  they  were 
stolen  and  belonged  to  one  Ralph,  for  whom  he  told  plaintiff,  on 
demand  being  made,  he  would  hold  them  until  indemnified. 

Defendant  notified  Ralph,  and  the  next  day  Ralph  replevied  the 
bonds.  This  was  in  July,  1868.  On  the  20th  of  October,  1868^ 
Welch,  this  plaintiff,  was  made  a  defendant  in  the  replevin  suit 
which  has  not  been  tried.  The  present  action  was  commenced 
October  12, 1868.  The  court  charged  that  the  taking  of  the  bonds,, 
in  the  replevin  suit,  was  no  defense  to  this  action,  to  which  defend- 
ant excepted.  Verdict  and  judgment  for  plaintifll  Motion  for  new 
trial  on  the  minutes  was  denied.  The  general  term  granted  a  new 
trial,  whereupon  plaintiff  appealed  to  this  court 
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Peckham,  J.  The  law  may  be  regarded  as  settled  that  a  pur- 
chaser, for  value  advanced,  of  negotiable  paper,  including  bonds,  is 
not  bound  to  exercise  such  care  and  caution  as  wary,  prudent  men 
would  exercise.  Negligence  will  not  impair  his  title.  It  is  a  ques- 
tion simply  of  good  &ith  in  the  purchaser.  Unless  the  evidence 
makes  out  a  case  upon  which  a  jury  would  be  authorized  to  find 
fraud  or  bad  faith  in  the  purchaser,  it  is  the  duty  of  the  court  to 
direct  a  verdict  Belmont  t.  Hogey  35  N.  Y.  67 ;  Birdsall  v.  Ruasdly 
29  id.  249 ;  Goodman  t.  Simondsy  20  How.  (U.  S.)  365 ;  Murray  v. 
Lardnery  2  WalL  121 ;  Goodman  v.  Harvey ^  4  Ad.  &  Bl.  870.* 

These  cases,  cited  by  the  appellant's  counsel,  abundantly  establish 
the  doctrine. 

Notice  of  the  defense  to  defeat  a  recovery  means,  substantially, 
notice  of  such  facts  as  would  make  a  defense,  or  would  necessarily 
lead  the  mind  to  believe  in  its  existence,  not  merely  notice  of  such 
facts  as  would  put  a  prudent  man  upon  inquiry. 

The  rule,  after  considerable  hesitation,  and  after  fiill  discussion 
and  deliberation,  has  been  thus  settled  in  the  interest  of  oommdroe. 
It  puts  the  consequences  of  neglect  or  misfortune  upon  the  party 
upon  whom  Uiey  have  Mien ;  upon  those  who  have  negligently  put 
such  paper  in  circulation  or  from  whom  it  is  stolen.  It  sustains 
the  ready  and  safe  transfer  of  negotiable  paper  to  those  who  honestly 
purchase  it  for  value  advanced. 

As  to  the  facts  which  the  defendant  insists  should  have  been  sub- 
mitted to  the  jury : 

After  a  careful  reading  of  the  whole  evidence,  I  am  entirely  clear 
that  no  case  of  bad  faith  was  made  against  the  plaintiff,  unless  the 
contents  of  the  bonds  themselves  would  impute  it 

The  defendant  examined  the  plaintiff  de  bene  esse  some  two  years 
prior  to  the  trial,  upon  all  the  matters  involved  in  the  suit ;  thus 
affording  him  opportunity  for  contradiction  or  condemnation  if  tJie 
tnith  would  warrant  it  There  was  an  entire  failure  to  establish 
any  substantial  contradiction  on  the  trial. 

The  whole  evidence  tended  strongly  to  establish  the  plaintiff's 

«S6e  on  this  point Ooukl v. Sf iiomt» S Am.  Bap.  268, and  note;  alio  Phatofi v.  Jf ra^ 
id.  40S. 

Vol.  VII.— 64 
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good  fiuth.  He  was  a  man  of  means.  He  inyested  and  dealt  in 
bonds,  stocks,  etc.  Before  purchasing  or  advancing  npon  these 
bonds,  he  ascertained  their  valne  from  this  defendant  at  the  office 
of  the  company  issuing  the  bonds.  He  took  them  directly  after  the 
purchase  for  the  purpose  of  selling  to  the  same  person.  If  he  had 
Blispected  the  theft,  the  defendant  was,  probably,  the  last  person  to 
whom  he  would  have  offered  them  for  sale. 

Then,  as  to  the  certificate  accompanying  or  attached  to  the  bond« 
does  its  absence  give  notice  to  the  purchaser  of  the  theft  of  the  bond 
or  of  any  other  defect  or  defense? 

This  certificate  constitutes  no  part  of  the  bond  The  bond  is 
entire  and  perfect  without  it  Hodges  y.  Shuhry  22  K.  Y.  118.  The 
admission  of  the  debt,  and  the  promise  to  pay  in  the  bond,  are,  in  no 
degree,  qualified  by  the  certificate.  The  statement  in  regard  to  the 
certificate  is  simply  an  addition  to  the  bond ;  a  promise  to  make 
the  ^'  scrip  preferred  stock  attached  to  this  bond  "  full  paid  stock  at 
a  certain  time,  ^^  upon  surrender  of  the  bond  and  the  unmatured 
interest  warrants." 

Thus  the  holder  of  the  bond  has  the  additional  remedy  of  surren- 
dering it  up  in  exchange  for  the  stock  of  the  company  instead  of 
the  money  the  bond  secures  to  him.  If  it  were  conceded  that  the 
stock  of  the  company  is  worth  only  fifty  per  cent,  and  that  there  is 
no  probability  of  its  increase  in  yalue  during  the  life  of  the  bond, 
of  what  yalue,  intrinsic,  actual  yalue,  is  the  certificate  ?  There  is  no 
proof  in  the  case  that  these  certificates  are  of  any  yalue.  It  is  tes- 
tified that  the  bonds  have  no  market  value  without  the  certificates, 
but  the  same  witness  says  that  the  bonds  are  good  for  their  ttno^ 
Obviously,  he  only  intended  to  testify  that  he  never  knew  of  their 
sale  without  the  certificates. 

But  if  the  bond  is  a  legal,  valid  obligation  without  the  certificate, 
and  is  good  for  its  face,  he  certainly  would  not  say  that  it  was 
without  value.  The  witness  expressed  the  opinion  that  the  bond 
was  not  negotiable  without  the  certificate.   In  this  he  was  mistaken 

Suppose  the  bond  provided  that  it  might,  upon  surrender,  be  con- 
verted into  notes  of  the  late  confederate  government  No  one 
would  probably  now  regard  that  certificate  as  giving  any  additional 
value  to  the  bond.  No  one  would  probably  take  much  trouble  to 
preserve  that  certificate.  This  certificate,  practically,  is  usually  a 
blank,  and,  I  believe,  is  not  actually  attached  to  the  bond  but  is  kept 
with  it. 
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These  bonds  could  haye  been  easily  made  negotiable  only  upon 
the  transfer  of  the  certificates  as  well  as  of  the  bonds.  Then  the 
transfer  of  one  without  the  other  would  pass  no  title. 

Under  the  facts  of  this  case,  the  absence  of  the  certificates  would 
at  most  only  put  a  reasonably  careful  man  upon  inquiry.  It  would 
not,  of  itself,  prove  a  purchaser  guilty  of  fraud  or  bad  tedth^ 
jJthough  it  would  be  a  circumstance  of  some  weighty  and  would 
require  less  other  evidence  to  carry  a  case  bo  the  jury  upon  the  ques- 
tion of  bad  faith. 

This  would  be  so  only  as  it  might  afford  some  evidence  that  the 
^certificate  had  been  detached  for  some  dishonest  purpose.  In  the 
absence  of  other  facts,  the  evidence  of  such  purpose  would  be  very 
slight  indeed.  The  face  of  the  bond  states  the  contents  of  the  cer- 
tificate and  its  use.  It  declares  that  the  bond  may  be  converted 
into  full  paid  scrip  preferred  stock,  *'  upon  the  surrender  of  the  bond 
«nd  unmatured  interest  warrants." 

If,  then,  upon  looking  at  the  market  price  of  this  preferred  stock, 
he  found  it  so  low  as  to  induce  him  to  regard  the  convertible  privi* 
lege,  as  of  no  value,  he  might  well  conclude  that  the  absent  certifi- 
cates were  not  in  that  respect  material  to  his  purchase.  Having  a 
legal  and  valuable  bond  without  the  valueless  certificate,  he  might 
well  inquire  no  further. 

It  would  not  be  a  legitimate  inference  that  the  purchaser  would 
find  in  Aie  certificate  the  true  owner  of  the  bond,  when  the  bond 
itself  made  no  such  disclosure,  nor  gave  any  intimation  that  the  cer- 
tificate would  afford  any  more  light  upon  that  point. 

Had  the  purchaser  read  this  portion  of  the  bond,  and  then 
inquired  for  the  certificate,  I  do  not  see  that  it  follows  that  he  would 
have  gained  any  knowledge  that  would  have  prevented  a  purchase 
or  made  a  defense,  so  £ftr  as  the  case  shows  the  certificates  were  of 
merely  nominal  value. 

Had  he  been  told  by  Mowry  &  Go.  that  there  were  no  certificates 
attached  when  they  took  them,  and  the  bonds  were  good  without 
ihem,  or  that  the  certificates  were  of  no  value,  and  believing  he 
had  purchased,  it  would  not  have  been  evidence  of  fraud  in  the  pur- 
chaser. ^ 

There  was  sufficient  proof  of  the  value  of  the  bonds.  It  was 
averred  in  the  complaint,  and  not  denied  in  the  answer,  and  the 
actual  value  was  proved  by  the  defendant.  In  the  absence  of  any 
proof,  they  are  presumed  to  be  worth  their  face. 
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The  oonyersion  was  sufficiently  proved. 

The  suit  in  replevin,  in  which  this  plaintiff  was  made  a  defendant 
9jU/r  the  commencement  of  this  snit,  presented  no  defense  to  this 
action* 

The  order  appealed  from  is  reversed,  and  the  judgment  of  the 
•pedal  term  upon  the  verdict  affirmed,  with  costs. 

Ordw^  reuermL 


DuB8T  y.  BuBTOK,  appellants. 

(I7N.Y.107.) 

IVlMtpal  tmd  ^mU'^Udb&Uif  of  principal  for  ftrantd  tf  agmU.   3MmM$tf 

market  talue  of  maniitfiaekvrsi. 

Defendants,  the  owners  of  «  cheese  tkdorj,  leased  it  to  C,  who  agreed  to> 
manufkctme  into  cheese,  the  milk  famished  hy  defendants  and  others,  at  a 
specified  rate  per  handred  pounds.  C  had  the  emplojment,  payment  and 
control  of  the  necessary  help  to  cany  on  the  work,  and  no  right  of  super- 
vision was  reserved  by  defendants.  The  sale  of  the  cheese,  when  prepared 
for  market,  was  conducted  by  defendants,  who  represented  it  to  be  of  good 
quality.  SM,  that  as  to  the  public  and  plaintiff,  a  purchaser,  defendants 
assumed  the  character  of  principals,  and  were  liable  for  the  fraud  of  C  or 
his  subordinates  in  the  manufacture  of  the  cheese. 

In  an  action  for  fraud  in  the  sale  of  cheese,  contracted  to  be  delivered  and  for- 
warded to  the  New  York  market,  where  it  was  to  be  sold,  after  plaintiff  luul 
proved  the  value  in  New  York,  defendants  offered  to  proTe  that  the  cheese 
was  shipped  and  sold  in  London  at  a  certain  price,  and  that  the  cheese 
market  in  New  York  was  regulated  and  controlled  by  the  market  in  London 
and  LiTerpooL  The  offer  was  rejected.  Held,  that  the  market  price  in  New 
York  was  within  the  contemplation  of  the  parties,  and  that  the  value  in  New 
York  having  been  proven,  the  offer  was  properly  excluded  on  the  ground 
that  it  tended  not  to  prove  the  value  at  the  time  the  cheese  reached  New 
York,  but  a  considerable  period  afterward,  and  that  the  oflfor  should  have 
negatived  any  material  change  in  the  price  up  to  the  time  of  the  sale  iu. 
London. 

Action  to  recover  for  an  aUeged  fraud  in  the  sale  of  cheese.  It 
appears  that  on  or  abont  Angnst  8,  1866^  defendants  sold  to  plain- 
tiff 491  cheasCy  weighing  40,000  pounds,  representing  it  to  be  of 
good  quality;  that  the  cheese  was  manufactured  at  a  factory  owned 
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by  defendants  and  others,  which  had  been  leased  to  Qaylord  Gamp- 
bell  for  one  year  at  a  specified  rent,  under  an  agreement  that  he 
fihonid  mannfacture  into  cheese  the  milk  famished  by  defendants 
and  others,  at  the  rate  of  $1.75  per  100  pounds;  that  defendants 
were  part  owners  of  the  milk  and  cheese  and  sold  it,  when  prepared 
for  market,  for  themselves  and  their  associates ;  that  a  fraud  was 
<K)mmitted  in  the  manufacture  of  the  cheese  by  the  use  of  sour  curd, 
seriously  impairing  their  value.  The  other  facts  necessary  to  an 
understanding  of  the  case  appear  in  the  opinion.  A  recovery  was 
had  against  defendants  on  the  ground  that  they  were  responsible 
for  the  fraud  of  Campbell  and  his  servants.  A  motion  for  new 
trial  was  overruled  at  general  term,  aud  judgment  was  entered 
upon  the  verdict  for  plaintiff.  Reported  below,  2  Lans.  137.  De- 
fondants  appealed  to  this  court. 

Samtiel  Hand,  for  appellants.  Campbell  was  not  defendants' 
Agent,  but  the  Qontractee,  and  they  were  not  liable  for  the  fraud* 
JSproul  V.  Hemmingway,  14  Pick.  1 ;  Kelly  v.  The  Mayor,  etc.,  UN. 
Y.  432 ;  Boniface  v.  Retyea,  36  How.  457 ;  Blake  v,  Ferris,  5  N.  Y. 
48 ;  Pack  v.  The  Mayor,  etc.,  8  id.  222 ;  Schular  v.  Hudson  R.  R.  B. 
Co.,  38  Barb.  653;  Forsyth  v.  Hooper,  11  Allen,  419;  Painter  v. 
The  Mayor,  etc.,  46  Penn.  213 ;  Hilliard  v.  Richardson,  3  Gray,  349; 
Parsons  on  Contracts,  87 ;  Shearman  ft  Bedfield  on  Negligence,  85. 
If  defendants  exercised  control  to  the  extent  of  endeavoring  to  make 
Campbell  fulfill  his  contract  that  would  not  affect  their  liability. 
8.  ft  R  on  Neg.  87, 88 ;  Schular  v.  Hudson  R.  R.  R.  Co.,  38  Barb.  653 ; 
Pack  v.  The  Mayor,  etc.,  8  N.  Y.  222 ;  Kelley  v.  Um  Mayor,  etc.^ 
11  id.  432.  Campbell  was  liable  to  the  buyer.  Gazeaua  v.  Mali, 
25  Barb.  578 ;  Bruff  v.  Mali,  36  N.  Y.  200.  Defendants  were  not 
liable  for  fraud  of  Campbell's  servants.  Painter  v.  Hie  Mayor,  etc, 
46  Penn.  213 ;  Blake  v.  Ferris,  6  N.  Y.  49.  The  court  erred  in 
excluding  evidence  of  what  plaintiff  sold  the  cheese  for.  Cory  v. 
Grnman,  4  Hill,  625 ;  Roberts  v.  Carter,  28  Barb.  462 ;  Dana  v. 
Fiedler,  12  N.  Y.  40;  Mutter  v.  Fno,  14  id.  597,  607;  Campbell  v, 
Woodfoorth,  20  id.  499.  It  was  as  competent  to  show  what  cheese 
sold  for  in  London  as  in  New  York.  Gregory  v.  McDowel,  8  Wend. 
485 ;  Richmond  y.  Bronson,  5  Den.  55 ;  Wemple  v.  Stewart,  22  Barh 
154 ;  Marshatt  v.  I%e  N.  Y.  C.  R.  R.  Co.,  45  id.  508. 

F.  Keman,  for  respondent 
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Ghuboh,  0.  J.  If  the  liability  of  the  defendants  depended  upon 
the  existence  of  the  relation  of  principal  and  agent,  or  master  and 
servant,  between  them  and  Campbell,  and  that  is  to  be  determined 
alone  by  the  written  contract,  it  woold  be  difficult  to  sustain  the 
judgment 

By  the  terms  of  the  contract,  Campbell,  as  between  him  and  the 
defendants,  became  the  lessee  of  the  cheese  factory  and  premises, 
agreeing  to  pay  a  fixed  rent,  and  all  taxes  and  assessments.  He  also 
contracted  to  manufacture  the  cheese  at  a  specified  sum  per  hundred 
pounds.  He  had  the  employment,  payment  and  control  of  the 
necessary  help  for  carrying  on  the  work.  No  right  of  superrision 
was  reserved.  The  details  of  the  business  were  under  his  super- 
vision and  management  The  defendants  bargained  for  results  only, 
and  had  no  power  to  direct  or  control  the  details,  nor  could  they 
control  the  servants  employed  to  do  the  work.  This  question  has 
been  the  subject  of  frequent  judicial  determination,  and  the  general 
rules  are  well  settled,  although  their  application  to  particular  cases 
has  been  the  source  of  much  litigation. 

The  test  laid  down  by  Shearman  &  Bedfield,  in  their  work  on 
negligence,  at  page  85,  is,  whether  the  services  are  rendered  ^in  the 
course  of  an  independent  occupation  representing  the  will  of  the 
employer  only  as  to  the  result  of  his  work,  and  not  as  to  the  means 
by  which  it  is  accomplished.^ 

In  Forsyth  v.  Hooper,  11  Allen,  419,  the  court. says  the  question 
''is  determined  mainly  by  ascertaining  from  the  contract  of  employ* 
ment,  whether  the  employee  retains  the  power  of  directing  and 
controlling  the  work.*' 

The  application  of  the  principle  of  respondeat  superior  has  been 
refused  in  some  cases,  even  where  a  general  supervision  over  the 
work  was  reserved  in  the  contract  Kelly  v.  Mayor,  etc,  11  N.  Y. 
432 ;  Pack  v.  Mayor,  etc.,  8  id.  222. 

But  looking  at  this  case  as  developed  in  the  evidence,  the  relation 
of  the  parties,  as  between  themselves,  is  not,  we  think,  controlling, 
and  the  numerous  authorities,  cited  by  the  learned  counsel  for  the 
defendants,  where  the  rule  of  respofideat  superior  has  been  held  not 
to  apply,  are  not,  therefore,  decisive. 

In  those  cases  the  injury  was  done  by  the  alleged  agent  or  servant^ 
in  the  course  of  his  employment,  so  as  to  create  a  liability  against 
himself. 

The  principal  or  master  had  no  interest  in,  or  connection  with. 
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and  received  no  benefit  trom  the  act  causing  the  injury,  bat  his  lia- 
bility depended  solely  upon  the  established  relation  which  existed 
between  them.  A  few  instances  will  suffice  to  illustrate  the  class  of 
authorities  relied  upon.  The  owners  of  a  brig,  being  towed  by  a 
steamboat  below  New  Orleans,  were  held  not  liable  for  damages 
occasioned  by  a  collision  with  a  schooner,  through  the  negligence  of 
a  master  and  crew  of  the  steamboat,  on  the  ground  that  those  in 
charge  of  the  brig  had  no  control  oyer  her  own  movements  or  those 
in  charge  of  the  steamboat  Sproul  v.  Hemmingway,  14  Pick.  1. 
The  corporation  of  the  city  of  New  York  were  held  not*  liable  for 
damages  caused  by  the  negligence  of  workmen,  employed  by  a  con- 
tractor for  grading  a  street,  although  by  the  contract,  the  work  was 
to  be  done  under  the  direction  of  certain  officers  of  the  corporation. 
11  N.  T.  433, 

A  similar  case  is  reported  in  Painter  v.  Mayors  etc.,  46  Penn.  213. 
So  the  owner  of  land  who  employs  a  carpenter  for  a  specific  price  to 
repair  a  building  thereon,  and  furnish  material,  is  not  liable  for 
damages  resulting  to  a  third  person  from  boards  deposited  in  the 
highway  by  a  teamster  in  the  employ  of  the  carpenter.  HilUard  ▼. 
Richardson,  3  Gray,  349,  and  other  similar  cases  there  cited.  Thi9 
case  is  entirely  different  in  material  circumstances  from  any  of  those 
referred  to.  The  defendants  represented  a  voluntary  associab'on 
which  owned  the  factory  in  question,  and  were  engaged  in  the  busi- 
ness of  manufacturing  cheese. 

The  business  was  carried  on  by  the  defendants,  with  materials 
mainly  furnished  by  themselves  and  their  associates.  They  appeared 
to  the  public,  and  held  themselves  out  as  manufacturers.  The 
cheese  in  question  was  sold  by  them  as  an  article  manufactured  by 
themselves,  and  they  thus  assumed  and  adopted  the  responsibility 
of  the  manufacture.  They  assumed  the  character  of  principals, 
both  in  the  manufiEKsture  and  the  sale,  and  dealt  with  the  plaintiff 
as  such.  As  to  the  plaintiff  and  the  public,  they  are  chargeable 
with  tiie  defects  fraudulentiy  produced  by  those  who  appeared  to  be 
in  their  employ.  It  is  not  material  what  the  legal  nature  of  the 
arrangement  between  the  defendants  and  those  who  did  the  work 
was  as  between  themselves.  So  far  as  the  public  was  concerned,  the 
business  was  that  of  the  defendants  acting  on  behalf  of  the  patrons, 
and  they  must  be  held  responsible  for  its  proper  prosecution.  If 
they  desired  to  limit  the  responsibility,  incident  to  their  apparent 
position,  they  should  have  done  so  by  proper  provisions  in  the  con- 
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tract  of  sale^  or  at  least  by  disclosing  the  arrangement  with  their 
subordinates.  The  plaintiff  coald  then  have  protected  himself  by 
making  a  thorough  examination  or  by  exacting  a  warranty.  Any 
other  rule  would  furnish  a  temptation  for  the  commission  of  the 
grossest  frauds  by  those  engaged  in  the  manufacture  of  article  or 
fabrics  for  sale.  Priyate  arrangements  could  always  be  made  to 
shield  the  principals  from  liability,  and  ignorance  of  fraudulent 
pi'actices  could  easily  be  assumed  and  seldom  disproved. 

The  counsel  for  the  defendant  cited  Fisk  v.  Fi^amingJiam  Manu- 
facturing  Co^  14  Pick.  491,  and  claimed  that  it  was  an  authority  in 
point  for  relieving  the  defendants  from  liability.  In  that  case  the 
defendants  leased  a  mill  and  water-power  to  one  Bird,  who  was  to 
run  the  same  to  manufacture  cotton  for  them  at  a  stipulated  price 
per  yard.  In  drawing  the  water  from  the  pond  through  the  plain- 
tiff's land,  for  which  the  defendants  had  a  license,  he  did  it  so  neg- 
ligently as  to  produce  an  injury  to  the  plaintiff's  property.  The 
court  held  that  the  defendants  were  not  liable,  on  the  ground  that 
Bird  was  a  lessee,  and  had  the  possession  and  control  of  the  prem- 
ises. The  contract  in  that  oase  was  similar  to  the  one  in  this ;  and 
if  a  fraud  had  been  committed  in  the  manufacture  of  the  cotton, 
by  mixing  a  spurious  material  or  otherwise,  the  cases  would  have 
been  analogous,  and,  in  that  events  I  have  no  doubt  the  defendant's 
liability  would  have  been  affirmed ;  but  the  distinction  in  the  prin- 
ciple involved  is  obvious.  If  Campbell,  by  his  own  negligence  or 
tliat  of  his  servants,  had  injured  a  third  person  in  the  use  and  man- 
agement of  the  premises,  he,  and  not  the  defendants,  would  have 
been  liable,  because  he,  in  fact,  controlled  the  premises  as  lessee, 
and  not  as  the  servant  of  the  defendants.  In  such  a  case  the  actual 
and  not  the  apparent  relation  of  the  parties  would  have  controlled. 
The  reasons  given  for  the  decision  in  Fletcher  v.  Braddick,  5  Bos. 
4&  Pul.  182,  are  more  nearly  applicable  to  this  case.  That  was  an 
action  brought  by  the  owners  of  the  ship  "  The  Countess  of  Carde- 
gen  "  against  the  owners  of  the  ship  ^^  Braddick,*'  for  an  injury  to 
the  former  by  a  collision,  occasioned  by  the  negligence  of  those  on 
board  the  latter.  The  defendants'  ship  was,  at  the  time,  under 
charter  to  the  commissioners  of  the  navy,  and  under  the  command 
of  a  commander  in  the  navy  appointed  by  them.  The  charter-party 
provided  that  the  defendant  should  furnish  the  complement  of  men 
necessary  for  managing  the  ship,  including  the  master  and  twc 
mates,  but  that  they  should  be  subject  to  the  orders  and  instruo* 
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tionB  of  the  officer  who  should  be  appointed  to  oommand  the  resaeL 
Sir  Jambs  MAiirsFiBLDy  G.  J.,  in  delivering  the  opinion  of  the 
court,  said:  ^Notwithstanding  the  charter-party  entered  in. 9 
between  the  defendants  and  the  commissioners  of  the  nayy,  the 
ship  belonged  to  the  defendants.  It  was  navigated  by  a  master  and 
wilors  provided  by  them,  and  it  is  difficult  to  say  that  it  is  not  to 
be  considered  as  their  ship,  with  regard  to  all  the  world,  except  the 
<x>mmissioner8  of  the  navy.  No  person  can  be  supposed  to  know 
of  any  private  agreement  between  the  owners  and  the  commissioners. 
As  fiur  as  appearances  went,  the  defendants  continued  the  owners  at 
the  time  of  the  loss.** 

That  was  not  as  strong  a  case  as  this  for  the  application  of  the 
principle  suggested  in  the  opinion,  because  there  were  no  dealings 
with  the  owners  on  the  strength  of  appearances. 

The  defendants  here  owned  the  factory  and  carried  on  the  busi- 
ness by  ftimishing  the  material  and  taking  the  products  and  selling 
them  in  the  market;  and  as  to  all  the  world,  they  assumed  the 
responsibility  of  directing  and  controlling  the  business,  and  the 
good  faith  of  those  engaged  in  the  process  of  manufacture ;  and, 
besides,  they  received  the  benefit  of  the  firaud  committed  by  those 
ostensibly  in  their  employ.  The  reason  and  policy  upon  which  the 
liability  of  the  principal,  for  the  fraud  and  misconduct  of  the  agent, 
apply  with  full  force  to.  charge  the  defendants  in  this  case.  Story 
on  Agency,  §§  452,  454 ;  Oriswold  v.  Bdverif  18  Wend.  518 ;  Jeffrey 
V.  Btgaaw,  25  N.  Y.  595. 

We  have  no  power  to  review  the  evidence,  and  there  was  no 
error  in  the  charge  of  the  court  that  the  defendants  were  liable  for 
the  firaud  of  Campbell,  or  his  subordinates,  in  the  manufacture  of 
the  cheese. 

The  court  rejected  the  offer  of  the  defendants  to  prove,  in  sub- 
etance,  that  the  cheese  was  shipped  to  and  sold  in  the  London  market, 
and  netted  the  plaintiff  sixteen  and  a  half  cents  a  pound,  and 
that  the  cheese  market  in  New  York  is  regulated  and  controlled 
mainly  by  the  price  of  cheese  in  London  and  LiverpooL  The 
defendants  excepted  to  this  ruling,  and  now  claim  that  it  was  error. 
The  rule  of  damages  in  such  cases  is  the  difference  between  the 
value  of  the  article,  if  sounds  or  as  represented,  and  the  value  as  it 
was  at  the  tinie  and  jpils^  of  delivery.  Datia  v.  Fiedler,  12  N.  Y.  40. 
The  place  of  delivery  was  Frankfort,  but  by  the  terms  of  the  oon« 
tract,  New  York  was  the  market  to  which  it  was  to  be  forwarded^ 
Vol  VIL— 5.) 
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and  where  it  was  to  be  ^oId|  and  the  market  price  there  may  be* 
regarded  as  within  the  contemplation  of  the  parties.  The  damage* 
accrued  immediately,  as  fixed  by  the  rule  aboye  stated. 

It  follows  that  Ihe  yalne  at  another  place  or  at  another  time 
would  not  be  material  unless  it  tended  to  prore  the  valae  at  that 
time  and  place.  A  reasonable  range  of  time  is  sometimes  allowed 
in  which  to  ayerage  the  price,  so  that  sudden,  unnatural  and  spas- 
modic  yalues,  not  indicating  the  real  state  of  the  market,  may  not 
preyaiL  SmiiA  y.  Oriffithy  3  Hill,  333.  So  the  price  at  other  placea 
may  be  shown,  under  some  circumstances,  for  the  purpose  of  proy* 
ing  the  yalue  at  the  designated  place.  Wemple  y.  Stewart,  22  Barb. 
154  And,  to  some  extent,  this  class  of  eyidence  is  within  the  dis- 
cretion of  the  court  Where  the  eyidence  is  dear  and  explicit  at 
the  place  of  deliyery,  the  yalue  at  other  places  is  not  strictly 
competent  Qregory  y.  McDawelf  8  Wend.  4&l^.  Nor  was  it 
material  whether  the  plaintiff  actuaUy  realized  more  or  less  because 
the  result  of  his  final  disposition  of  it  might  be  produced  by  con- 
tingencies entirely  foreign  to  the  principle  upon  whic^  the  rule  rests.^ 
The  only  possible  releyancy  of  the  proposed  proof  was  its  legitim^te^ 
bearing  upon  the  yalue  of  the  cheese  in  New  York  on  the  el^yentb 
day  of  Angnst,  and  a  migority  of  the  oourt  think  it  wfui  properly 
rejected  for  the  reason :  Firsts  that  there  was  explicit  proof  of  Jia 
yalue  of  the  cheese  in  New  York.  Second,  the  eyidence  offered 
tended  not  to  proye  the  yalue  at  the  time,  but  a  considerable  period 
afterward.  Third,  the  offer  should  haye  negatiyod  any  material 
change  in  the  price  np  to  the  time  of  the  sale  in  London,  and  should 
haye  embraced  the  drcumatanoes  if  they  existed,  which,  presump- 
tiyely,  at  least,  would  repel  the  idea  of  any  claim  for  redamation. 

We  haye  examined  the  other  exceptions  and  do  not  think  that 
any  of  them  were  well  taken ;  but,  as  they  were  not  relied  upon  on 
the  argument,  it  is  nnneoessary  to  discuss  them. 

The  judgment  must  be  affirmed,  with  costs. 

JuigmmU  qfirmed. 
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BonwAir,  appeUant,  ▼•   Thb    Ukiost    Fk^bt   Compakt    ot 

Bbookltn. 

<47N.  Y.176.) 
GptaHfrttt^ry  n^^^viiM— ^oMmsi  of  MtMff. 

4  ■ttmner  employed  in  towing  boaU  was  navigatiiig  the  bay  of  New  Tork« 
with  lights  forward  and  aft  and  a  red  light  on  the  pilot-house,  which  were 
the  usual  lights  for  such  Yessels,  but  which  did  not  conform  to  the  require, 
ments  of  an  act  of  congress  prescribing  lights  for  ▼essels  of  that  character. 
AM,  liiat  the  omission  to  carry  the  lights  prescribed  by  law  did  not  4»f  itsalf 
preclude  a  recovery  for  damages  negligently  and  recklessly  produced  hf 
WMlher  vessel  ranniag  upon  her  w  har  tow. 

AcmoK  for  dami^B  oaiued  by  defendants'  negligence  in  running 
upon  a  tow.  The  opinion  sufficiently  states  the  case.  Judgment 
of  nonsuit  was  affirmed  at  jpneral  term.  Phdntifb  appealed  to 
this  court 

27.  Smith,  for  appellants 

A  £>.  SittiffMn,  for  respondenti 


ALLKfiTy  J.  The  evideaoe  on  the  part  of  the  plaintHb,  whioh  wm 
held  insuffici^ii  to  maintain  the  action,  and  at  the  close  of  which 
the  jadge  at  circuit  ordered  the  oom^^iaint  to  be  dismissed,  if  credited, 
meiild  have  warranted  the  jury  in  finding :  1st  That  at  the  time  the 
steamer  Onterio,  with  the  plaintifls'  boat  in  tow,  left  the  wharf  to 
[e  the  passage  from  Jersey  City  to  the  wharf  of  the  towing 
in  East  riyer,  the  weather  was  clear,  without  fog  or  any  thing 
to  obstruct  the  yiew  or  interfere  with  the  safe  narigaition  of  the 
river  and  harbor;  and  that  it  was  not  n^ligent  or  impradeat  to 
attempt  the  passi^  at  that  time.  2d.  That  when  the  harbor  beoamie 
enrelq^  in  fog^  which  arose  before  the  boats  reached  their  deeti* 
natioa,  renderi]^  the  narigaiaon  of  the  riyer  difficult  and  hasardon% 
Ae  ateamer,  with  the  plaintiffs'  boat  in  tow,  was  nayigatcd  with 
great  care  and  caution,  her  progress  being  very  slow,  with  repeated 
signals  to  warn  other  yessels  of  her  presence.  8d.  Thsi  when  the 
defrindaatf  fBnry<4)oat  was  heard  approaching,  the  engines  of  the 
Ontario  weve  stopped ;  and  when  the  hull  of  the  ferry4KMMb  oameia 


NEW  YORK, 


HalftnMi  ▼.  Tba  Union  Fenj  Company  of  BtooUtii* 


sight  and  the  direction  in  whioh  she  was  moying  became  apparent^ 
they  were  reversed  and  the  steamer  backed  with  a  view  to  avoid  a 
oolUsion,  and  that  all  was  done  that  conld  have  been  done  by  those 
in  charge  of  the  tow  after  the  danger  became  apparent  to  avoid  it 
4th.  That  those  in  ohaige  of  the  ferry-boat  knew  the  density  of  the 
fog,  the  difficulties  of  the  navigation,  and  the  necessity  of  watch- 
fulness and  care ;  and  that  when  within  three  hundred  and  fifty  to 
four  hundred  yards  of  the  tow,  they  did,  or  might  have  seen  it,  if 
they  had  a  proper  lookout ;  and  that  there  was  then  ample  time  and 
space  to  have  reversed  the  engines,  got  stemway  on  the  boat  and 
avoided  a  collision.  That  instead  of  doing  so  no  effort  was  made  in 
that  direction  until  almost  the  very  instant  at  which  the  boats  came 
in  contact  and  too  late  to  prevent  the  injury. 

A  verdict  finding  these  facts  would  have  been  sustained  by  the 
testimony  and  could  not  have  been  set  aside  as  against  evidence; 
and  these  facts  specially  found,  without  other  exculpatory  fiiots, 
would  have  authorized  a  general  verdict  for  the  plaintiff,  on  the 
ground  that  the  damages  sustained  by  the  plaintiffs  resulted  solely 
from  the  negligence  and  want  of  care  of  the  agents  and  servants  of 
the  defendant  in  the  management  and  navigation  of  its  ferry-boat, 
<ind  without  fault  on  the  part  of  the  plaintiffs,  or  their  servants  and 
agents^  or  those  in  charge  of  the  steamer  having  their  boat  in  toW. 
It  is  not  proposed  to  consider  the  question  whether  the  negligenci 
or  want  of  care  and  skill,  on  the  part  of  those  in  charge  of  the  tow* 
ing  steamer  contributing  to  the  injury,  would  defeat  the  action  if 
the  defendant,  by  its  servants  and  agents,  was  also  guilty  of  negli* 
gence  contributing  to  the  injury.  The  plaintiffis  were  helpless; 
they  had  no  duty  to  perform  or  power  to  act,  and  the  question  may 
arise  whether,  if  the  injury  resulted  from  the  concurrent  n^ligence 
of  the  two  steamers,  the  plaintiffs  might  not,  as  the  innocent 
sufferers,  fh>m  the  concurrent  wrongful  acts  of  the  two>  have  an 
action  against  the  owners  of  both  or  either.  But,  assuming  for  the 
purposes  of  this  appeal,  as  was  assumed  by  the  court  below,  that  tiie 
acts  and  omissions  of  the  managers  of  the  towing  steamer  were  the 
acts  and  omissions  of  the  plaintiffs,  and  that  negligence  or  want  of 
care  and  skill  on  the  part  of  those  managing  the  tow  contributing 
to  the  injury,  would  defeat  the  action,  the  question  is,  whether  the 
wrongful  or  negligent  acts  of  those  in  charge  of  the  Ontario  con* 
tributed  to  the  injury.  The  claim  is  that  the  steamer  was  navi- 
gating the  waters  of  the  bay  and  harbor  of  New  York,  without  the 
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particular  lights  required  by  the  act  of  congress  for  yessels  of  that 
oharaoter,  and  employed  in  the  towing  of  other  boats  and  yessels. 
She  had  lights  forward  and  aft,  and  a  red  light  on  the  pilot-house, 
and  the  witnesses  stated  they  were  the  usutd  lights  for  tug-boats^ 
but  they  did  not  conform  to  the  acts  of  congress. 

As  the  lights  usually  carried  by  vessels  haying  boats  in  tow  or 
used  for  towing  boats  in  the  harbor  of  New  York,  they  were  notice 
to  the  defendants'  master  and  pilot  that  the  yessel  carrying  and 
exhibiting  them  was  used  as  a  tug-boat,  and  was  liable  to  have 
boats  in  tow ;  and  the  fact  that  they  were  not  the  lights  prescribed 
by  law  did  not  excuse  the  defendants  from  the  exercise  of  proper 
care  in  approaching  or  passing  her.  The  omission  to  carry  the 
regulation  lights  did  not  place  the  Ontario  and  her  tow  without  the 
pale  of  the  law  or  subject  them  to  the  perils  of  being  run  down 
recklessly  or  negligentiy.  The  customary  and  usual  signals  of  the 
service,  especially  if  generally  known  and  recognized  as  such,  were 
sufBcient  to  put  the  managers  of  other  crafts  upon  their  guaid. 
When  the  question  is  one  of  negligence,  such  signals  may,  under 
some  circumstances,  supply  the  want  of  those  prescribed  by  law,  or 
eyen  do  better  service,  as  better  calculated  to  give  actual  notice  of 
the  character,  course  and  position  of  a  vessel,  than  signals  less  fre- 
quently or  never  used,  although  established  by  act  of  congress  as 
the  proper  signals  in  such  cases.  It  would  have  been  a  proper 
question  in  this  case  for  the  jury,  whether  the  lights  carried  by  the 
Ontario  were  not,  for  all  practical  purposes,  and  as  they  were  usually 
carried  by  tug-boats,  employed  in  the  harbor  of  New  York,  the 
equivalent  of  the  legally  prescribed  signals,  and  did  not,  in  &ct, 
giye  to  those  in  charge  of  the  defendants'  boat  actual  knowledge  of 
her  presence,  and  the  character  of  the  service  in  which  she  was 
engaged,  so  that  they  might  and  should  have  avoided  both  the 
Ontario  and  the  boat  of  the  plaintiffs  in  tow.  But  aside  from  the 
signals  actually  carried  by  the  Ontario,  or  the  want  of  those  pre- 
scribed by  law,  the  evidence  uncontradicted  and  unexplained 
warrants  the  conclusion  that  the  plaintiffs'  boat  could  have  been 
and  was  seen  by  the  master  and  pilot  on  the  lookout  on  the  defend- 
ants' boat,  at  a  distance  of  350  to  400  yards,  and  that  within  that 
limit  the  ferry-boat  could  haye  been  stopped,  and  the  direction  of 
her  movement  reversed,  and  the  collision  avoided. 

If  the  witnesses  were  credible  and  spoke  the  tenth,  the  hull  of 
Mch  of  the  steamers  was  visible  ft*om  the  other,  at  a  distance  of 
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about  400  yards,  and  the  bow  of  the  plaintiff's  boat  was  only  twenty- 
fiye  feet,  a  little  more  than  eight  yards  astern  of  the  bow  of  the  tag, 
and  there  is  nothing  to  show  that  she  was  not  visible  at  the  same 
distance  from  the  ferry-boat  as  was  the  steamer. 

If  the  Ontario  had  been  without  signals  of  any  kind,  and  had 
negligently,  or  even  recklessly,  undertaken  to  navigate  the  harbor  in 
a  dense  fog,  and  under  circumstances  in  which  she  should  have 
come  to  anchor,  still  it  was  the  duty  of  the  master  or  other  person 
in  charge  of  the  ferry-boat,  upon  discovering  her  situation  and  the 
danger  of  a  collision,  to  use  all  the  usual  and  proper  means  to  avert 
the  danger;  and  among  those  means,  and  which  the  evidence  shows 
was  practicable,  and  would  probably  have  been  successful,  was  the 
reversal  of  the  engines,  and  the  giving  a  retrogade  motion  to  the 
boat  When  the  boats  came  in  sight  of  each  other,  both  were 
bound  to  accept  the  situation  and  do  what  was  necessary  and 
could  be  done  with  safety  to  prevent  injury  from  collision ;  and  if 
fh>m  that  time  the  one  did  all  that  could  have  been  done,  and  the 
other  omitted  to  do  any  thing,  or  did  not  that  which  prudent  and 
discreet  navigators  would  have  done,  and  which,  if  done,  would 
have  prevented  the  collision,  the  latter  is  legally  chargeable  with  the 
consequences. 

The  fiEbct  that  the  injured  vessel  had  been  imprudently  and  negli- 
gently placed  in  the  situation  in  which  she  received  damages  would 
not  affect  the  result  in  such  case.  It  would  not  be  the  proximate 
cause  of  the  injury,  nor  could  it  be  regarded  as  directly  contributory 
to  ii  The  law  looks  to  the  proximate  and  efficient  causes  of  the 
injury,  rather  than  those  which  are  ultimate  or  remote,  and  the 
plaintiff's  negligence  is  no  answer  to  an  action  unless  it  conduoed 
directly  to  the  injury,  and  is  of  such  a  character  that  but  for  it  the 
injury  would  not  have  happened. 

If  the  absence  of  the  proper  signal  lights,  or  the  attempt  to 
traverse  the  harbor  in  a  dense  fog,  did  not  cause  the  collision  or 
contribute  to  it,  but  the  situation  of  the  injured  vessel  was,  not* 
withstanding  these  circumstances,  seen  by  and  known  to  the  collid- 
ing vessel,  and  the  collision  could,  by  the  exercise  of  reasonable  oaie 
and  skill  on  the  part  of  the  latter,  have  been  avoided,  the  injured 
vessel  doing  all  that  could  be  done  to  avert  the  danger,  the  conse- 
quences must  fall  upon  the  vessel  by  whose  acts  and  neglects  the 
injury  was  caused.  The  damages,  in  that  case,  are  attributable 
solely  to  the  neglect  and  want  of  care  and  skill  of  the  colliding 
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resseL  The  qaestion  shonld  harre  been  submitted  to  the  jnry,  as 
there  was  eyidence  tending  to  show  that  the  collision  did  not  result 
in  whole  or  in  part  from  the  want  of  proper  lights  upon  the  Ontario, 
•or  the  attempt  to  cross  the  harbor  in  a  fog,  but  solely  from  the  acts 
and  neglects  of  defendants'  servants  and  agents,  and  without  fault 
on  the  part  of  the  plaintiffs  or  the  managers  of  the  steamer  Ontario. 
Tuff  V.  WarmaUy  6  Com.  Bench,  ST.  S.  573.  The  principle  is  recog- 
nized and  well  established  that,  although  a  party  is  in  fault,  yet, 
if  that  fault  does  not  in  any  way  contribute  to  an  injury,  the  injured 
party  may  have  an  action  against  a  wrong-doer  to  whose  acts  the 
injury  is  attributable.  The  fact  that  the  fault  consists  in  the  omis- 
sion of  something  required  by  positiye  law,  or  the  doing  of  some- 
thing lawful  in  itself,  but  in  an  improper  and  negligent  manner, 
does  not  affect  the  principle.  K  an  injured  vessel  is  proved  to 
have  been  sailing  at  the  time  of  the  injury,  without  the  proper 
<sautionary  signals,  the  presumption  may  be,  under  some  ciroum- 
stances,  that  the  collision  resulted  from  the  want  of  them,  and 
devolve  it  upon  the  owner  to  prove  the  contrary,  but  when  evidence 
is  given  tending  to  prove  that  the  injury  resulted  solely  fh)m  other 
causes,  it  becomes  a  question  of  fact  for  the  jury,  and  if  the  pre- 
sumption is  satisfactorily  repelled,  the  plaintiff  may  recover.  Waring 
V.  Ctori,  6  How.  (XJ.  S.)  441 ;  Baxter  v.  Troy  and  BoBton  R.  R.  Co., 
41  N.  Y.  602.  In  Morrison  v.  The  General  Steam  Navigation  Cb., 
8  Exch.  733,  the  principle  was  adjudged  that  no  change  had  been 
effected  by  the  regulations  of  the  admiralty,  pursuant  to  statutes  14 
and  15  Yici,  ch.  79,  with  respect  to  the  signals  to  be  carried  by 
sea-going  vessels,  as  to  the  rule  of  liability  for  negligence ;  but  that 
persons  in  navigating  their  vessels  were  still  bound  to  keep  a  look- 
out just  as  if  no  regulations  had  been  made,  and  if  it  could  be  clearly 
made  out  that  a  vessel  having  no  light  had  been  run  down  by 
another,  from  carelessness  and  negligence  in  not  keeping  a  good 
look-out,  the  owner  of  the  injured  vessel  would  have  a  right  to  com- 
pensation from  the  wrong-doer.  And  see  TVow  v.  Vermont  Cent.  A 
R.  Co.,  24  Vt.  487;  The  Farragut,  10  Wall.  334;  Brown  v.  Buffalo 
and  State  Line  R.  R.  Co.,  22  N.  Y.  191.  This  court  decided  in 
Haley  v.  Earle,  30  id.  208,  that  although  the  plaintiff  was  guilty 
of  negligence,  in  not  having  a  man  at  the  helm  of  his  boat,  it  was  a 
matter  of  no  consequence,  unless  the  absence  of  a  helmsman  con- 
tributed to  the  injury,  and  that  the  want  of  a  helmsman  on  the 
plaintiff's  boat  did  not  excuse  the  negligence  of  the  defendant  which 
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caused  the  injury.  ^  One  person  being  in  fSftnlt  will  not  dispense 
with  another  using  ordinary  oare  for  himself/'  BuHerfield  y.  For* 
resUr,  11  East^  58.  The  rule  of  law  respecting  negligence^  as  stated 
in  Daviea  y.  Mann^  10  M.  ft  W.  546,  which  is  dted  with  approyal 
in  ButtM  y.  Hudson  River  R.  R.  Co^  18  N.  Y.  258,  is, ''  that  although 
there  may  haye  been  negligence  on  the  part  of  the  plaintiff,  yet^ 
unless  he  might  by  the  exercise  of  ordinary  care  haye  ayoided  the 
consequences  of  the  defendants'  negligence,  he  is  entitled  to  recoyer.*^ 
And  see  Bridge  r.  Orand  Junction  Ry,  Co^  8  M.  ft  W.  244. 

The  pUintif^  in  an  action  for  negligence,  must  show  himself 
guiltless  of  any  fault  or  negligence  conducing  or  contributing 
directly  to  the  injury,  but  it  need  not  be  proyen  by  direct  testimony. 
It  is  enough  if  upon  the  whole  case  the  facts  appear  to  the  satisfao* 
tion  of  the  jury ;  negligence  is  not  to  be  presumed.  Button  y.  H.  R* 
R.  R.  Co^  18  N.  Y.  248.  The  absenee  of  any  fault  on  the  part  of 
the  plaintiff  may  be  inferred  from  the  circumstances  of  the  case. 
Johnson  y.  H.  R.  R.  R.  Oo.,  20  N.  Y.  65.  The  case  should  haye 
been  submitted  to  the  jury,  as  requested  by  the  plaintiff,  and 
especially  whether  the  omission  to  carry  the  lights  on  tiie  steam«tug 
or  the  canal  boat  contributed  to  the  collision.  The  judgment  should 
be  reyersed  and  a  new  trial  granted,  costs  to  abide  eyent 

Judgment  nvormd* 


Oabvbbt,  appellant,  y.  Boona. 

(ITN.  T.  as.) 
flWjpirftfUga  in  mortgage  for  p^lymeiU  cf  prior  morigtigtk 

A  deed,  which  was  in  equity  a  mortgage,  oontained  a  stipulatiaii  whexebj  ike 
mortgagee  aasumed  and  agreed  to  pay  a  prior  mortgage.  EM,  thai  afler 
the  canoeUalkm  and  diaobarge  of  the  second  mortgage,  the  prior  mortgagee 
eonld  not  enforee  the  atipolatioii  against  the  second  mortgagee. 

AcnoH  by  Lewis  B.  Gktmsey  against  Hanrey  J.  Bogers  and 
Bichard  M.  Hermance.  It  appears  that  plaintiff,  on  the  S8d  of 
January,  1861,  was  the  owner  of  two  mortgagee  amounting  to  12,000^ 
upon  premises  then  owned  by  defendant  Hermance.  At  this  date, 
Hermance,  being  indebted  to  defendant  Rogers  in  the  sum  of  1660, 
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•zeonted  and  deliyered  to  said  Rogers  a  deed  of  the  premues  ooTered 
by  the  mortgagee,  oontaming  a  ooyenant  on  the  port  of  Rogers  that 
he  would  assmne  and  pay  the  mortgages.  The  deed  was  given  on 
the  parol  condition  that  whenever  Hermance  should  pay  the  1650 
and  interest  to  Rogers,  the  premises  should  be  reoonveyed.  On  the 
1st  of  August,  1866,  Hermance  gave  his  note  for  1700  to  Rogers 
and  received  a  deed  of  the  premises  from  Rogers,  in  which  Hermance 
covenanted  to  re-assume  and  pay  the  mortgages.  Judgment  was 
entered  upon  a  referee's  report,  charging  defendant  Rogers  with 
any  deficiency  which  remained  after  the  sale  of  the  premises,  in  case 
such  d^ciency  could  not  be  collected  of  defendant  Hermance. 
Defendant  Rogers  appealed  to  general  term,  where  the  judgment 
was  reversed.    PUdntiif  then  appealed  to  this  oourt 

W.  F.  OdeU,  for  appellant. 

R  Chwm,  for  respondent 

Rapallo,  J.  The  liability  of  a  grantee,  who  aooepta  a  convey- 
ance, by  the  terms  of  which  he  assumes  the  payment  of  an  existing 
mortgage  upon  the  land,  to  respond  directly  to  the  mori^gagee  for  a 
deficiency,  in  case  of  a  foreclosure  and  sale,  was  first  adjudged  in 
this  State,  in  the  case  of  HaUey  v.  Reedy  9  Paige,  446.  That  adjudi- 
cation was  followed  in  the  cases  of  Marsh  v.  Pihey  10  id.  597 ; 
Chmett  V.  Preecotty  2  Barb.  16.  In  these  cases  the  sole  ground  upon 
which  the  liability  of  the  grantee  was  placed  was  that  as  between  the 
grantor  and  the  grantee,  the  grantee,  by  such  an  agreement,  became 
the  principal  debtor  of  the  mortgage  debt,  and  the  grantor  stood  in 
the  situation  of  surety  for  him.  That  the  agreement  of  the  pur- 
chaser was  given  for  the  indemnity  of  the  vendor,  who  thus  stood 
in  the  relation  of  surety  for  him,  and  that  the  mortgage  creditor 
was  entitled  to  the  benefit  of  such  indemnity,  upon  the  principle 
that  where  a  surety,  or  person  standing  in  the  situation  of  surety 
for  the  payment  of  a  debt,  receives  a  seourily  for  his  indemnily,  and 
to  discharge  such  indebtedness,  the  principal  creditor  is,  in  equity, 
entitled  to  the  full  benefit  of  that  security,  though  he  did  not  even 
know  of  its  existence.    Ourtis  v.  Tyler,  9  Paige,  48^ 

In  King  v.  Whitley,  10  Paige,  465,  this  was  declared  to  be  &e 
principle  of  all  the  cases  in  which  it  was  held  that  such  a  stipula* 
Hon  inured  to  the  benefit  of  the  mortgagee ;  and,  consequently,  it 
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was  held  in  that  case,  that  when  the  gnrntor,  in  whose  oonyeyance 
fluoh  a  stipnlation  was  contained^  was  not  himself  personally  liable 
for  the  mortgage  debt,  the  holder  of  the  mortgage  required  no  right 
to  resort  to  the  grantee  for  payment 

In  the  case  last  cited,  the  chancellor  distinctly  repudiates  the  idea 
of  any  right  being  acquired  by  the  holder  of  the  mortgage,  in  case 
o '  such  an  agreement,  on  the  ground  that  it  was  a  contract  made 
oetween  the  grantor  and  the  grantee  for  the  benefit  of  the  mort- 
gagee. And  he  refers  to  the  older  English  cases,  which  were  cited 
in  support  of  the  doctrine,  that  if  one  person  makes  a  promise  to 
another  for  the  benefit  of  a  third,  that  third  person  may  maintain 
an  action  on  the  promise,  and  shows  that  the  principle  applies  only 
to  third  persons,  for  whose  special  benefit  the  promise  was  intended, 
and  that  they  rest  upon  the  ground  that  the  person  obtaining  the 
promise,  and  from  whom  the  consideration  proceeded,  intended  ii 
for  the  benefit  of  the  third  person. 

The  case  of  Russell  v.  Pistor,  7  N.  Y.  171,  recognizes  the  gronnd 
of  liability  to  be  that  stated  by  the  chancellor,  and  in  the  case  of 
Trotief  T.  Httghes,  6  id.  74,  the  doctrine  of  King  y.  WhUhy  was 
adopted ;  and  it  was  accordingly  held  that,  although  accepting  a 
deed,  containing  such  a  stipulation,  from  a  party  personally  liable 
to  pay  the  mortgage,  rendered  the  grantee  liable  to  the  mortgagee, 
yet  the  assumption  of  the  mortgage,  in  a  deed  from  a  party  not 
liable  to  pay  it,  did  not  make  the  grantee  liable,  inasmuch  as  the 
only  ground  of  liability  was  that  of  equitable  subrogation  of  the 
creditor  to  all  securities  held  by  the  surety  of  the  principal  debtor; 
und  the  grantor,  who  was  not  personally  liable  for  the  mortgage 
debt,  did  not  stand  in  the  situation  of  surety. 

Such  was.  in  all  the  cases  upon  the  subject,  recognized  as  the  sole 
ground  of  liability,  until  the  case  of  Burr  y.  Beers,  24  N.  Y.  178, 
which  was  an  action  at  law,  in  which  the  mortgagee  had  recoyered 
a  personal  judgment  for  the  mortgage  debt,  against  a  grantee  who 
had  accepted  a  deed  containing  the  usual  clause,  whereby  he  assumed 
the  payment  of  a  mortgage  which  was  a  lien  upon  the  premises. 
Denio,  J.,  in  deliyering  the  opinion  of  the  court,  after  referring  to 
the  preyious  cases  on  the  subject,  agrees  that  they  do  not  proceed 
upon  the  notion  of  a  contract  between  the  owner  of  the  equity  of 
redemption  and  the  holder  of  the  mortgage,  but  upon  the  principle 
that  the  undertaking  of  the  grantee  to  pay  off  the  incumbrance  is 
a  collateral  security  obtained  by  the  mortgagor  which  inures,  by  an 
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equitable  sabrogatioUy  to  the  benefit  of  the  mortgagee^  snd  that  the 
judgment  nnder  review  oonld  not  be  sastained  on  the  doctrine  of 
those  caeeSy  the  action  not  being  for  a  foreclosure  of  the  mortgage, 
and  the  mortgagor  not  being  a  party.  Bat  upon  the  anthoritj  of 
Lawrence  v.  fbx^  30  N.  Y.  268,  the  judgment  was  sustained  on  the 
broad  principle,  that  if  one  person  make  a  promise  to  another  for 
the  benefit  of  a  third  person,  that  third  person  may  maintain  an 
action  upon  the  promise. 

The  application  of  that  principle,  made  in  the  case  of  Lawrence 
T.  fbx,  has  been  the  subject  of  much  discussion  which  it  is  not  pro- 
posed to  renew  here.  The  case  of  Burr  y.  Beers,  though  in  con- 
flict with  Mullen  t.  WhippUy  1  Gray,  317,  and,  apparently,  in  conflict 
with  King  v.  Whitley^  10  Paige,  465,  and  Trotter  y.  Hughes,  6 
N.  Y.  74,  may  well  be  sustained  for  the  reasons  mentioned  by  Chan- 
•cellor  Kent,  in  Outnberlandy.  Codrington,  3  Johns.  Ch.  254, 258, 261, 
where  he  intimates  that  a  special  agreement  between  the  purchaser 
juid  seller  of  the  equity  of  redemption,  by  which  the  amount  of  the 
mortgage  debt  is  considered  as  so  much  money  left  in  the  hands  of 
the  purchaser  for  the  use  of  the  mortgagee,  would  be  suflScient 
^pround  for  a  suit  at  law  by  the  mortgagee. 

The  cases  to  which  reference  has  been  made  exhibit,  I  belieye, 
-eyery  ground  upoii  which  it  has  been  hitherto  claimed  that  a 
grantee,  who,  by  agreement  with  his  grantor,  assumes  the  payment 
of  an  existing  mortgage  on  the  premises  conveyed,  becomes  person- 
ally liable  to  the  mortgagee ;  and  the  material  question  now  to  be 
considered  is,  whether  the  principles  of  any  of  these  cases  apply  to 
«uch  an  agreement,  when  contained,  not  in  an  absolute  conyeyance, 
but  in  a  mortgage,  or  in  a  conyeyance  which,  in  equity,  amounts  only 
to  a  mortgage,  and  impose  upon  the  second  mortgagee  making  such 
an  agreement  an  absolute,  continuing,  personal  liability,  which  can 
be  enforced  by  the  first  mortgagee  against  the  second. 

The  conyeyance  jfrom  Hermance  to  Rogers  is  found  by  the  referee 
to  have  been  intended  only  as  a  security  for  an  existing  debt,  and 
accompanied  by  an  agreement  for  redemption,  and  must,  in  equity, 
be  treated  as  a  mortgage  and  nothing  more.  The  covenant  therein, 
whereby  Sogers  assumed  the  payment  of  the  prior  mortgages  held 
by  the  plaintiff,  should,  therefore,  be  construed  as  if  contained  in  a 
mortgage.  It  having  been  established,  by  repeated  adjudications, 
that  a  deed,  though  absolute  on  its  face,  may  be  proved  by  parol  to 
have  been  given  as  security  for  a  debt,  and  that  when  that  fact  is 
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established  it  is  defeasible  by  redemption^  and  vests  in  the  grantee 
only  the  rights  of  a  mortgagee ;  consistency  requires  that  the  char- 
acter thus  given  to  the  instrument  should  affect  all  its  parts,  and 
that  the  obligations  which  it  purports  to  impose  upon  the  grantee 
should  have  no  greater  effect  than  if  the  defeasance,  which  is  proved 
by  parol,  had  been  incorporated  in  the  instrument ;  especially  when 
third  parties  claim  equitable  rights  under  such  covenants 

Assuming,  for  the  moment,  that  in  such  a  case  the  agreement  of 
the  grantee  or  mortgagee  to  pay  off  prior  incumbrances  is  founded 
upon  a  sufficient  consideration,  it  is  still  difficult  to  see  how  it  can 
be  brought  within  the  principle  of  the  earlier  cases  cited,  they  being 
all  founded  upon  the  doctrine  that  as  between  the  grantor  and 
grantee  the  latter  becomes  the  principal  debtor  for  the  mortgage 
debt  which  has  been  allowed  him  out  of  the  purchase-money. 
Where  he  takes  only  a  moiigage  he  owes  no  money  for  the  land 
which  he  can  promise  to  pay  to  the  prior  mortgagee,  for  he  does  not 
acquire  title  to  the  land.  To  become  a  debtor  to  any  one,  he  must 
owe  a  debt.  Where  he  buys  the  land  absolutely  for  a  stipulated 
price,  and  instead  of  paying  the  whole  of  it  to  his  grantor,  he  is 
allowed  to  retain  a  part,  which  he  agrees  to  pay  to  a  creditor  of  the 
grantor  having  a  lien  upon  the  land,  the  amount  which  he  thus 
agrees  to  pay  is  his  own  debt,  which,  by  arrangement  with  his 
grantor,  he  has  agreed  to  pay  to  the  creditor  of  the  latter,  and 
although  this  arrangement,  not  being  assented  to  by  the  creditor, 
does  not  discharge  the  grantee  from  liability,  yet  as  between  him 
and  the  party  who  has  thus  assumed  it,  the  grantor  is  a  mere  surety* 
If  the  grantee  pays  it,  he  pays  only  what  he  agreed  to  pay  for  the 
land,  and  pays  it  in  the  manner  agreed  upon.  And  there  is  no 
hardship  in  allowing  either  the  grantor  or  the  mortgagee  to  enforce 
its  payment  But  in  the  case  of  a  party  having  the  land  merely  as 
security,  such  an  undertaking  is  simply  a  promise  to  advance  money 
to  pay  the  debt  of  his  grantor  or  mortgagor,  which  money  when 
advanced  the  junior  mortgagee  can  collect  under  his  mortgage. 
Western  Ine.  Co,  v.  EagU  F,  Ins.  Co.,  1  Paige,  284  If  Bogers  had 
paid  the  liens  in  question,  and,  on  a  foreclosure  of  his  own  mortgage, 
the  premises  had  not  brought  enough  to  satisfy  it,  together  with  ^e 
sums  paid  by  him  to  discharge  the  prior  liens,  Hermanoe  wouM 
have  been  liable  to  him  for  the  deficiency. 

Where  a  party,  taking  firom  his  debtor  a  lien  on  property  subject 
to  prior  liens,  assumes  and  pays  them  off,  he  is  certainly  entitled  t^ 
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add  the  amounts  so  paid  to  his  original  debt ;  the  payments,  though 
made  in  pursoanoe  of  his  agreement,  are  made  for  the  benefit  of 
the  debtor,  and  npon  his  debts,  and  to  protect  him  and  his  property. 
It  is  obyions  that  an  agreement  of  this  character  is  a  mere  agree- 
ment  to  advance^  and  not  a  security  in  the  hands  of  the  grantor  as 
surety,  available  to  the  parties  in  whose  favor  the  prior  liens  exist, 
on  the  ground  of  equitable  subrogation. 

The  judgment  cannot  be  sustained  on  the  principles  which  pre- 
vailed prior  to  the  case  of  Burr  v.  Beers,  24  N.  Y.  178,  and  the  next 
inquiry  is  whether  it  can  be  sustained  on  the  doctrine  of  that  case. 

Was  this  a  promise  made  to  Hermance  for  the  benefit  of  the 
plaintiff?  I  do  not  understand  that  the  case  of  Latarenee  v.  Fox 
has  gone  so  far  as  to  hold  that  every  promise  made  by  one  person 
to  another,  from  the  performance  of  which  a  third  would  derive  a 
benefit,  gives  a  right  of  action  to  such  third  party,  he  being  privy 
neither  to  the  contract  or  the  consideration.  To  entitle  him  to 
an  action,  the  contract  must  have  been  made  for  his  benefit  He 
must  be  the  party  intended  to  be  benefited ;  and  all  that  the  case  of 
Lawrence  v.  Ibx  decides  is,  that  where  one  person  loans  money  to 
another,  upon  his  promise  to  pay  it  to  a  third  party,  to  whom  the 
party  so  lending  the  money  is  indebted,  the  contract  thus  made  by 
the  lender  is  made  for  the  benefit  of  his  creditor,  and  the  latter  can 
maintain  an  action  upon  it  without  proving  an  express  promise  to 
himself  from  the  party  receiving  the  money.  Johkson,  0.  J.,  and 
Dbkio,  J.,  placed  their  votes  upon  the  distinct  ground  that  the 
contract  could  be  regarded  as  having  been  made  by  the  debtor 
as  the  agent  of  his  creditor,  and  that  the  latter  could  ratify  the  con- 
tract thus  made  for  his  benefit  In  Burr  v.  BeerSy  24  N.  Y.  178, 
the  amount  due  upon  the  mortgage  was  reserved  out  of  the  pur- 
<diase-money  and  left  in  the  hands  of  the  purchaser,  upon  his  agree- 
ment with  the  vendor  to  apply  it  to  the  payment  of  the  mortgage 
debt  The  purchaser  was  bound  to  pay  the  whole  price,  but,  by  this 
Agreement,  a  portion  of  it  was  set  apart  for  the  use  of  the  mort- 
gagee, and  the  purchaser  undertook  to  pay  it  to  the  mortgagee  and 
no  one  else.  No  other  person  was  entitled  to  receive  it  That 
arrangement  was  regarded  as  a  contract  made  for  t&e  benefit  of  the 
mortgagee,  and  it  was  held  that  he  could  enforce  it  In  2]iat  case 
the  purchase-money  was  in  fact  a  ftind  in  the  hands  of  the  pur- 
chaser, which  he  had  agreed  to  apply  to  the  use  of  the  mortgage 
creditor.    In  performing  that  agneament  he  would  have  done  noth- 
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ing  more  tiian  to  pay  his  own  debt  in  the  nuumer  in  which  he  had 
agreed  to  pay  it 

But,  in  the  preset  case^  the  agreement  was  not  to  apply  money 
which  the  promisee  delirered  for  the  purpose,  or  wfaioh  was  due 
him  from  the  promisor,  to  the  use  of  a  third  party,  bat  the  prom- 
iaor  engaged  to  adrance  his  own  money  for  the  pnrpose  of  protect- 
ing the  property  of  the  promisee,  which  advanoe,  when  made,  would 
become  a  lien  on  the  property  of  t&e  promisee.  Regarding  the  con- 
reyanoe  as  a  mortgage,  the  stipulation  was,  in  eflbct,  to  adTance  to- 
the  promisee,  on  the  security  of  the  property,  to  discharge  prior 
liens,  and  was  made  for  the  ti^efit  of  the  promisee  only. 

If  such  a  contract  could  be  enforced  by  the  Grediior,  who  would. 
De  incidentally  benefited  by  its  performance,  eyery  agreement,  by 
which  one  party  should  agree  with  another,  for  a  consideration 
moying  trom  him,  to  beoome  security  for  him  to  his  creditors,  or  to- 
advance  money  to  pay  his  debts,  could  be  enforced  by  the  partiea 
whose  claims  were  thus  to  be  secured  or  paid.  I  do  not  understand 
any  ease  to  haye  gone  this  lengtii.  This  is  not  the  case  of  a  tmst^ 
If  the  property  had  be^i  conreyed  to  Sogers,  in  trust,  to  pay  tiie 
plaintiff's  claims,  ihe  l^al  estate  would  ha^e  Tested  in  Bogers,  and 
ae  would  hare  been  compelled  to  execute  the  trust  But  no  such 
trust  was  declared  in  the  deed,  nor  could  it  be  created  by  parol,  as  ^o 
feal  estate. 

It  must  ftirther  be  considered,  that,  where  such  an  assumption  i* 
made  on  an  absolute  conveyance  of  land,  it  is  unconditional  and 
urevocable.  The  grantor  cannot  retract  his  conveyance,  or  the 
grantee  his  promise  or  undertaking;  but,  when  contained  in  » 
mortgage,  the  conveyance  is  defeasible.  The  grantor  reserves  tiie 
right  to  annul  it  by  paying  his  debt,  and,  wh^i  he  does  so,  he  dis- 
charges the  agreement  to  pay  the  prior  mortgage.  The  reservation, 
of  this  right  is  inconsistent  with  the  idea  that  the  assumption  by 
the  grantee  was  for  tiie  benefit  of  the  prior  mortgagee;  for,  if  it 
were,  the  grantor  would  have  no  control  over  the  rights  thua 
acquired  by  a  third  party.  The  reservation  of  this  control  by  the 
grantor  shows  ttiat  the  agreement  was  for  his  benefit  only,  and  pre» 
vents  its  inuring  to  the  benefit  of  any  third  jMurty.  In  the  present 
case,  the  control  had  actually  been  exercised,  and  the  grantor  had" 
redeemed  and  resumed  the  enjoyment  of  his  propetty,  in  pursuanoe- 
of  the  condition,  before  this  action  was  commenced,  and  the  grantee- 
had  ceased  to  have  any  interest  in  or  claim  upon  it 
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I  am  not  quite  prepared  to  hold  that  the  agreement  of  the  defend- 
aikt»  to  pay  the  prior  mortgages,  was  absolutely  void  for  want  of 
consideration. 

In  the  ease  of  Ricard  v.  Sanderson,  41  N.  Y.  179,  the  property 
was  placed  in  the  hands  of  Sanderson  for  the  purpose  of  securing 
debts  due  not  only  by  the  grantor,  but  by  others,  and  not  to  Sander- 
son individually,  but  to  a  firm  of  which  he  was  a  member.  The 
agreement  was  in  writing,  and  its  terms  are  not  given  in  the  case 
as  reported,  and  it  may  be  that  they  created  a  trust  in  Sanderson, 
and  that  the  legal  title  was  vested  in  him.  Moreover,  the  case  does 
not  show  that  the  instrument,  or  the  title,  or  possession  of  Sander- 
son under  it,  had  at  the  time  of  the  recovery  against  him  been 
extinguished  or  terminated  in  pursuance  of  any  condition  to  which 
it  was  subject 

It  may  be  that  constituting  Rogers  mortgi^gee  in  possession,  of 
real  estijkte  exqeeding  in  value  the  amount  of  his  debt»  was  a  con- 
sideration for  the  undertaking  of  Rogers  to  advance  the  money 
necessary  to  pay  off  the  prior  liens,  and  that  while  the  mortgage 
remaiMd  m  f<^rpe,  and  Bogeui  continued  in  poBseasioii^  Hennance 
could  h«f^  oomy^Ued  tiie  performance  of  that  agreement  for  the 
profaiotiQii  of  bis  own  estate  It  is  troa  tiu^t  the  giving  of  the 
security  wai  leap,  so  &r  a9  the  de&ndant  was  concerned)  than  Her- 
mance  was  already  under  a  legal  obligation  to  do.  It  was  not  so 
beneficial  to  the  defendant  as  would  have  been  the  payment  of  his 
daiin*  But  tA  ihe  wm^  time  it  was  m  act  which  Hermanoe  was 
not  legally  bound  to  perform,  and  which  might  be  prejudicial  to 
him ;  and  it  w«0  not  nnreftsenable  that  when  he  parted  wjth  tins 
possession  of  his  property,  and  added  to  the  previous  incumbrancen 
thereon,  thus  disabling  himself  from  protecting  it,  he  should  exact 
of  tba  party  tp  whom  he  thus  gave  it  as  security,  that  he  should 
protect  it;  and  the  latt^  may  have  been  wiUiug  to  bind  himself  to 
do  that  whicb«  without  any  ajpfeeynent,  he  might  have  been  obliged 
to  do  to  iH'otoQt  hJM  own  security.  A  stipulation  by  a  mortgagee  in 
possession  tp  ke^p  down  prior  mortgages,  taxei,  eta,  might,  per- 
haps, be  onfojfced  by  the  mortgi^r.  But  when  the  mortgage  is 
canceled,  and  iba  niQ^tg%gf>r  is  isestored  to  the  enjoyment  of  tbs 
property,  mwk  ftipnlstions  are  extinguished  with  the  mortgage. 

The  judgment  sbpuld  be  alBnnedf  with  coat 

Judgment  affirmed. 
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jAonov  T.  Thb  Sboohd  AyBVUB  Bailboad  Oo.,  appellant 

LiMUtg  tf  th'eei  raOroadcampanifffr  atU  9f  tomitm/^tm. 

IVe  eondaolor  ol  a  street  nilioad  oar  wae  aathoiiied  \j  the  company  to 
remove  everjr  paeaenger  from  the  car  who  should  refuse  to  pay  tiie  fare. 
While  attempting  to  remove  plaintiiT,  a  passenger,  for  non-iWTment  of  fare, 
the  conductor  struck  him  in  the  fttce,  for  which  he  brought  action  against 
the  company.  HM^  that  the  company  was  liable,  if  the  Jury  should  iind 
that  the  act  was  without  malice  or  ill  feeling  toward  pUintiir. 

AonoK  of  assanlt  and  batteiy.  The  opinion  snffioiently  statei 
the  facta.  The  oomplaint  wae  diamiaaed  at  oiiouit.  The  general 
tenn  reyersed  the  deoiaion  and  granted  a  new  triaL  The  defendant 
appealed  to  this  court 

Samuel  Hand,  for  appellant  Story's  Ag.,  §  456 ;  MUUUeton  y. 
Fowl&Tj  Salk.  282 ;  McManus  t.  OricheUj  1  Easif,  106 ;  Weed  t.  P.  R. 
R.  00^17  N.  Y.362;  Sanford  y. Eighth  Ave.  R.  iZ^ 28 id. 248;  Meyer 
T.  Second  Ave.  R.1L,8  Bosw.  805 ;  Hibhard  y.  If.  T.  and  B.R.R. 
Cb.,  15  K  T.  465. 

H.  Marriean,  for  respondent  Statute  Laws  of  1824»  p.  847»  §  1 ; 
2  B.  S.  165,  g  7,  4th  ed.;  Higgins  y.  The  Waiervliet  Turnpike  Co., 
46  N.  Y.  23;  Weed  y.  The  Panama  R.  R.  Co.,  17  id.  868;  Sanford, 
Adm.,  T.  The  Eighth  Ave.  R.  R.  Co.,  23  id.  843. 

FOLOBB,  J.  If  it  be  assumed,  as  I  think  that  it  may  be,  that  the 
defendants'  conductor  had  been  instructed  by  them  to  demand  of 
eyeiy  passenger  six  cents  as  fare,  and  that  he  was  also  instructed 
and  authorized  by  them  to  remove  firom  the  oar  any  passenger  who 
refused  to  pay  that  sum,  then  in  this  case  the  conductor  was  acting 
in  the  line  of  his  duty  to  them,  and  of  his  authority  from  them,  in 
attempting  to  remoye  the  plaintiff  from  the  car.  The  six  cents 
fiare  had  been  demanded  of  the  plaintiff;  he  had  refdsed  to  pay  it; 
he  had  been  told  that  he  would  be  removed  unless  he  paid  it,  and 
he  still  refused.  The  conductor  then  seized  him,  and  attempted 
his  removal,  and  while  thus  engaged  struck  the  blow  more  par« 
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tionlarlj  oomplained  ol  It  caanot  be  doabted  but  that  the  defend- 
ants are  sa  fiur  responsible  for  the  act  of  the  oondactor,  their  agent, 
that  if  they  had  not  the  right  to  demand  the  six  cents  &re,  and 
hence  had  not  the  right  to  remoye  any  passenger  from  their  oar  foi 
not  paying  that  sum,  they  would  have  been  liable  for  any  force  used 
by  their  agent  npon  the  person  of  such  passenger,  though  oonfined 
strictly  within  a  degree  necessary  to  efEect  such  removal,  and  used 
solely  for  that  purpose  and  with  that  intent.  See  Ramadan  y.  B,  and 
A.  R.  R.  Cb.,  104  Mass.  117 ;  6  Am.  B.  200.  And  for  the  reason  that 
he  was  in  their  business,  using  a  physical  force  upon  another  which 
he  had  no  right  to  exert,  and  which  they  had  no  right  to  instruct 
and  authorize  him  to  exert,  and  any  force  was  an  excess  of  right 
Does  it  not  foUow,  that  where  they  haye  the  right  to  instruct  and 
authorize  to  the  use  of  force,  and  their  agent  acting  in  the  pursuit 
of  his  duty  to  them,  and  under  authority  which  they  haye  giyen, 
exceeds,  through  zeal  or  impetuosity  of  temper,  the  degree  of  force 
necessary  and  proper  to  accomplish  the  purpose,  and  injury  and 
damage  ensue,  that  they  must  respond  ?  So  we  haye  held  in  Hig^ 
HinB  y.  The  WaiervlM  Turnpike  Co.,  46  K.  Y.  23,  ante,  p.  293.  But 
it  is  said  that  the  act  of  the  conductor  in  striking  the  plaintiff  a 
blow  in  his  fiice  was  willftd  and  malicious ;  that  it  was  not  done  by 
him  because  he  mistakenly  conoeiyed  it  a  necessary  use  of  force  to 
effect  the  remoyal  of  the  plaintiff  but  as  a  wanton  act  of  rage  and 
passion. 

This,  it  appears  to  us,  was  a  question  to  be  decided.  And  con- 
oeding  the  law  to  be  clear  that  the  defendant  would  not  haye  been 
liable  for  the  act  of  the  conductor,  if  it  was  willftil  and  mi^licious  on 
his  part,  still  it  was  a  question  of  fact. 

It  appears  from  the  printed  case  that  the  motion  to  dismiss  the 
c  )raplaint  was  made  on  the  ground  that  the  principal  is  not  liable 
{ir  tiie  tort  committed  by  the  agent  or  seryant,  except  it  occurs  in 
Hie  immediate  discharge  of  duty  by  the  seirant,  or  is  authorized. 
Ai  the  motion  was  granted,  it  must  haye  been  assumed  that  the 
iiFtimony  showed  that  the  act  of  the  conductor  was  a  tort^  which 
^d  not  occur  in  the  immediate  discharge  of  his  duty,  and  was  not 
authorized.  But  the  testimony  is  not  so  clear  as  that  the  court 
could  pass  upon  it  without  committing  it  to  the  jury  for  their  con- 
idderation.  From  the  testimony  as  it  appears  to  us  in  print  we 
«ould  not  so  determine.  On  the  contrary,  the  act  of  the  conductor 
fnesents  itself  to  us  as  one  done  without  malice  or  iU  feeling  toward 
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ihd  plaiEtif^  bnt  deemad  by  him  naoeflsary  to  effaot  the  purpoit 
with  which  ne  thought  himself  charged  in  the  proper  ptrformaiiea 
of  hia  duly*  It  Bhoiild  have  been  left  to  the  jnry  upon  all  the  tea» 
timony,  and  with  proper  inatniotiona.  These  wae  error  in  hoUiaf 
otherwiaa. 

A$  the  defendant  has  giyen  stipulation  for  judgment  abaolnts^ 
there  must  be  judgment  final  for  the  respondents,  with  costs. 

Judfm&iti  according. 
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B.  R.  Oo^  appellant 

(47  V.  T.S17.) 

QwrtHfta^wy  a<yr([pwigj  pfintfiud  drptm0iU»   Ikmk9§m. 

Where  a  «hlld,  three  jean  and  two  months  old^ia  fatallj  Injured  by  tha 
aagUgent  management  of  a  atieet  railroad  car.  If  the  child  ^»rolaed  pnpar 
eaie,  the  wmftukj  la  liaUe  IrreapectiTe  ef  the  nc{f Ugeaee  of  Ita  parents  In 
allowUig  it  to  go  upon  the  str^t;  hot  if  the  chUd  did  not  exeidae  proper 
care,  the  conduct  of  ita  paiente  la  eaaential  to  determine  the  liabilitj  of  the 
company.  Negligence  of  the  parenta,  in  the  latter  caoe,  releaaea  the  com* 
panj  from  liabilitj,  hut  the  abaence  of  negligence  in  the  parents  fixes  the 
compaa j's  liabilitj.    {See  nc4e,  p.  454.) 

It  is  not  negligence  per  a0  f  or  a  parent  to  sand  a  ohUd  thee  jeam  and  tw» 
months  old  across  an  ayenae,  throogh  which  a  street  railroad  rons.  In  chaiga 
of  a  sister  nine  and  a  half  jears  old.  The  qnestion  of  parental  n^llgence 
in  such  a  case  is  for  the  jnrj. 

In  an  action  for  causing  the  death  of  a  child  about  three  jears  old,  proof  of 
special  pecuniarj  damages  Is  not  necessarj  to  maintain  the  action  or  to- 
warrant  the  Jurj  in  finding  more  than  nominal  damages.  It  Is  within  tho 
proYlnee  of  the  Jury  in  each  a  ease  to  farm  an  estimate  of  the  damages  with 
reference  to  the  pecnniaij  ii^iuij,  present  or  pfospeotiye,  resalting  to  th» 
persons  for  whose  benefit  the  action  Is  broai^l 

Acnov  to  reooTer  damages  resulting  from  negligently  causing 
the  death  of  a  child  three  years  and  two  months  old.    The  action 
was  brought  by  the  administrator  of  the  deceased,  under  the  New 
York  statute  of  1849,  chap.  S66,  amending  chap.  450  of  Laws  of  1847 
Plaintiff  adduced  evidence  to  show  that  defendants  operated  their 
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rtreet  railroad  through  avenue  A  in  New  York  city,  and  that  oa 
the  2d  of  Jnljy  1865,  about  six  o'clock,  the  mother  of  the  child,  in 
the  absence  of  the  &ther,  sent  it  in  charge  of  its  sister,  nine  and  a 
half  years  old,  on  an  errand,  necessitating  the  crossing  of  defendants' 
railroad  track.  While  crossing  the  track  the  child  fell  and  the 
wheels  of  a  car  passed  oyer  him  and  he  was  killed.  The  driver  was 
not  looking,  and  both  the  front  and  rear  wheels  passed  over  him 
before  the  car  was  stopped.  At  the  close  of  the  plaintiff's  evidence, 
defendants  moved  for  a  nonsuit  on  the  ground  that  there  was  no 
evidence  of  any  pecuniary  injury  resulting  to  the  rest  of  kin,  that 
the  evidence  fedled  to  show  that  the  death  resulted  from  the  wrong- 
ful or  negligent  act  of  defendants  or  their  servants,  and  that  the 
evidence  showed  negligence  on  the  part  of  the  mother.  The  motion 
was  denied  and  defendants  excepted.  The  requests  to  charge  and 
the  charges  are  sufficiently  set  forth  in  the  opinion.  The  jury 
found  a  verdict  for  plaintiff  for  $1,800.  Motion  for  new  trial  was 
denied,  and  judgment  was  entered  on  the  verdict,  which  was  affirmed 
at  general  term.    Defendants  appealed  to  this  court 

Jloses  My,  for  appellant  To  entitie  the  plaintiff  to  recover  it 
must  appear  that  deceased  was  guilty  of  no  negligence.  Deyo  v.  N, 
T.  a  R.  R.  Co.,  34  N .  Y.  9 ;  Gonzales  v.  JK  T.  and  H.  R.  R.  Co.,  38 
id.  440;  Owen  v.  H.  R.  R.  Co.,  35  id.  516.  If  the  attendance  of 
deceased  was  insufficient,  and  if  it  appeared  that  no  accident  would 
have  happened  had  he  been  properly  attended,  plaintiff  could  not 
recover.  Mangam  v.  Brooklyn  C.  R.  R.  Co.,  38  N.  Y.  455 ;  8.  C,  36 
Barb.  238 ;  Pittsburg,  F.  W.  and  C.  R.  R.  Co.  v.  Vininfs  Admr.,  27 
Ind.  613 ;  Honegsberger  v.  Second  Ave.  R.  R.  Co.,  33  How.  Pr.  193 ; 
Lehman  v.  City  of  Brooklyn,  29  Barb.  234.  The  award  of  damages 
was  excessive.  Plaintiff  was  only  entitled  to  nominal  damages. 
Lehman  v.  City  of  Brooklyn,  29  id.  237. 

U.  S.  Yard,  for  respondent 

Rapallo,  J.  The  absence  of  proof  of  special  pecuniaiy  damage 
to  the  next  of  kin,  resulting  firom  the  death  of  the  child,  would  not 
have  justified  the  court  in  nonsuiting  the  plaintifl^  or  in  directing 
the  jury  to  find  only  nominal  damages.  It  was  within  the  province 
of  the  jury,  who  had  before  them  the  parents,  their  position  in  life, 
the  occupation  of  the  father,  and  the  age  and  sex  of  the  child*  to 
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form  an  estimate  of  the  damages  with  reference  to  the  pecuniary 
injury,  present  or  prospective,  resulting  to  the  next  of  kin.  Except 
in  very  rare  instances,  it  would  be  impracticable  to  ftimish  direct 
eyidencc  of  any  specific  loss  occasioned  by  the  death  of  a  child  of 
such  tender  years ;  and  to  hold  that,  without  such  proof,  the  plain- 
tiff could  not  recover,  would,  in  effect,  render  the  statute  i^ugatory 
in  most  cases  of  this  description.  It  cannot  be  said,  as  matter  of 
law,  that  there  is  no  pecuniary  damage  in  such  a  case,  or  that  the 
expense  of  maintaining  and  educating  the  child  would  necessarily 
exceed  any  pecuniary  advantage  which  the  parents  could  have 
derived  from  his  services  had  he  lived.  These  calculations  are  for 
the  jury,  and  any  evidence  on  the  subject,  beyond  the  age  and  sex 
of  the  child,  the  circumstances  and  condition  in  life  of  the  parents, 
or  other  facts  existing  at  the  time  of  the  death  or  trial,  would  neces- 
sarily be  speculative  and  hypothetical,  and  would  not  aid  the  jury  in 
arriving  at  a  conclusion.  It  has  been  held  by  this  court,  in  several 
similar  cases,  that  the  statute  does  not  limit  the  recovery  to  the 
actual  pecuniary  loss  proved  on  the  triaL  Oldfleld  v.  The  N.  T.  and 
Harlem  R  R.  Co^  14  N.  Y.  310,  319 ;  (yUara  v.  Hudson  R.  R^  88 
id.  445,  450. 

The  amount  of  the  damages  could  have  been  reviewed  in  the 
court  below,  but  cannot  here.  The  only  question  that  can  be  con- 
sidered here  is,  whether  any,  or  more  than  nominal  damages  wera 
recoverable. 

There  was  abundant  evidence  on  the  question  of  the  defendants^ 
negligence  to  require  the  submission  of  that  branch  of  the  case  to 
the  jury ;  and  the  only  remaining  question  arising  on  the  motion 
for  a  nonsuit  is,  whether  the  evidence  showed  such  negligence  on 
the  part  of  the  mother  of  the  deceased  as  to  preclude  a  recovery  in 
this  action.  The  alleged  negligence  of  the  mother  consisted  in 
sending  the  deceased,  aged  three  years  and  two  months,  across  the 
avenue,  through  which  the  railroad  ran,  in  charge  of  his  sister,  who 
was  of  the  age  of  hine  and  a  half  years. 

It  was  not  established  by  the  evidence  that  the  disaster  was 
attributable  in  any  degree  to  negligence  or  incompetence  on  the 
part  of  the  sister.  According  to  the  evidence  of  several  of  the  wit- 
nesses, the  deceased  fell  upon  the  track  at  a  sufficient  distance  in 
front  of  the  oar  to  have  enabled  her  to  extricate  him  had  the  driver 
been  observant  of  what  was  passing  and  slackened  his  speed,  and 
there  was  no  request  to  submit  to  the  jury  the  question  whether  th« 
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aiflter  was  negligent  The  defendant  relied  wholly  upon  the  propo- 
sition that  the  sending  of  the  child  across  the  avenue  and  track 
unattended,  except  by  another  child  so  young  as  the  attendant  in 
this  case  was  proved  to  be,  was  negligence  per  se. 

We  are  of  opinion  that  the  refusal  so  to  charge  was  not  error, 
and  that  the  judge  properly  left  it  to  the  jury  to  say  whether  it  was 
negligent  **  to  permit  the  little  daughter,  between  nine  and  ten  years 
of  age,  to  take  the  little  boy  to  the  drug  store  in  the  way  she  started 
to  go/'  The  competency  of  the  little  girl  to  act  as  attendant  of  the 
deoeasedj  was  matter  of  judgment.  There  is  no  positive  law  by 
which  it  can  be  determined.  She  was  not  of  such  an  extremely 
tender  age  as  to  place  it  beyond  a  doubt  that  she  was  incompetent 
and  therefore  it  was  proper  to  leave  the  question  to  the  jury.  See 
Mangam  v.  Broohlffn  R.  R.  Co^  38  N.  Y.  456, 459,  and  Drew  v.  Sixth 
Av€.  R.  a.  Co^  36  id.  49,  where  it  was  held  not  as  a  matter  of  law 
n^ligent  in  a  parent  to  send  a  child  of  the  age  of  eight  years  to 
school  without  an  attendant  The  third  and  fourth  requests  to 
charge  were  folly  covered  by  the  charge  as  given,  and  the  refusal  of 
the  judge  was  to  charge  otherwise  than  he  had  already  charged. 
He  had  fally  presented  and  submitted  to  the  jury  the  questions  of 
the  negligence  of  the  defendant  and  of  the  negligence  of  the  parents 
of  the  deceased,  and  the  grounds  upon  which  negligence  was  sought 
to  be  imputed  to  them,  and  had  instructed  the  jury  that  if  they 
found  either  of  those  questions  in  favor  of  the  defendant,  they  must 
render  a  verdict  for  the  defendant  A  refusal  to  repeat  these 
instructions  was  not  error. 

The  first  request  to  charge,  viz.,  that,  to  entitle  the  plaintiff  to 
recover,  the  jury  must  be  convinced  by  the  proofs  that  the  deceased 
was  guilty  of  no  negligence  which  contributed  to  the  injury,  and 
also  that  the  defendant  was  guilty  of  such  negligence,  was  properly 
refused.  This  request  related  to  the  personal  conduct  of  the 
deceased  child.  The  controversy  on  the  trial  was  as  to  the  alleged 
negligence  of  the  parents.  If  the  child  exercised  proper  care,  and 
the  injury  was  caused  wholly  by  the  negligence  of  the  driver,  the 
defendant  was  clearly  liable  without  regard  to  the  question  whether 
it  was  negligent  in  IJie  parents  to  let  the  child  go  out  as  it  did. 
MeMahon  v.  Th$  Mayor^  33  N.  Y.  647.  In  the  case  supposed,  ths 
negligence  of  the  parents,  if  it  existed,  would  have  been  too  remote 
to  be  regarded  as  contributing  to  the  injury.  But  if  the  parents^ 
or  the  attendant  of  the  child,  were  guilty  of  no  negligence,  and  the 
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dAfendant  wms,  want  of  oaro  or  penonal  negligenoe  on  tlM  part  of 
the  child  would  not,  nnder  the  cironmatanoeB  of  this  caae^  abaolt« 
ihe  defendant  from  liability.  The  child  was  only  three  yean  and 
two  months  old,  and  oleaily  within  flie  adjudged  oases  in  whioh 
infimts  hate  been  held  not  eui  juris  or  responsible  for  tlMir  own 
eonducty  bat  only  thiongh  their  custodians ;  and  this  ino^wcity 
was  obrions,  and  apparent  to  the  driver.  All  the  cases  in  whioh 
the  negligetioe  of  parents  or  custodians  of  infiints  not  iui  juris  is 
held  to  prsolude  a  reoorery  by  such  in&nts  or  their  represectatiresy 
necessarily  assume  that  the  conduct  of  the  infant  was  such  as  would, 
in  the  case  of  a  person  inii  juris^  have  amounted  to  contributory 
negligence,  and  hold  that  the  negligence  of  the  parent  or  custodian, 
but  not  the  personal  conduct  of  the  infant,  constitutes  the  bar. 
Hie  law  in  such  oases  makes  the  in&nt  responsible  through  others. 
Bar^tM  ?.  Ropery  21  Wend.  615,  619.  The  conduct  of  the  inflmt 
may  have  an  important  bearing  on  the  question  of  the  defcndanfs 
negligence,  but  when  the  latter  is  clearly  negligent,  oontribntoiy 
personal  negligence  on  the  part  of  an  inflmt  obviously  not  sui  juris 
cannot  be  allied,  unless  negligence  on  the  part  of  his  guardian  or 
custodian  has  brought  about  the  situation,  or  in  some  manner  con- 
tributed to  the  injury.  Maf^am  t.  SrooUjfn  R.  R.  Otk,  88  N.  Y* 
460, 461. 

This  element  was  not  embraced  in  the  request,  and  it  would, 
therefore,  have  been  erroneous  to  (diarge  it  in  the  form  in  which  it 
was  made. 

If  the  child  had  been  old  enough  to  be  regarded  as  suijurts,  then 
his  negligenoe  would  have  been  a  bar  without  reference  to  that  of 
his  parents. 

The  only  exception  to  the  charge  was  to  the  instruction,  that 
when  the  driver  saw  the  children  half  a  block  off,  his  duty  was  to 
keep  watch  of  them  to  prevent  running  over  them.  The  judge 
afterward  modified  this  by  stating  that  it  was  for  the  jury  to  say 
how  tar  it  was  the  duty  of  the  driver  to  have  kept  watdi  of  them, 
and  whether  his  not  doing  so  was  negligence.  We  do  not  think  the 
instruction  as  tiius  modified  erroneous. 

The  judgment  should  be  affirmed,  with  costs. 

Judgment  afirmmL 
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Dxcooniov  $t  aL,  appelUatSy  t.  Wabom  $t  A 

(irH.T.m.) 

(M§tHon  of  pr^mUBory  ntim. 

• 

MiimtMl^  <he  ownsfto  of  a  promiflBOiy  note,  indoraed  it  and  deposited  H  with  B. 
for  «>IledCloii.  8.  indoned  it  and  sent  it  to  def enduita  with  ln«traetlottf  to 
eiIlodtit,aftd,wh«npaid»tonniittheprao8ed«.  Dof endanta  and  8.  had  been 
engi^^  in  the  boafaMae  of  eoBeotIng  and  had  an  aeoount  cnnent.  8.beeua» 
iaaolTent ;  and,  at  matnzitf,  the  note  waa  collected  bj  def  enduita  and  the 
piooeeds  held  bj  them  for  adTancee  preTiooalj  made  to  8.  in  anticipation  of 
coUeedona.  SM,  that  defendante  had  no  tiUe  to  the  pzooeeda  aa  againat 
phdfltilBk 

AonoK  to  iMOYitf  the  ixrooeeda  of  a  pronuBSory  note.  On  the 
ISlat  of  Jaly,  1863,  plaintifb  being  the  owners  of  a  protnisaoifjr  note 
for  t816«46,  made  bf  B.  P.  MyerSy  of  Oleyeland,  indorsed  it  and 
depotited  it  with  Vatt  Satin  ft  Son,  of  New  York,  for  oolleotion. 
Oa  the  following  daj  Van  Satin  ft  Son  indorsed  it  to  Wason, 
Bfwatt  ft  Go,  the  defendants,  for  ooUeotioti,  and  sent  it  in  a  lettei 
stating  ^indosed  we  hand  yon  for  oolleotion,  ^  *  *  and  when 
paid  remit  proceeds  in  draft  on  New  York,''  eto.  ^  Protest  if  not 
paid."  **  Please  report  ooilectton  by  nnmbeM''  The  note  was  rooeiyed 
by  deflHldants  and  they  ooUected  it  at  maturity,  Augnst  37, 1868. 
Arior  to  this  date  defendants  had  been  e«igi^;ed  in  ooUecting  for  Van 
Sann  ft  Son,  and  knew  that  the  basmess  of  Yam  Sann  ft  Son  like- 
wise indnded  that  of  making  oollectioBft  DcAindants  had  made 
adyances  to  Van  Sann  ft  Son,  among  whidi  were  the  following : 
Angnst  I3th,  1863, 157^73 ;  August  14th«  %lfi4»M ;  Augnst  18th, 
#156.22.  Van  Sann  ft  Son  became  insdyent  and  defendants  held 
the  proceeds  of  the  note  in  question  for  balance  of  acconnt  with 
them.  At  the  trial  the  court  directed  a  yerdiet  for  defendants^  and 
plaintit^  exerted.  The  general  term  oyemiled  the  ezoeptions  and 
ordered  judgment  upon  the  yerdiet  in  fayor  of  defendants.  Plain- 
tifb appealed  to  this  eonrt 

A.  Wak$many  for  appaUaats,  dted  McBruh  y.  Fammiti  Bomb, 
1M  K.  Y.  450 ;  Cm.  Bank  y.  Marine  Bank,  1  Trans.  App.  8M , 
Sigaumsy  y.  Llofd,  8  B.  ft  0.  622 ;  Van  Amee  y.  Preeid^niy  $Un 
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Bank  of  Troy,  8  Barb.  312;  26  N.  Y.  450,  455;  Wam^r  y.  Im,  e 
N.  Y.  144;  Stoeeny.  v.  ISastery  1  WalL  166. 

A.  R.  Dyetty  for  respondents. 

FoLGBB,  J.  The  plaintiffs  neyer  in  faot  parted  with  the  owner- 
ship  of  the  note  to  Van  Sann  &  Son ;  bnt,  by  their  indorsement  of 
it,  they  did  give  the  apparent  title  of  it  to  Van  Sann  &  Son.  It  i» 
the  law  in  this  State  that  where  persons  in  the  business  of  banking 
and  collecting  send  to  their  correspondents  or  agents,  in  the  regular 
course  of  business  of  receiying  and  sending  notes  between  them  for 
collection  for  mutual  account,  business  paper  received  from  cus- 
tomers for  collection,  the  agent  or  correspondent  acquires  no  better 
title  to  it  or  to  its  proceeds  than  was  owned  by  the  one  transmitting 
it,  unless  there  is  a  bona  fide  purchase  of  it  for  yalue  or  advances 
made  upon  it  in  good  faith,  without  notice  of  any  defect  in  the  title. 
See  MeBride  v.  Farmer f  Bank,  26  N.  Y.  450 ;  Com.  Bank  v* 
Marine  Bank,  1  Tran&  App.  802.  If  the  property  in  the  note,  with* 
out  purchase  or  advance,  is  to  vest  in  an  agent  or  correspondent  for 
collection,  he  must  become  absolutely  responsible  to  his  principal 
for  the  amount  Scott  v.  Ocean  Bank,  28  N.  Y.  289.  An  obliga- 
tion to  become  thus  responsible  can  be  established  only  by  a  con- 
tract to  be  expressly  proven  or  inferred  from  an  unequivocal 
course  of  dealing.  Id.  There  was  in  the  case  in  hand  no  express 
contract  as  to  this  note.  On  the  contrary,  one  of  the  defendants 
testifies  that  they  '^  never  made  any  arrangement  with  Van  Saun  ft 
Son  to  take  the  note,  nor  to  buy  it  at  any  price."  Nor  can .  it  be 
inferred  from  the  unequivocal  course  of  dealing  between  them,  that 
the  defendants  were  to  become  responsible  for  the  amount  of  it 
The  note  was  never  credited  to  Van  Saun  &  Son  by  the  defendants. 
It  was  held  by  them  until  the  day  of  its  maturity,  when  it  was  paid 
by  the  maker  and  the  money  received  was  credited,  and  for  the 
money  the  defendants  became  responsible.  No  note  was  ever 
credited  in  any  way  until  payment  made,  and  then  the  avails  were 
credited. 

It  is  true  that  the  defendants  had  sent  forward  to  Von  Saun  ft 
Son  drafts  for  the  defendants'  credit,  and  that  they  were  sent  in 
anticipation  of  collections;  but  no  remittance  was  in  anticipation 
of  the  collections  of  any  particular  note,  even  if  such  remittance 
would  have  availed  to  defendants'  benefit  The  drafts  were  sent,  to 
be  put  to  the  credit  of  the  defendants  as  a  general  remittance  in 
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iooonnt  current  It  is  not  to  be  inferred  from  lihe  oourse  of  busi- 
ness between  Van  Sann  &  Son  and  the  defisndantSy  as  shown  by  the 
testimony,  that,  had  the  maker  of  this  note  refused  or  omitted  to 
pay  the  same,  and  Van  Saun  ft  Son  had  continued  solyent,  the 
defendants  would  have  been  obliged  to  seek  their  re-imbursement  for 
remittances  made,  from  the  maker  and  indorsers  of  the  note.  The 
note  would  have  been  protested,  according  to  the  direction  to  that 
efTect,  contained  in  the  letter  in  which  it  was  transmitted  for  col- 
lection, and  the  defendants  would  haye  sought  from  Van  Saun  & 
Son  immediately,  payment  of  any  balance  of  indebtedness. 

It  cannot  be  held  then,  in  yiew  of  the  decisions  aboye  cited,  that 
from  this  course  of  dealing  the  defendants  became  the  owners  of 
such  notes  as  were  in  fheir  hands  at  the  time  of  the  fidlure  of  Van 
Saun  &  Son,  or  of  the  proceeds  of  such  as  had  been  paid,  to  which 
notes  or  proceeds  Van  Saun  ft  Son  had  no  title  as  against  their 
principals,  the  real  owners. 

The  judgment  appealed  firom  should  be  wtrnmi,  and  a  imw  trial 
ordered,  wtth  costs  to  aUde  flie  vnaxt 

AD  ooooiir* 


UaanLMBmooK  r.  Bboadbshib  sf  A,  appdlaftii. 

(4rv.T.4ia) 

ft 

eoaii  has  Jmlsdlefcloii  of  an  equitable  aelkm  on  a  bood  rinmmiiinsl 

upon  the  yaUdlty  of  a  patent 

Aonow  in  equity  on  a  bond  giyen  by  defendants  to  plaintiff  con- 
ditioned that  if  a  certain  patent,  then  sold  to  plalntifl^  was  good 
and  yalid,  the  bond  to  be  yoid.  Plaintiff  alleged  that  the  patent 
was  yaludess  and  inyalid,  and  prayed  that  the  bond  be  declared 
yoid*  and  the  note  of  18,000  giyen  therefor  be  deliyered  up  to  be 
canceled;  and  that  damages  be  allowed.  Judgment  in  fayor  of 
plaintiff,  which  was  affirmed  at  general  term.  Defendants  appealed 
to  this  court 

Vol.  VU.  —  58 
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A.  J.  Pitrk^r,  ftnr  iqppellaiitii 
W.  &  PooTf  tnr  ntpondrnt 

Pboeham,  J.  This  oame  kos  teen  tntA  apon  tbe  mecfti  at  the 
eireait^  the  jxiigmemt  Dt&twn  trfBrmed  at  the  general  term,  and  now 
for  the  first  time,  so  &r  as  the  oaee  shows,  the  point  is  raised  that  a 
State  court  has  no  jurisdiofcion  to  try  the  question  litigated.  Ko 
snoh  question  is  pnesented  in  the  answer  or  raised  at  the  triaL  But 
after  trying  the  ORse  upon  the  merits  and  being  beaten,  and  jndgmeiit 
affirmed,  they  come  late  and  raise  a  qaestion  of  jnrisdiatmi  that 
should  have  been  presented  in  limUns  by  demurrer.  If  well  taken, 
the  demurrer  would  haye  sated  great  labor  and  expense. 

pBrbaps  they  hare  tiie  right  to  present  it  now.  There  if  no  etiief 
question  in  the  oasa  The  findings  are  fiill  and  no  esoeptioii  is 
taken  to  either,  and  there  is  no  exception  presenting  any  point  as  to 
the  patent^  lor  rsriew*  It  is  net  olear  that  any  question  as  to  juris- 
diction can  arise  here.  If  these  were  no  dlqmte  er  coitratetsy  as 
to  the  patent,  if  the  plaintiff's  complaint  on  this  point  wore  dndis- 
puted,  eoald  ttwa^-  be  said  to  be  any  ^'  action,  suit  or  oontrorersy  " 
on  the  Bubj^  ?  Here,  at  the  trial,  tixe  defendant  introduced  no  tes- 
timony as  to  the  patent,  and  took  no  exception  presenting  any  real 
question  for  review.  But  assume  it  is  presented,  has  a  Stete  oourt 
jurisdiction  of  this  action  ? 

It  will  te  obssrred  that  tUs  is  m  action^  fended  entirely  upon 
the  bond,  but  it  appeals  to  the  equity  powers  of  the  oourt  fbr  relief. 
It  is  not  an  action  upon  any  statute  of  the  United  States.  It  is 
founded  upon  this  bond  or  contract. 

In  such  case  a  State  court  has  jurisdiction. 

In  Osborn  y.  The  U.  S.  Bank,  9  Wheat.  824,  KjlBSOJlJJ^  0.  J., 
put  the  right  of  the  bank  to  sue  in  a  TTnited  States  oourt  upon  the 
ground  that  its  authority  arose  wholly  from  a  statute  of  oongress. 
He  said^  ^  The  aetion  is  founded  in  its  oharter  glyen-  hjf  OQUggess." 
''Thia  is  its  origin.'' 

It  is  held  that  a  State  court  has  no  jurisdiotion  of  aa  aeUan  tot 
an  infringement  of  a  patent  That  would  neoessarily  be  flmnde4 
apon  the  action  of  congress.  &ib&on  r.  Waodworthf  S  Paifs^  13? : 
Parsons  v.  Barnard,  7  Jofan&  144;  DudUf  t.  Mayilmoi  8  K.  \. 
9;  Tomlinssn  r.  Battel,  4  Abb.  266. 

These  cases,  howeyer,  do  not  decide  that  an  action  upon  a  oon 
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tract  cannot  be  miiatainedy  bceatue  the  validity  of  a  patent  maj  be 
myolTcd  therain.  Nor  are  they  inooneietent  with  eodi  a  ponfeiom. 
We  ha^e  been  referred  to  no  caee  in  this  State  that  ii  againit  the 
maintenance  of  this  action* 

On  the  contrary,  BurraJl  y.  Jmoettj  %  Paige,  134^  is  eabitanttally 
tfaie  case.  The  action  wae  sustained  and  the  case  has  nerer  been  orer* 
roled.  Gibs&n  t.  Woodimorfhf  suprUj  based  npon  the  act  of  oongi?e8% 
IB  not  assailed  by  the  plaintiff  as  erroneous ;  nor  does  it  in  any  man* 
ner  conflict  with  Burr  ail  y.  Jewstt.  The  chancellor  held,  in  Oibmm 
y.  WbodwortAf  that  he  had  not  jtirisdiction  to  tiy  the  qnestion  as  to 
which  patent  was  yalid^  becanse  the  sixteenth  section  of  the  act  of 
1836  gaye  to  the  conrt  of  the  United  States  the  right  to  giaat  pre* 
scribed  reliefl  But  i&at  section  gifes  to  the  courts  of  the  United 
3tates  no  jnrisdiotion  over  the  matters  of  this  suit  Here  ate  not 
'^  two  interfering  patents,"  nor  has  any  patent  ^  been  refused  "  npen 
any  gronnd  in  this  case.  They  are  this  only  cases  rdbrred  to  in  that 
section. 

In  Darst  y.  Brocktoatf,  11  Ohio,  462,  the  same  relief  was  j^nted 
withont  question  as  to  jnfisdioti<Hi»  as  prayed  for  in  this  oase^ 

It  is  not  claimed  that  a  State  conrt  has  jurisdietion  to  try  the 
talidity  of  a  patent,  when  set  np  as  a  defense,  any  more  than  iriien 
it  oomee  in  qnestion  by  a  plaintiff  in  pnremng  his  remedy  npon  a 
contract  Yet  such  defense  has  been  admitted  and  anstained  in  the 
courts  of  this  State  without  an  exception,  and  almost  withont  con^ 
test,  it  being  regarded  by  the  bar  as  the  law  of  the  land.  Oesn  y. 
HufUly,  13  Wend.  389;  I{$ad  y.  Stwens,  19  id.  411.  In  this  case 
the  defense  prevailed.    Harmon  y.  Sirdy  %2  id.  113. 

The  counsel  for  the  appellant  argnes  that  the  last  case  was  tried 
in  October,  1836,  but  a  few  months  after  the  passage  of  the  96t  of 
congress  of  that  year  npon  fliis  subject,  and  that  neither  counsel 
nor  court  had  probably  yet  heard  of  it.  But  the  last  two  were  both 
mgued  some  years  thereafter,  and  the  qnestkm  might  then  haye 
been  inised,  if  it  can  be  here.  But,  in  truth,  there  is  no  legal  differ* 
ence  in  the  proyieions  of  1819  and  1886  <m  this  point.  The  same 
matter  was  taried  in  Hoickhin  y.  OUmr,  6  Denio,  814.  This  eaae 
INs  tried  in  1844 ;  no  question  made  as  to  admitting  the  defense^ 
Diehimm  y.  HM,  14  PicIl  217. 

We  are  I'eferred  to  no  case  holding  a  contrary  rule,  although  the 
following  are  cited  for  that  purpose.  In  Bim^  y.  Pmnei.  40  Ma 
480,  defendant  offered  to  show  that  the  patent  was  an  infringement 
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of  an  dder  patent  Ezdaded,  and  the  oonrt  npon  review  held  it 
properly  ezclnded,  among  other  cases  citing  Diekinsan  t.  Hatty  and 
sustaining  that  case  npon  the  ground  that  the  patent  ^'was  not 
usefhl  for  any  beneficial  purpose."  AppLBTOiTy  J.,  dissented.  Dickif^ 
mm  T.  HdU  sustained  the  case  at  bar. 

In  BaU  y.  Murrtf,  10  Penn.  HI,  held,  the  defense  of  invalidity 
of  the  patent  inadmissible,  because  it  was  against  the  provisions  of 
the  contract,  which  provided  for  the  decision  of  that  question  in 
the  United  States  court 

The  counsel  also  insists  that  the  validity  of  a  patent  ought  to  b» 
tried  exdusively  in  the  United  States  courts,  because  the  acts  of 
congress  provide  for  a  notice  to  be  given  of  the  defect  complained 
of  and  the  grounds  of  its  invalidity,  and  by  whom  it  has  been  used*, 
eta  But,  upon  reference  to  the  statute,  it  appears  that  this  pro- 
vision qiplies  only  to  '^  an  action  for  damages  for  making,  using  or 
selling"  the  thing  patented,  and  it  has  no  sort  of  application  to  an 
action  of  this  character,  wherever  brought  5  U.  S.  Stats.  Large,. 
128,  §§  14, 16. 

The  defendant's  counsel  has  fiuled  to  refbr  us  to  any  case  holding 
that  jurisdiction  of  this  action  can  be  taken  by  courts  of  the  United 
States.  State  courts  have  jurisdiction  of  all  legal  questions  not 
forbidden  by  the  constitution  and  by  the  laws  of  the  United  Statea 
passed  in  pursuance  of  its  authority.  But  the  courts  of  the  United 
States  have  cogniiance  of  such  matters  only  as  are  given  by  th^ 
constitution  and  by  acts  of  congress  passed  under  its  authority.. 
There  is  no  section  of  the  act  of  1886,  as  to  the  patent  laws,  that 
seems  to  indude  an  action  of  this  character.  There  are  some- 
uncertain  dieia  in  the  following  cases  on  the  question,  but  they 
speak  as  much  against  as  in  fiivor  of  the  jurisdiction  of  the  Fedend 
courts.  Srooki  v.  StoUmff  8  McLean,  538 ;  Surr  v.  Oregary,  2  Paine,. 
426 ;  Ooodywr  v.  Day,  1  Blatch.  565. 

Then,  as  to  the  merits  of  the  action,  there  is  no  exception  to  the 
findings  contained  in  the  case  or  bill  of  exceptions ;  but,  in  the 
judgment  made  up  by  the  clerk,  there  is  inserted  a  general  exception 
by  defendant  at  the  end  of  the  record,  without  stating  whether  it 
is  to  findings  of  UfA  or  law.  Such  an  exception  has  been  repeatedly 
hdd  insuffident  to  a  duurge  of  the  court,  if  there  were  any  sound 
position  in  it  If  the  same  rule  apply  here,  this  is  wholly  defectivi^ 
as  there  are  several  confessedly  proper  findings.    It  has  been  held 
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to  Apply.     WheOer  r.  BiOings,  88  K  Y.  263,  And  oaaes  there  dted; 
Code,  §  268. 

There  is  no  request  by  defendant  for  the  conrt  to  find  any  thing- 
There  is  an  exception  to  the  exolnsion  of  evidence  as  to  '^what  led 
to  the  execntion  of  the  bond  in  qneetion."  There  was  nothing 
before  the  conrt  that  wonld  make  such  eyidence  materia!,  and  the 
counsel  made  no  disclosure  indicating  its  materialily.  In  such  case 
the  court  committed  no  error  in  excluding  the  eyidence.  The  find- 
ings are  broad  enough  to  authorise  the  judgment^  and  the  decree 
snnst  be  affirmed  with  costs 

AH  concur. 

Judgni0iU  ^i0lrmML 


Oaulkiits  y.  HsLLiLiKy  appellant 

(47N.T.4IS.) 
(hmfroa  ^  9aU  tM  fly  iiatute  nffrawU—tf^  ofdtUnmr^.    JftrfrfiWtti. 

fa  an  aetton  to  reoover  the  valae  of  wine  sold  bj  Terbal  contract,  void  under 
the  statute  of  fnuda,  the  jndge  charged  that  if  the  wine,  or  anj  portion  of  it, 
waa  deUTered  inparaoaace  of  the  contract,  in  good  order  and  according  to 
aample»ihal  dreomatance  waa  aufficient  to  take  the  contract  oat  of  the  statute 
of  franda,  and  entitle  the  rendor  to  a  yerdict  for  the  contract  price.  HM^ 
error,  on  the  ground  that  under  auch  a  contract  there  must  be  not  only  a 
deliTery  of  the  gooda  bj  the  yendor,  but  a  receipt  and  acceptanee  of  them 
bj  the  yendee,  to  paaa  title  or  render  the  yendee  liable  for  the  price,  and 
thia  acceptance  must  be  yoluntary  and  unconditional.  The  receipt  of  the 
gooda,  without  an  acceptance,  ia  not  sufficient  to  take  the  contract  out  of  the 
atatute  of  frauda.    {8eB  note,  p.  466.) 

in  an  action  to  recover  the  yalue  of  gooda  aold  by  a  verbal  contract,  void  by  the 
atotute  of  frauda,  the  vendor  proved  delivery  to  the  vendee,  whereupon 
the  yendee  offered  the  contents  of  a  telegram  which  he  had  attempted  to 
send  to  the  vendor,  to  show  that  he  declined  to  accept  the  gooda.  The  offer 
waa  rejected,  on  the  ground  that  the  vendor  had  not  been  ahown  to  have 
received  the  telegram.  SMt  on  appeal,  that  the  acta  of  the  vendee  at  the 
time  of  the  receipt  of  the  gooda  and  hia  Inma  fids  attempta  to  communicate 
hit  rejection  of  them  to  the  vendor,  were  material  and  competent  to  rebut 
any  preenmptloii  of  aoeeptanoe  ariaing  from  their  retention. 

AonoH  to  recover  the  yalue  of  certain  wines  and  casks,  alleged  to 
haye  been  sold  by  plaintiffs  to  defendant.    The  contract  was  verbal 
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The  qneitjoiif  mamg  in  the  caae  sre  Boffldenilj  Mt  ibrtti  in  th# 
opinion.  Judgment  for  plaintifb  wai  affirmed  at  general  term  and 
new  trial  denied.    Defendant  appealed  to  this  ooiurt 


3.  K.  WiUums,  for  appellant 
K  &.  Lmpham,  for  nspondentiL 

Bapauas  J.  The  instraetions  to  the  jorj,  as  to  the  legal  eflEbet 
of  the  delivery  of  the  wine  at  Blood's  Station,  in  oonformity  with  the 
terms  of  the  yerbal  contract  of  sale,  were  clearly  erroneons.  No  act 
of  the  render  alone,  in  performance  of  a  contract  of  sale,  void  by  the 
statute  of  fraadsy  can  give  validity  to  snch  a  contract. 

Where  a  valid  contract  of  sale  is  made  in  writing,  a  delivery  pur- 
suant to  snch  contract,  at  the  place  agreed  upon  for  delivery,  or  a 
shipment  of  the  gooda^  in  conformity  with  the  terms  of  the  contract, 
will  pass  the  title  to  the  vendee  without  any  receipt  or  acceptance 
of  the  goods  by  him.  But  if  the  contract  is  oral  and  no  part  of  the 
price  is  paid  by  the  vendee  there  must  be  not  only  a  delivery  of  the 
goods  by  the  vendor  but  a  receipt  and  acceptance  of  them  by  the 
vendee  to  pass  the  title  or  make  the  vendee  liable  for  the  price  ;  an4. 
this  acceptance  must  be  voluntary  and  unconditional  Even  the 
receipt  of  the  goods,  without  an  acceptance,  is  not  suffloient.  Some 
act  or  conduct  on  the  part  of  the  vendee,  or  his  authorised  agents 
manifesting  an  intention  to  accept  the  goods  as  a  performance  of 
the  contract,  and  to  appropriate  them,  is  required  to  supply  the 
place  of  a  written  contract  This  distinction  seems  to  have  been 
overlooked  in  the  charge.  The  learned  judge  instructed  the  jury, 
as  a  matter  of  law,  that  if  they  were  satisfied  that  the  wine  or 
any  portion  of  it  was  actually  delivered,  in  pursuance  of  the  verbal 
oontract,  that  circumstance  was  sufficient  to  take  the  contract  out 
of  the  statute  of  frauds,  and  the  contract  was  a  valid  one  and  might 
be  enforced,  notwithstanding  it  was  not  in  writing.  The  attention 
of  the  jury  was  directed  to  the  inquiry,  whether  the  plaintiffs  had 
faithfully  performed  their  part  of  the  oontract^  rather  than  to  the 
action  of  the  defendant,  and  the  judge  proceeded  to  state  that  if 
the  wine  was  delivered  to  the  express  company  at  Blood's  Station,  in 
good  order,  in  merchantable  condition,  and  oorresponded  in  qualify 
and  all  substantial  and  material  respects  with  the  samples^  then  ha 
instrooted  the  jury,  as  a  matter  of  law,  that  if  they  found  the 
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toaok  as  Govdoii  tefiified,  with  nspMt  to  the  plaoe  of  ddi^ory,  that 
wai  a  oomjUeite  deliTWj  nnder  the  oontaicty  and  passed  the  title 
from  the  plamtUb  to  the  defendaat,  and  the  plaintifb  were  entitled 
tc  reoorer  the  oontraot  prioe  of  the  wines. 

The  plaintiflb*  ootinsel  snggests,  in  the  statement  of  Ssu^ts  appended 
to  his  points^  that  Gordon  was  the  agent  of  the  defendant^  to  aceept 
the  gopds  at  Blood's  Station.  Bnt  this  statement  is  not  borne  ont 
by  the  evidence;  Gordon  was  the  agent  of  the  plaintifb  for  the  sale 
of  the  goods;  it  was  incombent  upon  them  to  make  the  shipment 
All  that  Gordon  testifies  to  is»  that  the  defendant  requested  him  to 
make  the  best  bargain  he  oonld  for  the  freight  He  does  not  claim 
that  he  had  any  authority  to  accept  the  goods  for  the  defendant 

According  to  the  defendant's  testimony,  Gordon  clearly  had  no 
such  anthority,  nor  did  the  defendant  designate  any  conreyance, 
and  the  judge  submitted  no  question  to  the  jury  as  to  the  authority, 
either  of  Gordon  or  the  express  company  to  accept  the  goods.  On 
the  oontnury,  he  repeated  that  if,  when  the  wine  was  delirered  at 
Blood's  Station,  it  was  in  good  order  and  corresponded  With  the 
samples,  the  plaintiffs  would  be  entitled  to  a  yerdict  for  the  con* 
tract  price,  upon  the  ground  that  the  parties,  by  the  contract 
(assuming  it  to  be  as  claimed  by  the  plaintifb),  fixed  upon  that 
station  as  the  place  of  deliTery ;  "  that  it  was  true  that  the  defend- 
ant was  not  there  to  leceiye  it,  and  had  no  agent  at  Blood's  Station 
to  receiye  it»  and  had  no  opportunity  to  inspect  it  there ;  but  that 
that  was  a  contingency  he  had  not  seen  and  which  he  might  have 
guarded  against  in  the  contract" 

It  is  CTident  that  the  learned  judge  applied  to  this  case  the  rule, 
as  to  delitery,  which  would  be  ajqplicable  to  a  yalid,  written  contract 
of  sale,  but  which  is  inapplicable  when  the  contract  is  yoid  by  the 
statute  of  frauds. 

The  eflbot  of  the  delivery  of  goods  at  a  railway  station,  to  be  for* 
waided  to  the  vendee  in  pursuance  of  the  terms  of  a  verbal  contract 
of  sale,  was  very  ftilly  discussed  in  the  case  of  Norman  r.  PhOKpi, 
14  Mees.  A  Wds.  277,  and  a  verdict  for  the  plaintiff,  founded 
upon  anoh  a  delivery,  and  upon  the  additional  taot  that  the  render 
sent  an  invoioe  to  tiie  rendee,  which  he  retained  for  several  weeks, 
was  set  aside.  The  English  authorities  on  the  subject  are  reviewed 
in  that  case^  and  the  American  and  English  authorities,  bearing 
upon  the  same  question,  are  also  referred  to  in  the  late  cases  of 
Rodgors  v.  PhilUpa,  40  N.  Y.  619,  and  Cross  v.  (yDonnM,  44  id.  661, 4 
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Am.  R  731.  The  latter  case  is  cited  by  the  ooanflel  for  the  plaintift 
as  an  aathoritj  for  the  proposition  tiiat  a  delirery  to  a  designated 
carrier  is  sufficient  to  take  the  case  out  of  the  statate ;  but  it  does 
not  so  decide.  It  holds  only  that  the  receipt  and  acceptance  need  not 
be  simultaneous,  but  that  they  may  take  place  at  different  times,  and 
that,  after  the  purchaser  had  himself  inspected  and  accepted  the 
goods  purchased,  the  delivery  of  them  by  his  direction  to  a  desig- 
nated carrier  was  a  good  delivery,  and  the  carrier  was  the  agent  of 
the  purchaser  to  receive  them.  No  question,  however,  arises  in  the 
present  case,  as  to  a  delivery  to  a  designated  carrier,  as  the  evidence, 
in  respect  to  the  agreed  mode  of  delivery,  is  conflicting,  and  no  ques- 
tion of  acceptance  by  the  carrier,  as  agent  for  the  defendant,  was 
submitted  to  the  jury. 

The  judge  submitted  to  the  jury  two  questions,  to  which  he 
required  specific  answers : 

1st  Was  the  wine  delivered  at  the  railroad  station  at  the  time 
agreed  upon  by  the  parties,  and  was  it  then  in  all  respects  in  good 
order,  and  like  the  samples  exhibited  by  the  plaintifb  to  the  defend- 
ant? and, 

2d.  Was  the  wine  accepted  by  the  defendant  after  it  reached  his 
place  of  business  in  New  York  ? 

The  jury  answered  both  these  questions  in  the  affirmative,  and  it 
is  now  claimed  that  the  answer  to  the  second  question  renders  imma- 
terial any  error  the  judge  may  have  committed  in  respect  to  the 
effect  of  the  delivery  at  the  station. 

It  is  difficult  to  find  any  evidence  justifying  the  submission  to 
tlie  jury  of  the  second  question ;  but  no  exception  was  taken  to  such 
submission.  The  motion  for  a  nonsuit  would  have  raised  that  point, 
were  it  not  for  the  fact  that  there  was  evidence  to  go  to  the  jury  on 
tlie  claim  of  t52  for  barrels,  and  this  precluded  a  nonsuit  We 
think,  however,  that  the  error  in  the  charge  may  have  misled 
the  jury  in  passing  upon  the  second  question ;  at  all  events,  it  is  not 
impossible  that  it  should'  have  done  so.  Having  been  instructed 
that  upon  the  fact  as  they  found  it,  in  respect  to  the  agreement  foi 
a  delivery  at  Blood's  Station,  the  title  to  the  goods  had  passed  to 
the  defendant  before  the  receipt  of  them  at  New  York,  and  that 
their  verdict  must  be  for  the  plaintiffs,  they  may  have  examined  the 
question  of  his  acceptance  of  them  at  New  York  with  less  scrutiny 
tiian  they  would  have  exercised  had  they  been  informed  that  the 
result  of  the  case  depended  upon  their  finding  on  that  question. 
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And  the  oonBtraotion  of  the  defendant's  acts  and  language  may,  in 
«ome  degree^  haTe  been  influenced  by  the  consideration,  that  when 
the  wine  arriyed  in  New  York  the  title  had,  according  to  the  theory 
on  which  the  case  was  submitted  to  them,  passed  to  the  defendant, 
and  he  had  no  right  to  reject  the  wines.  Furthermore,  we  think 
the  judge  erred  in  excluding  the  eyidence  of  the  contents  of  the 
tdegram  which  the  defendant  attempted  to  send  to  the  plaintifBi 
immediately  upon  the  receipt  of  the  wine.  If,  as  was  offered  to  be 
•hown,  it  stated  that  he  declined  to  accept  the  wine,  it  was  material 
as  part  of  the  res  gestm,  A  Uma  fide  attempt,  immediately  on  the 
lecdpt  and  examination  of  the  wine,  to  communicate  such  a  mes- 
sage, was  an  act  on  his  part,  explaining  and  qualifying  his  conduct, 
in  receiving  the  wine  into  his  store  and  allowing  it  to  remain  there, 
And^  eyen  though  the  message  never  reached  the  plaintiff^  it  bore 
upon  the  question  of  acceptance  by  the  defendant.  The  objection 
to  the  evidence  of  the  contents  of  the  telegram  was  not  placed  on 
the  ground  of  omission  to  produce  the  original,  and  the  judge  in 
his  charge  instructed  the  jury  that  the  attempt  to  send  this  telegram 
did  not  affect  the  plaintiffs'  rights,  for  the  reason  that  it  was  not 
shown  to  have  been  received  by  them,  and  this  was  excepted  to. 
In  Norman  v.  Phillips^  14  Mees.  ft  Wels.  277,  the  defendant 
was  allowed  to  prove  that,  oq  being  informed  by  the  railway  clerk 
that  the  goods  were  lying  for  him  at  the  station,  he  said  he  would 
not  take  them,  and  stress  was  laid  upon  the  fact  Yet  this  state- 
ment to  the  clerk  was  not  communicated  to  the  plaintiff  Evidence 
of  an  attempt  to  send  a  message  to  them  to  the  same  effect,  though 
nnsuccessftil,  would  have  been  no  more  objectionable  than  the 
declaration  to  the  clerk.  The  acts  of  the  defendant,  at  the  time  of 
the  receipt  of  the  goods,  and  his  bona  fide  attempt  to  communicate 
to  the  plaintiffs  his  rejection  of  them,  were,  I  think,  material  and 
competent  to  rebut  any  presumption  of  an  acceptance  arising  from 
their  retention  by  him. 

The  judge  was  requested  to  instruct  the  jury  that  the  true  mean« 
ing  of  the  defendant's  letter  of  March  dlst  was  a  refusal  to  accept 
the  wine  under  the  contract.  A  careful  examination  of  that  letter 
satisfies  us  that  the  defendant  was  entitled  to  have  the  jury  thus 
instructed.  The  letter  clearly  shows  that  the  defendant  did  not 
accept  or  appropriate  the  wines.  After  complaining,  in  strong 
language,  of  their  quality  and  condition,  and  of  the  time  and  man- 
ner of  their  shipment,  he  says  to  the  plaintiffs,  ^^  what  can  be  done 
Vol.  VTI.  —  59 
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now  with  the  wine  after  it  BajBTered  so  much,  and  shows  itself  of 
snoh  a  poor  quality  ?  I  don't  know,  myself,  and  am  awaitmg  your 
adrioe  and  opinion."  He  concludes  by  expressing  his  regret  that 
their  first  direct  transaction  should  have  tamed  out  so  unsatisfac- 
tory, and  by  stating  that  he  cannot  be  the  sufferer  by  it,  and  he 
awaits  their  disposition. 

This  language  clearly  indicates  an  intention  to  throw  upon  the 
plaintiffs  the  responsibility  of  directing  what  should  be  done  with 
the  wine,  and  is  inconsistent  with  any  acceptance  or  appropriation 
of  it  by  the  writer. 

For  these  reasons  the  judgment  should  be  reversed,  and  a  new 

trial  granted,  with  costs  to  abide  the  event 

JtidgmevU  reversed. 

llon.^8ee  JtHmaon  ▼.  Oiittia,  frifra,  and  note.  Alio  to  the  Mine  efeot  m  the  pHnolpal 
€aMarej|j(l0yT.2?nMiV»4JfAiile*8.SB4;  IfomMNt  ▼.  PM14^  14  lf«6S.  StW.fOliWoHna 
▼.  Bome^  IS  Id.  119 ;  JfosnoeB  ▼•  Broion,  89  Me.  96,  foUy  rarlewing  the  Mithoritlet ;  Deth- 
mead  ▼.  Gfloo,  80  Gtoo.  Wf ;  Jonm  y.  Methanie^  Bank,  89  Hd.  887 ;  Smith  ▼.  fltidMm,  6  B.  * 
8.481,snlm|K>rtftntOMe;OiiMefcT.ilo5ifia(m,lld.909;S^MficerT.ff^  After 

the  biiyw  has  Moeptod  tba  vtlole  puroluMad,  a  oanrler,  dailgnated  by  him  to  take  and 
tiamport  Iti  can  Mod  him  as  bis  acent  by reoetvlng  It.    Orom Y,(yDonnau  4  An.  A* 


MooBE  Y.  Moose,  appellant. 

(47N.  r.4S7.) 

Umtamped  deed.    CkmetUutiotuU  hw, 

kn  unstamped  deed  of  real  estate  la  Talld,  In  the  abeenceof  fntiof  of  fravdv- 
lent  Intent  In  omitting  the  atampe. 

It  Is  not  within  the  oonstitutional  power  of  ocmgreaa  to  declare  tliat  a  oontmol 
or  oonTeyanoe»  between  dtlaena  of  a  State,  affecting  real  estate,  la  vM  lot 
the  reason  that  a  revenue  stomp  baa  been  omitted.    {See  n&te,p,  468.) 

Acnoir  for  partition  of  real  estate,  brought  by  Margaret  S. 
Moore  against  Henry  T.  Moore,  her  hasbandb  It  appears  that 
defendant,  on  the  6th  of  June,  1864^  oonreyed  the  equal  undivided 
half  of  the  premises  in  suit  to  his  son,  who,  on  the  same  day,  oon* 
reyed  the  same  to  plaintiff.  On  the  presentadon  of  the  deeds  by 
which  the  oonveyanoes  were  made,  as  evidence  to  prove  plaintiffs  title, 
no  rerenue  stamp  was  affixed  to  either.  Plaintiff's  counsel  tluMi  and 
there  alBzed  the  proper  stamp  to  each,  and  requested  llic  rffrivc    a 
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cancel  them>  which  was  done  under  objection  of  defendant's  connseL 
The  deeds  were  admitted  in  evidence,  under  objection  of  defendant's 
oonnsel.  Defendant's  connsel  moved  for  a  dismissal  of  the  com- 
plaint,  upon  the  ground  that  plaintiff  had  failed  to  show  title,  and 
that  a  wife  could  not  maintain  an  action  against  her  husband.  The 
motion  was  denied,  and  judgment  for  partition  was  rendered  in 
bvor  of  plaintiff.  The  general  term  affirmed  the  judgment  and 
defendant  appealed  to  this  court 

W.  T.  L.  Sanders,  for  appellant.  Act  of  Congress,  1862,  ch.  119, 
§  95.  A  wife  cannot  maintain  partition  against  her  husband.  Freihg 
T.  Frttky^  42  Barb.  641 ;  Longendyhe  v.  Longendyk$f  44  id.  366. 

Miles  Betuhf  for  respondent  The  deeds  were  valid.  Act  of  Oon- 
gre8s,1864^oh.l78,g§  168,168;  £d6»Mv.JJu^^47Barb.l87;  Oar- 
penter  v.  SneUinfff  97  Mass.  462 ;  Tobey  v.  CTiipmafij  18  Allen,  128 ; 
Hitchcock  V.  Savage,  39  Vt  412 ;  Quinn,  Adm.  v.  Lhyd,  1  Sweeny, 
Sup.  Gt  253 ;  People  ex  reL  v.  Gates,  43  N.  Y.  40.  The  conveyance 
to  plaintiff  from  her  husband  was  lawfUL  KeUy  v.  CampbeU,  1  Eeyes, 
29 ;  Wilbur  v.  Fradenburgh,  62  Barb.  474.  The  plaintiff  can  main* 
tain  this  action.     Whitney  v.  Whitney,  3  Abb.  N.  S.  350. 

Per  GuBiAH.  We  have  decided  that  an  instrument  in  writing 
may  be  read  in  evidence,  although  there  is  not  affixed  to  it  an  inter* 
nal  revenue  stamp,  as  required  by  the  terms  of  an  act  of  congress. 
The  People  ex  rel  Barbour  v.  Oates,  43  N.  Y.  40.  This  went  upon 
the  principle  that  the  Federal  government  could  not  prescribe  a  rule 
of  evidence  for  the  State  courts.  We  now  hold  that  it  is  not  in  the 
constitutional  power  of  congress  to  prescribe  for  the  States  a  rule  for 
the  transfer  of  property  within  them.  Without  denying  that  it  is 
within  the  power  of  taxation  conferred  upon  it,  for  congress  to  lay 
an  excise  tax  upon  the  business  operations  of  communities,  and  to 
collect  that  tax  by  the  means  of  stamps,  to  be  placed  upon  the  written 
instruments  exchanged  between  contracting  parties,  and  to  enforce 
the  observance  of  the  law,  to  that  end^  by  the  imposition  in  it  of 
penalties  for  its  non-observance,  we  are  of  tiie  opinion  that  it  is  with  • 
out  that  power  to  declare  that  a  contract  or  conveyance  between 
dtiaens  of  a  State,  affecting  the  titie  to  real  estate,  is  void^  for  the 
feason  that  such  observance  has  been  omitted.  Apart,  then,  from 
my  consideration  of  the  sufficiency  of  the  stamping  and  the  can- 
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oding  which  took  place  before  the  refefee,  we  think  t&at  these  deeds 
were  yaUd,  and  passed  to  the  plaintiff  an  estate  in  fee  simple  abso- 
lute, to  one  eqna]  undivided  half  part  of  the  premises  in  tiie  deeds 
described. 

The  deeds  being  operatiye,  on  the  execution  of  them  the  plaintiff* 
being  a  married  woman,  held  this  equal,  undiyided  half  part  as  her 
separate  estate,  or  a  part  thereof.  In  relation  to  it,  the  plaintiff  can 
maintain  an  action  in  the  same  manner  as  if  she  were  a  f&me  9ole* 
Code,  §  114;  Laws  of  1862,  ch.  172,  p.  343,  §  3. 

And  this  action  being  one  in  equity,  she  can,  though  a  married 
woman,  maintain  it  against  the  defendant,  though  her  husband. 
Martin  t.  Martin,  1  N.  Y.  473 ;  1  Danieirs  Ch.  Pr.  110 ;  Story's 
Eq.,  §  61 ;  2  Story's  Eq.  Jur.,  §  1361 ;  1  id.,  g  646.  The  judgment 
should  be  affirmed,  with  costs. 

Judgment  qfirm$d. 

HoiB.— To  the  same  effect  is  AToorsT.  QifCrlclvifrti. 

There  are  numerous  dicta  to  the  effect  that  the  etamp  act  does  not  apply  to  State 
courts,  and  that  congress  has  no  constitutional  right  to  apply  tt  to  such  courts,  hot 
the  declttlons  have  been  based  on  other  grounds .  Onrpenter  t.  SneOfnai  97  Mass.  4tt»  is 
usually  cited  as  a  leading  case  to  this  effect ;  but  the  same  court  said  In  Qreen  ▼.  Hot 
imVi  8  Am.  R.  888  (101  Mass.  218),  that  the  judgment  in  Carpenter  t.  SndUnfh  **went 
upon  the  ground,  that  assuming  the  instrument  in  question  not  to  have  been  stamped 
ill  accordance  with  the  proTlsions  of  the  statute,  It  was  stUl,  In  the  absence  of  proof 
of  fraudulent  intent,  Talid  and  admissible  In  cYidence  in  the  courts  of  this  common" 
wealth/*  In  Oreen  ▼.  HaHway  the  court  entered  into  a  careful  examination  of  the  legis- 
lation and  adjudications  on  the  subject,  and  while  expressing  a  decided  opinion  that 
the  act  did  not  apply  to  the  State  courts,  hdd,  simply,  **  that  as  no  evidence  was  offered 
that  the  stamp  upon  the  contract  in  suit  had  been  omitted  with  fraudulent  intent,** 
the  paper  should  hare  been  admitted  In  evidence.  So  Latham  v.  SmUh,  tf  HI.  88 ;  Ool^ 
V.  Dtmoeh,  47  id.  806 ;  UrOUd  Stalm Eapprtn  Co,  v.  Hailnet^  48  id.  848;  Powdl  v.  Foatoy, 48 
Id.  143,  are  authorities  for  nothing  more  than  that  an  unstamped  instrument  is  admis- 
sible in  evidence  In  a  State  court  in  the  absence  of  proof  of  f^raudulent  intent  in 
omitting  the  stamp.  In  People  v.  Oofes,  43  N.  T.  40,  the  court  held,  on  the  authority  of 
Carpenter  v.  SfUOiIno,  and  without  discussion,  that  the  internal  revenue  act,  **  so  far  as 
H  prescribes  a  rule  of  evidence,  is  operative  only  In  the  Federal  courts  and  has  no 
application  to  the  courts  of  a  State.  But  Carpc?ttor  v.  SneUing  went  no  further  than 
to  hold  that  the  paper  offered  was  admisBlble  In  the  absence  of  proof  of  fraudulent 
Intent,  and  People  v.  Gates  can  hardly  be  considered  an  authority  for  any  thing  beyond 
that.  But  to  that  extent  the  case  overrules  the  decisions  of  the  supreme  court  in 
Howe  V.  Carpenter^  63  Barb.  888,  and  cases  there  cited. 

So,  in  the  following  cases  the  act  has  been  held  to  apply  only  to  Federal  courts, 
though  in  most,  if  not  all  of  them,  the  decision  was  or  could  have  been  properly  put 
upon  the  ground  that  there  was  no  proof  of  fraudulent  Intent  in  omitting  the  stamp. 
€Mffin  V.  Ranney^  85  Conn.  S8B ;  Stxtrrer  v.  Bffier,  1  Heisk.  888;  Clement  v.  Conradt,  li 
Mich.  170;  DaOey  ▼.  Coker,  ante,  279 ;  Btywen  v.  Bi/mc,  86  111.  4ffl ;  Hale  v.  WHMnaofi,  tk 
Orat.  76 ;  AtMns  v.  Plympton,  44  Vt.  81 ;  Bumpass  v.  TagoarL,  86  Ark.  806,  infra  ;  Duffey 
V.  Hobeon^  6  Am.  B.  617 ;  MeElvaln  ▼.  Iftidd,  4  id.  106 ;  Sammone  v.  HaOoway^  id.  466 : 
Bmreon  v.  fiiiintlnfitofi,  id.  487 ;  Davie  v.  RieTiardaon,  Infra, 

But  the  supreme  court  of  Iowa  held  the  icontrary  doctrine,  that  the  act  did  spply 
to  State  courts  and  that  the  mere  omission  of  a  stamp  invalidated  without  regard  to 
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tatent.  See  MuteaUne  t.  StorvMman,  6  Am.  Bep.  686  and  oases.  But,  in  MUehdl  ▼• 
Hems  IfW.  Co.,  88  Iowa,  481»  the  former  daoisiona  are  all  ezpresslF  OTermledf  and*  ott 
the  authority  of  €mnpbeU  ▼.  IFfleox,  10  WalL  481,  it  was  held  that,  in  the  aJ^oee  of 
afflrmative  proof  of  a  frmudulent  intent,  unstamped  instnimenta  are  admissible  in 
eridenoe. 

In  the  reoent  ease  of  OharUen  A  Robimaon  TowntM.p  IVimpOw  Oo.y.  BridfiK  (tBnH^ 
which  has  not  yet  appeared  in  the  regular  reports,  but  is  published  in  7  Albamy  lOMi 
Joumot,  66,  the  supreme  oourt  of  Pennsylvania  held  directly  that  the  stamp  act  applies 
to  the  State  court,  and  that  it  was  within  the  constitutional  power  of  oonicress.  Chief 
Justice  THOMFSOir  and  Mr.  Justice  Sbabswood  dissented.  There  was  no  eyidence  in 
that  case  that  the  stamp  was  omitted  with  a  fraudulent  intent,  nor  was  any  thing  said 
on  the  subject  of  intent.  But  the  supreme  oourt  of  the  United  States  held  in  OamsMI 
▼•  Wiloox,  10  Wall.  481,  that  unstamped  instruments  shall  be  deemed  invalid  and  of  no 
effect  only  when  the  stamp  was  omitted  with  intent  to  evade  the  law ;  and  see  the  an^ 
thorities  colleoted  in  the  note  on  p.  6L  —  Bap. 


Thb  Oitt  of  Bbookltn  v.  Thb  Bbooklth  Oitt  Bailboad  OiKf 

appellant. 

(47N.r.4n.) 

ihmMpai  wrparaHon.     Cheenani  to  repair  Hreet  6y  ratfroad  eMipdNif. 

IUe<H>&ry  owr, 

A  zailzoad  oomi>anj,  in  part  oonsideration  of  certain  franchisea,  gave  a  bond  to 
a  dtjr  wherein  thej  covenanted  to  keep  the  pavement  of  atreets,  throogh 
which  their  road  ran»  **  in  thorough  rejMhir  within  the  tracks,  and  three  feet 
on  each  aide  thereof,  with  the  beet  water-etone«  under  the  direction  of  aueh 
competent  authority  as  the  common  council  might  designate."  In  an  action 
on  the  bond  for  a  breach  of  the  covenant,  hdd,,  that  the  railroad  company 
was  bound  to  keep  the  pavement  in  "  thorough  repair"  and  that  the  designa- 
tion of  "  competent  authority  "  to  superintend  such  repairs  was  not  a  con- 
dition precedent ;  also,  that  the  dty  could  recover  of  the  railroad  company 
the  amount  of  a  judgment  obtained  against  it  bj  a  traveler  who  had  sua* 
tained  injuries  in  consequence  of  the  failure  of  the  railroad  company  to  keep 
the  pavement  in  repair  aa  required  bj  the  bond. 

Action  upon  a  bond,  given  by  defendant  to  plaintiff,  in  part  oon« 
dderation  of  the  franchise  to  lay  railroad  tracks  upon  sixteen 
diffei:<Bnt  streets  of  the  city,  wherein  the  defendant,  among  other 
things,  covenanted  to  keep  the  pavement  of  such  street  ^in 
thorough  repair  within  the  tracks,  and  three  feet  on  each  side 
thereof,  with  the  best  water-stone,  under  the  direction  of  such  com-^ 
petent  authority  as  the  common  council  might  designate."  This 
action  was  brought  to  recover  the  amount  of  a  judgment  obtained 
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against  plaintiff  by  one  Meier,  who>  in  Jane,  1857,  was  injured 
in  consequence  of  the  defective  condition  of  the  payement  within 
the  line  of  defendant's  railroad  tracks.  The  court  nonsuited  plain- 
tiff, on  the  ground  that  there  was  no  evidence  that  ^'competent 
authority  "  had  been  designated  to  superintend  the  keeping  in  repair 
of  the  pavement,  as  required  by  the  bond,  and  that  such  designation 
was  an  indispensable  prerequisite  to  the  performance  of  the  covenant. 
T^e  general  term  reversed  the  judgment  and  granted  a  new  triaL 
Defendant  appealed  to  this  court 

Samuel  Handy  for  appellant,  cited  Coambe  v.  Oreene,  11  M.  &'  W. 
4S0;  Ras  Y.  Hackett,  12  id.  723 ;  Baker  v.  Mair,  12  Mass.  121 ; 
Beran  v.  Dams,  3  Bosw.  336 ;  McCorren  v.  McNuUy,  7  Gray,  139 ; 
Wikon  V.  Holden,  16  Abb.  133. 

W.  C.  DeWitty  for  respondent,  cited  Barrueo  v.  Madan,  2  Johns. 
146 ;  Cunningham  v.  MorreUy  10  id.  202,  205 ;  Sedgwick  on  Const 
and  Stat  Law,  111 ;  Baker  v,  BramaUy  6  Hill,  47 ;  Embury  v.  Con* 
nevy  4  N.  Y.  523 ;  People  v.  Murratfy  5  Hill,  456.  The  measure  of 
damages  was  properly  the  Meier's  judgment  Passinger  v.  TTior* 
bum,  34  N.  Y.  634;  Milbum  v.  Belloni,  39  id.  53,  and  cases  dted; 
Sedgwick  on  Dam.  397, 798 ;  KMogg  v.  Manro,  9  Johns.  300 ;  Chicago 
City  V.  RobUnSy  2  Black.  418,  422 ;  re-affirmed,  4  Wall  657 ;  City 
of  Boston  V.  Worthington  et  aly  10  Oray,  491 ;  Kipp  v.  Brigham, 
7  John&  168. 

FoLGBB,  J.  The  bond  of  the  defendant  has  in  it  the  condition 
that  the  pavement  is  to  be  kept  in  thorough  repair  by  it,  over  a  cer- 
tain well  specified  space,  and  with  a  certain  well  specified  material. 
Thus,  is  provided  for,  the  object,  the  manner,  the  extent  and  the 
material  of  the  repair.  It  is  quite  definite,  and  prescribes  in  so 
exact  terms  the  obligation  of  the  defendant,  as  to  present  no  diffi- 
culty to  the  plaintiff  or  to  the  defendant,  in  showing  at  any  time 
whether  or  not  the  condition  has  been  performed.  It  must  be  quite 
susceptible  of  proof  at  any  time  that  the  state  of  repair  in  which  the 
pavement  has  been  kept  was  or  was  not  thorough ;  that  the  repair 
was  or  was  not  throughout  the  prescribed  extent  of  space ;  that  it 
was  or  was  not  of  the  best  water-stone.  And  when  the  plaintiff  oi 
defendant  should  have  respectively  established  by  proof  the  nega- 
tive of  either,  or  the  affirmative  of  all  of  these  propositions,  it  would 
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li*T6  shown  a  fieulnre  to  perform,  or  a  (till  performanoe  of  this  oon* 
dition  of  the  bond.  There  is  nothing  left  by  the  contract  so  indefi- 
nite or  nnoertain,  as  to  extent,  as  to  time,  as  to  mode,  as  to  material 
or  as  to  place,  as  that  there  shonld  be  any  reasonable  doubt  as  to 
just  when  and  where  and  upon  what  the  defendant  was  called  upon 
to  act 

The  claim  of  the  defendant,  that  there  is  a  condition  precedent 
to  be  obserred  by  the  plaintiff,  before  it,  the  defendant,  is  obliged  to 
do,  is  not  well  founded.  It  is  true  that  by  the  terms  of  the  instru- 
ment, there  is  reserved  to  the  plaintiff,  that  the  repair  shall  be  under 
the  diieotion  of  such  competent  authority  as  the  oommon  council 
may  designate ;  but  it  cannot  be  successfully  contended  that,  by 
force  of  this  provision,  the  plaintiff  can  lawfully  demand  of  the 
defendant  that  it  do  more  than,  by  the  previous  terms  of  the  condi- 
tion, it  is  bound  to  da  The  direction  of  the  oompetent  authority 
IB  not  to  be  a  capricious  one.  Reason  must  guide  and  limit  it  If 
the  pavement  is  kept  in  thorough  repair  over  the  whole  of  the  speci- 
fled  space,  with  best  water-stone,  that  is  as  much  as  the  plaintiff  can 
exact,  and  when  such  a  state  of  repair  is  kept  up  by  the  defendant, 
there  is  no  breach  of  its  contract,  though  it  be  kept  up  without 
direction  firom  the  oompetent  authority  designated  by  the  common 
council.  Had  that  authority  been  designated,  and  had  it  assumed 
to  direct,  it  could  demand  no  more  than  a  performance  in  fact,  to 
the  limit  of  the  l^al  requirement ;  and  if  the  facts  showed  that  the 
legal  requirement  was  fully  met,  though  the  direction  went  farther 
or  otherwise,  the  defendant  has  satisfied  its  obligation;  for  the 
reservation  to  the  plaintiff  of  the  power  to  direct  is  no  more  in 
effect  than  the  not  unusual  condition  in  contracts,  that  the  work  to 
be  done  shall  be  to  the  satisfaction  of  the  recipient  party.  Such 
satisfaction  is  not  an  arbitrary  or  capricious  one.  It  has' its  measure 
by  which  it  can  be  filled.  That  which  the  law  shall  say  a  contract- 
ing party  ought  in  reason  to  be  satisfied  with,  that  the  law  will  say 
he  is  satisfied  with.  Thus,  in  FoUiard  v.  Wallace,  2  Johns.  395,  there 
was  an  agreement  to  pay  money  three  months  after  one  should  be 
well  satisfied  that  a  titie  was  good,  etc.  The  court,  per  Kent,  0. 
J.,  said :  *^  The  law  will  determine  for  the  defendant  when  he  ought 
to  be  satisfied.'' 

Inasmuch,  then,  as  all  which  the  defendant  can  be  required  to  do 
IS  plainly  pointed  out  in  the  contract ;  and,  as  when  that  is  ftilly 
done,  the  oontract  is  satisfied,  and  the  plaintiff  can  exact  no  more; 
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we  do  not  think  that  the  olanse  proyiding  for  the  work  of  repair  to 
be  done>  under  the  direction  of  each  competent  authority  as  the^ 
common  council  may  designate,  makes  a  condition  precedent  to  the 
performance  by  the  defendant,  and  compels  the  plaintiff  to  first 
designate  such  authority  before  it  can  hold  the  defendant  to  its  agree- 
ment to  keep  in  repair.  The  clause  is,  in  effect,  no  more  than  a 
reservation  to  the  plaintiff  of  a  right  of  supervision  of  the  work  as 
it  goes  on,  so  that  it  shall  have  a /concurrent  check  upon  a  faulty  or 
deficient  performance  by  the  defendant.  It  is  like  another  condition 
in  the  same  instrument,  to  wit:  ''The  taking  up  of  so  much  of  the 
streets  and  avenues  as  shall  be  necessary  to  lay  the  rails  of  said  lines 
of  railroad,  shall  be  subject  to  the  supervision  and  direction  of  the 
said  street  committee."  It  will  not  be  contended  by  the  defendant 
that  this  prevented  it  from  the  exercise  of  the  privilege  of  taking 
up  the  streets  and  avenues  ''  until  directed  or  authorized  so  to  do 
by  that  committee."  It  meant  only,  that  as  the  work  of  taking  up 
went  on,  the  committee  might  interfere  by  suggestion,  advice,  per- 
haps command,  as  to  manner  and  as  to  extent,  from  time  to  time ; 
80  the  kindred  phrase  with  which  we  are  concerned  in  the  other 
part  of  the  agreement  did  not  not  restrain  or  excuse  fi^m  perform- 
ance, but  kept  that  performance  under  the  direction  of  the  authority 
designated,  if  the  common  council  should,  at  any  time,  designate. 
There  is  a  distinction  between  this  contract  and  that  in  Coombe  v. 
OreeUy  11  M.  &  W.  480,  and  in  the  cases  kindred  to  it.  In  that 
there  was  something  left  indefinite,  not  located  or  selected,  and  to- 
be  determined  by  the  will  of  the  covenantee,  so  that  the  covenantor 
could  not  know,  until  that  will  was  expressed,  upon  just  what  his 
money  and  his  labor  were  to  be  applied.  In  this,  be  the  wish  or 
will  or  direction  of  the  covenantee  what  it  may,  no  more  can  be 
exacted  than  thorough  repair,  over  a  well  marked  extent,  with  a. 
well  defined  material.  And  as  the  covenantor  is  bound  in  any  event 
to  do  all  that,  no  less  and  no  more,  it  may  do  it  at  once  without 
direction,  and  its  covenant  is  kept.  And,  forasmuch  as  it  need  not 
wait  for  the  direction  or  designation  of  the  covenantee,  or  of  the 
authority  to  be  designated  by  the  covenantee,  before  it  may,  with 
accurate  adaptation,  apply  its  means,  its  skill,  its  labor  to  the  doing 
of  that,  the  doing  of  which  is  the  end  sought  by  this  clause  of  ita^ 
obligation,  that  such  direction  be  first  given  is  not  a  condition  pre* 
eedent 
It  follows  that,  so  far  as  this  question  is  concerned*  the  learned 
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justioe  at  the  circuit  was  in  error  in  granting  a  nonsnit  against  the 
plaintiff.  The  proof  was  sufScient  that  the  pavement  within  the 
prescribed  space  was  not  kept  in  thorough  repair.  The  plaintiff 
was  entitled  to  a  verdict  for  damages,  in  the  view  of  the  proof  the 
most  adverse  to  it. 

The  plaintiffs  claim  that  the  defendant  is  liable  over  to  it  for  the 
damages  and  judgment  recovered  against  the  city  by  Meier,  inas- 
much as  notice  was  given  to  the  defendant  to  take  upon  itself  the 
defense  of  the  action  brought  by  Meier;  and  that  the  recovery 
against  the  plaintiff  by  Meier  was  the  measure  of  the  damages 
which  the  plaintiff  should  obtain  of  the  defendant.  The  position 
is  sought  to  be  maintained  upon  the  authority  of  that  class  of  cases 
of  which  the  following  are  examples.  Chicago  Oity  v.  Robhins,  2 
Black,  TJ.  S.  Sup.  Ct.  418 ;  S.  C,  parties  reversed,  4  Wall.  (IT.  S.> 
657 ;  Wobum  v.  HensAaw,  101  Mass.  193, 3  Am.  B.  338 ;  Staughton  v. 
Porier^  13  Allen,  191 ;  Boston  v.  Worthingtonj  10  Gray,  496 ;  Lwoell 
V.  B.  ii  L.R.R.  Co,y  23  Pick.  24  These  cases  have  be«i  recognized 
and  approved  in  The  Mayor y  etc,  of  Troy  v.  The  Troy  A  C.  R,  R.  Co.y 
decided  in  this  court  April  8, 1872.  But,  with  the  exception  of  that 
in  101  Mass.,  they  were  cases  in  which  there  was  no  contract  on  the 
part  of  the  defendant,  and  the  action  was  brought  against  the 
defendant  on  the  ground  of  his  negligence ;  and,  in  the  case  in  101 
Mass.,  the  contract  was  not  one  to  which  the  plaintiff  was  a  party 
or  a  privy.  Therefore,  while  not  ignoring  them,  we  do  not  choose 
to  put  the  decision  of  the  measure  of  damages  in  this  case  upon 
their  authority. 

In  the  case  before  us,  the  proof  does  not  show  how  the  hole  in  the 
street  was  caused  from  which  came  the  injury  for  which  the  plain* 
tiff  was  held  liable.  The  plaintiff  was  liable  to  the  injured  person 
by  reason  of  its  neglect  of  the  duty  incumbent  upon  it  to  keep  the 
street  in  repair.  This  duty  arose  from  the  powers  it  had  by  its 
charter  to  control  and  repair  the  streets  within  its  bounds.  But  in 
the  absence  of  proof  that  the  defendant,  by  its  acts  or  negligence, 
caused  the  hole  in  the  pavement,  it  cannot  be  held  liable  otherwise 
than  by  the  force  of  its  contract  with  the  plaintiff.  The  action, 
indeed,  is  upon  the  contract  solely.  The  complaint  particularly 
claims  the  damages  which  the  plaintiff  was  obliged  to  pay  the 
injured  person,  and  states  them  as  resulting  from  the  failure  of  the 
defendant  to  perform  its  obligation.  While  it  thus  presents  the 
question  free  from  any  consideration  of  the  state  of  the  pleadings^ 
Vol.  Vn.  — 60 
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Armstrong  y.  Percy,  5  Wend.  535-8-9,  it  confines  us  to  the  con- 
tract and  the  rights  and  relations  of  the  parties  growing  out  of 
that.  Now,  the  genei*al  mle  has  been  stated  in  this  wise :  That 
for  a  breach  of  contract  no  allowance  can  be  mtule  in  damages  for 
remote  or  consequential  loss;  that  the  damiiges  to  be  comiiensated 
tiiust  be  the  proximate  and  natural  consequences  of  the  act  com- 
plained of.  Coming  to  cases  arising  upon  covenants  to  put  or  keep 
in  repair,  between  private  persons  as  to  their  private  affairs,  it  luis 
been  held  that  where  the  lessee  of  a  feny  agreed  to  maintain  and 
keep  it  in  good  order,  and  instead  thereof  directed  traveloi'S  to 
another  landing  owned  by  himself,  the  lessor,  in  an  action  for  a 
breach  of  the  covenant,  was  held  entitled  to  i*ecover  as  damages  the 
loss  of  rent  of  a  tavern  stand  at  the  ferry  leased.  Detoiid  v.  Wiltsey 
9  Wend.  325.  The  report  of  that  case  does  not  give  the  reasons  of 
the  court,  but  in  a  later  case  {Blanchard  v.  Ely,  21  Wend.  342)  it  is 
suggested  that  the  element  of  fraud  on  the  part  of  the  lessee  entered 
into  the  case,  and  was  thought  to  warrant  the  allowance  of  dam- 
ages, though  somewhat  remote.  We  will  not,  therefore;  rely  upon 
that  for  our  decision  of  this  question ;  for,  per  contra,  in  Donoin  v. 
Patter,  5  Denio,  306,  it  was  held  that  where  the  lessor  agreed  to  put 
the  bams  on  demised  premises  in  a  good  state  of  repair,  but  neg- 
lected to  do  so,  the  lessee  was  entitled,  in  an  action  against  him  for 
the  rent,  to  recoup  only  the  amount  it  would  have  cost  him  to  have 
himself  put  the  bams  in  repair,  but  that  he  could  not  obtain  the 
damages  sustained  by  him  from  injuries  to  his  cows  and  young 
cattle  from  the  ruinous  state  of  the  barn.  Such  damages  were  held 
to  be  too  remote  and  contingent.  And,  doubtless,  the  true  rule  is 
in  that  case  laid  down  for  an  action  upon  a  covenant  between  par- 
ties related  as  they  were  to  themselves  and  to  the  public. 

But  Payne  v.  Rogers,  2  H.  Black.  350,  was  an  action  on  the  case 
against  the  defendant  as  an  owner  of  a  house  occupied  by  defend- 
ant's tenant,  for  an  injury  sustained  by  the  plaintiff  by  reason  of 
the  demised  premises  being  out  of  repair.  The  defendant  claimed 
that  the  action  should  have  been  against  the  actual  occupant,  the 
tenant  But  it  was  agreed  by  the  court  that  though  the  tenant  was 
prima  facie  bound  to  repair,  and,  therefore,  liable,  yet  if  he  could 
show  that  the  landlord  was  to  repair,  that  then  the  landlord  was 
liable ;  and  Heath,  J.,  said :  "  If  we  were  to  hold  that  the  tenant 
was  liable  in  this  case,  we  should  encourage  circuity  of  action,  at 
ihe  tenant  would  have  his  remedy  oeer  agaiyisf  the  landlord,** 
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The  OUy  of  Lowell  y.  SpatMing,  4  Cash.  277,  was  an  action 
brought  by  the  plaintiff  to  hold  the  defendant  liable  over  to  it  for 
«n  amount  paid  by  it,  after  judgment  against  it,  for  an  injury  caused 
by  a  defect  in  a  cellar-way  extending  into  the  sidewalk  of  the  public 
street,  of  premises  owned  by  the  defendant,  but  occupied  by  his 
tenants,  he  not  then  living  in  the  city  of  LowelL  Shaw,  0.  J., 
said:  ''By  the  common  law  the  occupier,  and  not  the  landlord,  is 
bound,  as  between  himself  and  the  public,  so  far  to  keep  buildings 
in  repair  as  that  they  may  be  safe  to  the  public;  and  such  occupier 
i%  pritna  facie,  liable  to  third  persons  for  damages  arising  from  any 
-defect  If,  indeed  (he  continues),  there  be  an  express  agreement 
between  the  landlord  and  tenant  that  the  former  shall  keep  the 
premises  in  repair,  so  that,  in  case  of  a  recovery  against  the  tenant, 
be  would  have  his  remedy  over,  then  to  avoid  circuity  of  action,  the 
-party  injured  by  the  defect  and  want  of  repair  may  have  his  action 
in  the  first  instance  against  the  landlord."  And  he  cites  2  H.  Black 
-(eupra),  as  authority  for  the  proposition.  These  cases  hold  in  effect 
that  where  one  under  a  duty  to  the  public,  such  as  to  keep  in  repair 
«  way,  enters  into  a  contract  with  another,  whereby  that  other 
agrees  to  perform  that  duty,  and,  on  failure  of  performance,  the  first 
is  made  to  answer  in  damages  for  an  injury  resulting  thereby,  he 
may  have  his  action  to  recover  over  against  the  covenantor  to  him, 
tmd  the  measure  of  his  recovery  shall  be  the  amount  he  has  been 
compelled  himself  to  pay.  And  the  ground  upon  which  they  go, 
differing  as  they  do  from  the  class  of  cases  of  which  that  in  5  Denio 
\8upra)  is  one,  is  manifest.  In  the  class  of  cases  last  named  no 
obligation  or  duty  to  the  public  or  to  third  persons  rests  upon  either 
party  or  is  assumed  by  him.  It  is  entirely  a  private  contract  into 
which  he  enters,  confined  to  matters  entirely  of  private  import,  and 
the  consequences  in  which,  whether  from  performance  or  from 
fiEulure  to  perform,  are  entirely  of  private  concern.  And  the  cove- 
nantee in  the  covenant  to  keep  in  repair  is,  within  the  rule,  in  Ham" 
ilton  V.  McPherson,  18  N.  Y.  72,  and  being  in  the  care  and  use  of 
the  property,  bound  himself  to  take  measures  that  the  disaster  of 
bis  covenantor  shall  be  as  small  as  may  be.  But  in  the  ottier  class 
of  cases  there  is  a  duty  to  the  public  and  to  third  persons,  resting 
upon  one  of  the  parties  which,  by  the  contract,the  other  in  effect  agrees 
to  perform.  Thus,  the  owner  of  premises  abutting  upon  a  public 
way  is  bound  by  his  duty  to  the  public  not  to  create  or  permit  a 
nuisance  in  that  way.    And  when  one  comes  in  under  lii:.-.  :.• 
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tenant  and  actual  oooupant  of  the  premises,  that  duty  deyolTe* 
upon  him.  But  if,  by  the  contract  of  letting,  the  owner  is  still 
bound  to  keep  in  repair,  he  is  in  effect  bound  to  perform  that 
duty.  Such  is  the  force  and  result  of  his  contract,  and  on 
it  the  occupier  has  a  right  to  rely.  And  as  the  occupier  may, 
in  the  first  instance,  be  made  liable  to  one  injured  by  reason  of 
the  premises  being  so  out  of  repair  as  to  create  a  nuisance  in 
the  public  way,  inasmuch  as  he  has  not  done  his  duty  to  the  public, 
he  may  in  turn  hare  his  action  against  his  landlord  to  enforce  the 
liability  against  him,  which,  by  his  contract,  he  has  assumed.  That 
contract  was  to  keep  in  repair  the  premises,  which  included  within 
its  scope  such  repair  as  would  prevent  the  creation  of  a  nuisance  in 
the  public  way,  and  is  tantamount  to  a  contract  to  perfotm,  in  the 
stead  of  the  tenant  and  occupier,  his  whole  duty  to  the  public.  And 
as  the  occupier  is  liable  to  a  person  injured  by  the  defect,  in  repair 
for  all  the  damages  to  him  which  naturally  flow  therefrom,  so  the 
same  measure  of  damages  is  to  be  applied  to  the  failure  to  perform 
the  contract  to  do  the  duty,  which,  haying  been  omitted,  made  cause 
of  action  and  warranted  the  amount  of  recovery  against  the  oocu* 
pier.  Thus,  a  municipal  corporation,  by  the  conferring  and  accept* 
ance  of  a  charter,  with  powers  of  opening  and  controlling  streets  and 
ways,  has  put  upon  it  the  correlative  duty  to  the  public  of  keeping 
those  ways  in  repair,  so  that  they  may  be  safe  for  the  passage  of  the 
public.  When  one  contracts  with  that  corporation  to  keep  any 
portion  of  those  streets  in  repair,  in  consideration  of  a  license  to  use 
them  to  his  benefit  in  an  especial  manner,  he,  in  effect,  contracts  to 
perform  that  duty  to  the  public  in  the  place  and  stead  of  the  muni* 
dpality,  and  the  way  is  given  over  to  him  for  that  purpose,  and  he 
takes  it  into  his  care  and  charge  therefor,  and  his  failure  to  perform 
his  contract  is  a  &ilure  to  do  that  duty,  and  the  damages  which 
naturally  and  proximately  result  firom  non-performance  are  all  the 
damages  which  naturally  and  proximately  fall  upon  the  corporation 
firom  the  duty  not  being  performed. 

The  different  principles  which  govern  the  different  classes  of  oaaeft 
gprow  out  of  the  differences  in  the  contracts  with  which  the  classes 
of  cases  are  respectfully  concerned.  The  one  relates  to  private 
matters  alone.  The  other  relates  to  matters  with  which  the  public 
and  third  persons  are  also  concerned.  And,  as  we  read  the  dedsion 
in  RoHnson  v.  CTutmberlain,  34  N.  Y.  389,  that  case  goes  on  the 
same  principle  or  one  near  of  kin.    That  was  an  action  against  the 


FEBRUARY  TERM,  1872.  477 

The  Citj  of  Brookljn  y.  The  Bxooklyn  dtj  Bailioftd  Ooi 

defendant,  a  contraetor  with  the  State,  to  keep  in  repair  a  seotion  of 
the  canals,  fh)m  an  injary  resulting  to  a  boat  of  the  plaintiff  firom 
«  lock-gate  being  ont  of  repair.  It  was  held  that,  by  the  contract 
of  the  defendant  with  the  State,  he  assumed  the  duties  and  was 
inyested  with  the  powers  of  a  public  officer,  and  that  the  portion  of 
canals  covered  by  the  defendant's  contract  was  a  public  highway ; 
that  he,  by  his  contract,  assumed  the  duty  of  keeping  in  repair  a 
public  thoroughfare,  and  was,  therefore,  liable  in  a  civil  action  to  any 
one  of  the  public  sustaining  special  damage  from  his  neglect  to  keep  it 
in  repair.  His  contract  was  not  with  the  injured  party  but  with 
the  State.  But  it  waa  a  contract  to  perform  a  duty  to  Uie  public, 
for  a  neglect  of  which  the  State,  but  for  its  sovereignty,  would  be 
liable  to  the  party  injured.  And  so,  by  the  force  of  his  contract,  he 
having  thereby  assumed  public  duties,  he  was  held  liable  to  one 
injured  by  a  neglect  to  perform  them. 

Such  was  the  contract  of  the  defendant  In  consideration  of  the 
permission  granted  to  it  by  the  plaintiff,  to  use  for  a  particular  pur- 
pose, and  in  a  particular  manner,  in  part,  for  its  own  benefit,  certain 
public  ways,  it  agreed  to  keep  in  repair  the  pavement  on  those  ways, 
and  thus  to  do  the  duty  which  the  plaintiff  owed  to  the  public. 
This  repair  it  did  not  keep  up.  This  duty  it  did  not.  Injury  resulted 
to  one  of  the  public,  who  recovered  of  the  plaintiff  for  failure  of  duty, 
his  lawful  damages.  Now  the  defendant  is  answerable  to  the  plaintiff 
in  damages.  And  why  ?  For  not  doing  just  that,  for  non-perform- 
ance whereof  the  plaintiff  was  made  to  answer  to  the  injured  person. 
The  cause  of  action  being  the  same,  the  rule  of  damages  should  be 
the  same.  Nor  is  the  plaintiff  liable  to  the  objection  that,  being 
one  of  the  two  wrong-doers,  it  cannot  have  indemnity  or  contribu- 
tion from  the  other,  although  compelled  to  pay  the  whole  amount 
of  the  damage  caused  by  the  joint  Wrong.  Cfity  of  Boston  v.  Worth'' 
ingtOHf  10  Gray,  496.  As  between  these  parties,  the  plaintiff  having 
taken  firom  the  defendant  a  covenant  to  do  that  which,  if  it  had 
been  done  as  agreed,  no  harm  would  have  befiEdlen,  had  a  right  to 
rely  thereon ;  and,  though  liable  to  third  persons,  are  not  so  inpari 
delicto  with  the  defendant  as  to  be  unable  to  sue  and  recover  over. 
The  negligence  of  the  defendant  was  the  proximate  cause  of  the 
injury,  in  which  the  plaintiff  has  no  equal  part,  having  sought  bj 
the  oontract  to  secure  that  diligence  which  would  have  prevented 
injury  and  the  occasion  of  damage.  Where  the  parties  are  not 
oqually  criminal,  the  principal  delinquent  may  be  held  responsibb 
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to  a  oo^elinqiient  for  damage  paid  by  reason  of  the  ofTenBe  in  whidk 
both  were  oonoemed  in  different  degrees  as  perpetrators  City  of 
Lawettr.  B.  andL.R.R.  Corp.,  28  Pick.  84 

The  judgment  of  the  general  term  should  be  aflbmed,  and  jadg- 
nient  abiolnto  for  respondents^  with  costs. 

Judgmmt  accordinglji. 


Wbiblib  t.  Wabvbb,  appellaat 
<ir  V.  T.  oi.) 

file  sMate  ef  ttmltatloiui  beghu  to  nm  from  the  date  of  a  pnudmoif 

pajaUe  on  demand,  with  Intereft 

Aonov  upon  a  promissory  note  of  ISOO,  payable  on  demand,  with 
interest  The  defense  was  that  the  statnto  of  limitations  had  ma 
against  the  note.  The  question  raised  was  as  to  the  necessiij  of 
demand^  and  as  to  the  time  when  the  statute  begins  to  run.  Judg- 
ment for  plaintiff  The  general  term  alBrmed  the  judgment;, 
whereupon  defendant  appealed  to  this  court 

A  A*  CBk§mh%  for  appellant 

R  0.  LigAam,  for  respondent 

Pboxhax,  J.  The  dedsion,  in  Merritt  t.  Ibdd,  S8  K.  T.  SS^ 
seems  to  haye  caused  some  disturbance  in  the  law  as  to  the  right 
of  parties  upon  demand  notes.  That  case  simply  decided  that  an 
indorser  on  such  a  note  bearing  interest  was  not  discharged,  though 
no  demand  was  made  upon  the  maker  until  some  three  and  a  half 
years  after  the  making  of  the  note.  That,  as  between  holder  and 
indorser,  such  a  note  was  not  due  until  demand  made.  This  rule^ 
by  the  decision  itself,  was  confined  to  that  particular  case,  and  did 
not  apply,  nor  was  it  claimed  to  apply,  to  the  righte  of  holders  of 
such  paper  as  against  the  maker.  We  are  not  disposed  to  extend 
the  rule  there  laid  down. 
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There  is  no  divided  opinion,  here  or  in  England,  that  upon  such 
a  note,  with  or  without  interest,  an  action  may  be  maintained 
against  the  maker,  without  any  demand,  because  it  is  due.  No 
demand  can  be  sued  before  due;  no  action  will  lie  upon  any  claim 
of  any  description  arising  upon  contract  before  it  is  due.  To  say 
that  the  suit  is  the  demand  is  to  repeat  an  unmeaning  phrase  as 
thus  used,  which  no  number  of  repetitions  can  make  sensible.  A 
demand  note  is  due  forthwith,  and  hence  may  be  sued  without 
demand,  nor  until  this  decision  of  MwrriU  y.  Todd  has  there  been 
any  difference  0/  opinion  as  to  the  time  when  such  a  note  is  barred 
by  the  statute.    But  that  decision  does  not  settle  this  question. 

There  is  really  no  reason  why  the  statute  should  not  run,  and 
that  it  does  run  both  here  and  in  Enghud  is  settled  beyond  all 
doubt. 

liMerriU  t.  Todd^  in  its  reasoning,  can  be  regarded  as  impugning 
this  doctrine,  it  has  been  distinctly  decided  again  in  this  court  since 
that  decision.  Hawland  t.  JSdtnonds,  24  N.  Y.  807.  In  that  case, 
the  point  was  whether  the  note  sued  upon  was  substantially  a 
demand  note.  The  court  held  it  was,  and,  therefore,  barred.  In 
this  case  MerrUt  v.  Todd^  although  just  decided  by  the  same  oour^ 
was  not  alluded  to  or  regarded  as  having  any  legitimate  bearing 
upon  the  question.  In  Herrieh  t.  Woolvmion,  41  N.  Y.  581 ;  1  Am. 
E.  461,  originally  tried  before  me,  and  reversed  by  my  brethren  of 
the  supreme  court,  this  point  was  discussed,  and  all  the  judges  who 
delivered  opinions  agreed  that  a  note  like  tiiis  is  due  forthwith,  so 
Ikr  as  regards  the  statute.  See  the  authorities  cited;  and  see  Angell 
on  Limitationi,  p.  89,  §  96,  and  authorities  dted  in  note;  also,  an 
English  elementary  work.  Darby  ft  Bosang  Stat,  of  lim.  p.  20,  and 
eases  cited. 

This  rule  is  not  aflJMsted  by  any  dedsion  to  the  oontraiy  in 
oonrt. 

The  jodgment  mut  be  lerersed  and  new  trial  ordered, 

Alloonow. 
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fir  H.  T.  m.) 


B.of  Loodoa  composed  a  dnma,  end  aosigned  to  plmintlfl  tliaeseliielTe  ilglit  of 
printing,  pabliehing  and  producing  it  on  the  stage  In  the  United  States. 
R.  afterward  allowed  it  to  be  performed  at  a  London  theater.  Defendant, 
a  resident  of  New  York  city,  printed  and  sold  oopleB  of  the  drama  in  that  titj, 
haTing  reoelTed  the  drama  from  persons  who  had  seen  and  heard  It  In  Lon- 
don. BM,  that  the  permission  to  perform  the  drama  at  the  London  theater 
did  not  amonnt  to  a  dedication  of  it  to  the  public,  nor  give  any  hearer  anj 
title  or  right  to  the  manuscript  or  a  copy  of  it ;  and  that  plaintiff,  although 
•a  alien,  was  entitled  to  an  injunction  in  the  courts  of  New  York,  restndning 
defendant  from  printing  or  selling  copies  of  it   {See  note,  p.  488.) 

AonoN  to  restrain  defendant  from  printing  and  selling  oopies  of 
an  nncopyrighted  and  nnpnbUshed  manuscript  drama;  and  for 
other  relief    , 

It  appears  that  T.  W.  Robertson,  a  resident  of  London  and  a  citi- 
sen  of  Great  Britain,  composed  a  drama  called  '^  Play,*'  and  on  the 
Ist  of  Febmarj,  1868,  he  assigned  to  plaintiff  the  ezolnsive  right  of 
printing,  publishing  and  producing  it  on  the  stage  in  the  United 
States.  On  the  15th  of  February,  1868,  and  for  many  times  there- 
after, the  drama  was  performed  at  the  Prinoe  of  Wales  theater  in 
London,  by  and  with  the  sanction  of  Bobertson,  and  before  large 
audiences,  with  no  prohibition  or  notice  against  carrying  it  away  in 
any  manner  or  using  it  in  any  way.  On  the  25th  of  March,  1868, 
defendant,  a  resident  of  New  York  city,  and  a  citizen  of  the  United 
States,  printed  and  sold  copies  of  the  drama  in  the  city  of  New 
York;  haying  received  the  drama  from  persons  who  had  seen  usd 
heard  it  at  the  theater  in  London.  An  6xpari$  injunction  was 
obtained,  which,  on  motion,  was  yacated.  The  general  term  reversed 
the  judgment  and  granted  a  new  trial  Defendant  appealed  to  this 
oourt 

Ira  D.  Warren^  for  appellant  The  State  oourts  haye  no  jurisdic- 
tion in  actions  to  protect  au  thors  and  inrentors.  DudUjf  t.  Mayheto^ 
3  N.  Y.  14 ;  Wheaton  v.  Peters,  8  Pet  658,  660,  661,  668 ;  U.  S. 
Statutes  at  Large,  vol.  5,  p.  124,  §  17 ;  per  Lord  BfLOTJanAiifJefferyA 
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T.  Boosey,  4  H.  L.  Gas.,  p.  966 ;  per  Lord  Chief  Jastioe  JflBTis,  id. 
p.  945.  A  person  not  a  citizen  or  resident  of  this  oountry  has  no 
<X)mmon-law  or  statute  right  to  restrain  this  publication.  Jefferyi 
T.  Boosey,  4  H.  L.  Gas.,  p.  978 ;  per  Lord  Bbouoha^m,  p.  964 ;  i)er 
Baron  Pollock,  p.  937 ;  Curtis  on  Copyright,  22, 148 ;  U.  S.  Laws 
of  1831,  §  9 ;  People  v.  Draper,  15  N.  Y.  558.  A  foreign  author 
^cannot  give  his  assignee  the  right  to  print  at  alL  Ld.  St.  Leonards, 
4  H.  L.  Gas.,  992,  993.  A  public  and  unrestricted  representation 
•on  the  stage,  in  a  public  theatre,  is  a  publication,  and  a  dedication 
to  public  use.  4  H.  L.  Gas.,  pp.  964, 939 ;  2  Blackstone's  Com.  405 ; 
Keene  y.  Clarkey  5  Bob.  59 ;  ITe&ne  y.  Wheailey,  9  Am.  Law  Beg.  88. 

W.  2>.  Booihj  for  respondent. 

Allbk,  J.  Whateyer  rights  the  plaintiff  has  in  the  drama,  which 
18  the  subject  of  tiie  controyersy,  exists  at  common-law,  independent 
of  any  statute  either  of  the  State  or  the  United  States.  The  pro« 
tection  he  seeks  is  of  property,  and  a  right  of  property  which  is  well 
^established  and  recognized  whereyer  the  common-htw  preyails,  and 
not  of  a  franchise  or  priyilege  conferred  by  statute.  The  State  courts 
haye  jurisdiction,  as  in  other  actions  affecting  common-law  rights 
or  proi)erty  interests.  It  may  be  doubtful  whether  the  act  of  con- 
gress of  1831  (ch.  116,  §  9,  4th  Stat  at  Large,  436),  giyes  an  action 
in  respect  to  manuscripts,  other  than  such  as  may  be  the  subject  of 
a  copyright  under  the  laws  of  the  United  States.  In  Keene  y. 
Wheathy,  9  Am.  Law  Beg.  45,  the  circuit  court  of  the  United  States 
had  jurisdiction  by  reason  of  the  citizenship  of  the  parties,  and  the 
case  was  decided  by  the  rules  of  the  common  law  and  upon  the 
authority  of  adjudged  cases  in  this  country  and  in  England.  But 
if  jurisdiction  is,  by  the  statute,  conferred  upon  the  Federal  courts 
in  a  case  like  this,  the  act  does  not  purport  to  and  does  not  make 
the  jurisdiction  exclusive,  or  depriye  State  courts  of  jurisdiction  in 
4&ctions,  legal  or  equitable,  touching  the  common-law  rights  of 
authors.  At  most,  the  statute  giyes  parties  within  its  provisions, 
4md  not  claiming  the  benefits  of  a  copyright  under  the  laws  of  the 
United  States,  a  cumulative  remedy  and  a  choice  of  tribunals.  The 
jurisdiction  of  the  State  courts  in  cases  in  which  it  had  before 
t)een  exercised,  was  not  taken  away  or  in  any  respect  impaired. 

The  common-law  rights  of  authors,  as  now  recognized,  existed 
hefore  the  passage  of  copyright  laws,  and  have  not  been  taken  away 
Vol.  VII.  —  61 
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or  impaired  by  those  laws.  By  section  9  of  the  act  of  congress  of 
1831,  no  new  right  is  seonred  or  conferred,  but  simply  a  remedy  for 
the  violation  of  an  existing  right  in  another  fomm.  Pierreponi 
V.  Foiole,  2  Wood.  &  Min.  43 ;  Woolsejf  t.  Judd,  4  Dner,  879.  The 
objection  to  the  jurisdiction  of  the  courts  of  the  State  is  not  well 
taken. 

The  rights  of  authors,  in  respect  to  their  unpublished  works,  have 
been  so  frequently  and  elaborately  considered  and  carefully  adjudi- 
cated by  the  courts  of  this  country  and  of  England,  and  are  now  so> 
well  understood  and  established  that  there  is  but  little  to  do  in  pass- 
ing upon  the  merits  presented  by  the  record  before  us,  save  to  apply 
the  rules  clearly  deducible  from  adjudged  cases  of  conceded  authority. 
The  author  of  a  literary  work  or  composition  has,  by  law,  a  right  to 
the  first  publication  of  it  He  has  a  right  to  determine  whether  it 
shall  be  published  at  all,  and  if  published,  when,  where,  by  whom^ 
and  in  what  form.  This  exclusive  right  is  confined  to  the  first  pub- 
lication. When  once  published,  it  is  dedicated  to  the  public,  and 
the  author  has  not,  at  common  law,  any  exclusive  right  to  multiply 
copies  of  it  or  to  control  the  subsequent  issues  of  copies  by  others 
The  right  of  an  author  or  proprietor  of  a  literary  work  to  multiply 
copies  of  it  to  the  exclusion  of  others  is  the  creature  of  statute. 
This  is  the  right  secured  by  the  ''copyright^  laws  of  the  different 
governments.  It  is  said  by  Yates,  J.,  in  Millar  v.  Taylor,  i  Burr. 
2303,  2379,  '^  that  it  is  certain  that  every  man  has  a  right  to  keep 
his  own  sentiments  if  he  pleases;  he  certainly  has  a  right  to  judge 
whether  he  will  make  them  public,  or  commit  them  only  to  the 
sight  of  his  friends.  In  that  state  the  manuscript  is,  in  every  sense^ 
his  peculiar  property,  and  no  man  can  take  it  from  him,  or  make 
any  use  of  it  which  he  has  not  authorized,  without  being  guilty  of 
a  violation  of  his  property ;  and  as  every  author  or  proprietor  of  a 
manuscript  has  a  right  to  determine  whether  he  will  publish  it  or 
not,  he  has  a  right  to  the  first  publication,  and  whoever  deprivea 
him  of  that  priority  is  guilty  of  a  manifest  wrong,  and  the  oooita 
have  a  right  to  stop  it" 

This  principle,  thus  early  enunciated,  has  controlled  in  every  oast 
in  which  the  property  right  of  authors,  or  their  manuscripts  before 
publication,  has  been  determined.  This  common-law  right  '^  of  first 
publication"  is  sometimes  spoken  of  as  ^  copyright  before  publica* 
tion,"  while  the  right  to  multiply  copies  secured  by  statute  is  called 
in  contradistinction  ''  copyright  after  publication." 
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Mr*  FhillipBy  in  his  treatise  on  the  law  of  oopyrighty  at  page  2, 
qpeaking  of  the  two  rights,  says :  **  Gopjrighi  oefore  pnblioatiou  is 
the  more  ancient  of  the  two.  It  is  the  exdusive  privilege  of  first 
publishing  any  original  material  product  of  intellectual  labor.  Its 
basis  is  property;  a  yiolation  of  it  is  an  eyasion  of  property  and  it 
depends  entirely  on  the  common  law." 

The  right  is  well  defined  and  succinctly  stated  by  the  author  of  a 
recent  work  as  follows :  **  Every  new  and  innocent  product  of  men- 
tal labor  which  has  been  embodied  in  writing,  or  some  other  material 
form,  being  the  ezdnsiYe  property  of  its  author,  the  law  securing  it 
to  him  as  such,  and  restraining  every  other  person  from  infringing 
his  right.  Whether  the  ideas  thus  unpublished  take  the  shape  of 
written  manuscripts  of  literary,  dramatic  or  musical  compositions, 
or  whether  they  are  the  designs  for  works  of  ornament  or  utility 
planned  by  the  mind  of  an  artist,  they  are  equally  inviolable  while 
they  remain  unpublished,  and  the  author  possesses  an  absolute  right 
to  publish  them  or  not  as  he  thinks  fit  (and  if  he  does  not  desire  to 
publish  them),  to  hinder  their  publication,  either  in  whole  or  in 
part,  by  any  one  else."    Shortt  od  the  Law  of  Literature,  48. 

It  would  be  a  waste  of  time  to  refer  in  detail  to  the  very  many 
cases  in  which  this  original  proprietary  right  of  authors  has  come 
under  review  by  the  courts.  They  uniformly  decide  or  assume  the 
right  to  be  as  llius  epitomized  by  Mr.  Shortt,  and  the  adjudications 
of  the  courts  of  the  United  States  and  of  England  are  in  entire  har- 
mony upon  this  branch  of  the  law.  2  Story's  Eq.  Jur.,§  943; 
Hayt  V.  Mackenzie,  3  Barb.  Gh.  320 ;  Wheaion  v.  PeterSy  8  Pet  591 ; 
Little  V.  Hall,  18  How.  165 ;  Prince  AOert  v.  Strange,  1  McN.  & 
G.25. 

An  author  or  proprietor  of  an  unpublished  literary  work  has 
then  a  property  in  such  work,  recognized  and  protected  both  here 
and  in  England,  and  the  use  and  enjoyment  of  it  is  secured  to  him 
as  of  right.  This  property  in  a  manuscript  is  not  distinguishable 
from  any  other  personal  property.  It  is  governed  by  the  same  rules 
of  transfer  and  succession,  and  is  protected  by  the  same  process 
and  has  the  benefit  of  all  the  remedies  accorded  to  other  property,  so 
far  as  applicable  It  is,  personal,  as  other  movable  property,  personal 
in  legal  contemplation,  following  the  person  of  the  owner,  and  is 
governed  by  the  law  of  his  domicile.  That  which  is  regarded  and 
protected  as  property  by  the  law  of  the  owner's  domicile,  as  well  as 
by  the  laws  of  this  State,  must  be  equally  within  the  protection  of 
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the  law,  whether  the  owner  be  a  citizen  or  alien.  Story's  Confl.  Law, 
§§  376, 379^  380.  If  the  character  of  property  was  impressed  npon 
the  frnits  of  mental  labor  solely  by  statute,  it  might  be  otherwise, 
as  the  statutes  could  have  no  extra  territorial  force.  But  where,  ae 
in  this  case,  it  is  property  by  the  law,  common  both  to  this  country 
and  the  domicile  of  the  author,  the  right  is  equally  within  the  pro- 
tection of  the  law  in  both  places. 

Real  property  is  goyerned  by  the  lex  loci  reisita,  and  an  alien  can 
only  acquire  and  have  title  as  permitted  by  the  local  law.  But  not 
sc  as  to  personalty.  In  Calvin's  case,  7  Go.  B.  17a,  it  was  held  that 
^  An  alien  friend  may,  by  the  common  law,  have,  acquire  and  get: 
within  the  realm  by  gift,  trade  or  other  lawful  means,  any  treasure 
or  goods  personal  whatsoever,  as  well  as  any  Englishman,  and  may 
maintain  action  for  the  same.''  This  has  always  been  accepted  as 
the  common  law  of  the  United  States.  An  alien  friend  may  resort 
to  the  tribunals  of  this  State  for  the  prosecution  of  any  right 
recognized  by  our  laws  or  the  redress  of  any  wrong  cognizable  by 
our  courts. 

The  right  to  literary  property  is  as  sacred  as  that  to  any  other 
species  of  property.  The  courts  of  the  State  are  open  to  an  alien 
friend  pursuing  his  property  and  seeking  to  recover  it  from  a  wrong- 
doer ;  and  there  is  nothing  in  any  positive  law,  or  in  the  policy  of 
the  government,  which  would  close  the  door  against  the  same  alien 
friend  seeking  protection  for  the  fruits  of  his  mental  labor,  by 
restraining  its  publication  against  his  wishes.  The  protection 
afforded  by  the  common  law  to  literary  labor  is  very  slight  at  the 
best,  but,  such  as  it  is,  it  is  accorded  to  alien  friend  and  citizen  alike, 
and  both  are  regarded  with  equal  favor. 

In  declaring  the  rules  of  law,  and  applying  legal  remedies  for  the 
redress  or  prevention  of  wrong,  there  is  no  distinction  between  the 
right  of  the  banker  to  his  bills  and  bonds  embezzled  and  found  here 
in  the  possession  of  a  wrong-doer,  and  the  right  of  an  author  to  his 
manuscript  clandestinely  or  surreptitiously  taken  and  brought  here 
for  publication,  to  his  prejudice  and  the  destruction  of  all  its  value 
as  property.  Both  resort  to  the  courts  for  the  protection  of  acknowl- 
edged rights  of  property  and  are  entitled  to  the  remedies  given  by 
law. 

Until  published,  the  work  is  the  private  property  of  the  author, 
wherever  the  common-law  rights  of  authors  are  regarded.  When 
once  published,  with  the  assent  of  the  author,  it  becomes  the  prop- 
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erty  of  the  world,  subject  only  to  such  rights  as  the  author  may 
have  secured  under  copyright  laws,  and  they  can  have  no  force  or 
give  any  rights  beyond  the  territorial  limits  of  the  government  by 
which  they  are  enacted.  The  rights  of  assignees  domiciled  here,  of 
alien  authors  resident  abroad,  have  been  sustained  by  the  courts  of 
this  country,  and  no  distinction  has  been  made  between  transfers 
of  literary  property  and  property  of  any  other  description.  Keene 
Y.  IVheattey,  supra;  Crane  y.  Aitken,  ^  Am.  Law  Beg.  450.  The 
case  of  Jefferys  t.  Boosey,  4  H.  L.  Gas.  978,  relied  upon  by  the  counsel 
for  the  detendant,  arose  under  the  statute  of  Anne,  and  the  question 
decided  was,  as  to  the  rights  of  a  British  subject,  who  had  procured 
an  assignment  of  the  work  of  an  alien  author,  for  which  a  copy- 
right had  been  granted  to  the  author  under  the  laws  of  his  govern- 
ment to  a  copyright  under  the  English  statute,  and  the  decision 
was  adverse  to  the  claim  of  the  assignee,  but  against  the  opinion  of 
m  of  the  ten  judges  of  the  law  courts,  to  whom  the  question  was 
submitted  by  the  house  of  lord&  The  statute  of  Anne  has  since 
been  repealed,  and  the  case  is  not  important  now,  except  for  the 
general  principles  to  be  gathered  from  the  opinions  of  the  judges. 
The  authority  of  the  decision  was  questioned  in  Soutbridge  v.  Low, 
Law  Bep. ;  3  H.  L.  Gas.  100. 

The  alienage  of  the  author  is  no  obstacle  to  him  or  his  assignee 
in  proceeding  in  our  courts  for  a  violation  or  to  prevent  a  violation 
of  his  rights  of  property  in  his  unpublished  works. 

The  assignability  of  a  copyright  before  publication  is  not  ques- 
tioned. The  right  of  sale  and  transfer  is  one  of  the  inseparable 
incidents  of  property,  and  the  property  in  a  manuscript  may  be 
transferred,  and,  upon  the  death  of  the  owner,  goes  to  the  personal 
representatives  or  next  of  kin  of  the  owner  as  other  personal  prop- 
erty. A  literary  man  realizes  the  product  of  his  labor  either  by  the 
•ale  of  his  manuscript  or  the  publication  and  sale  of  his  works. 

The  copyright  acts  recognize  the  assignability  of  literary  works 
before  publication,  and  the  rights  of  assignees  are  protected  the 
same  as  those  of  the  author.  Per  McLban,  J.,  Wheaton  v.  PeterSf 
supra.  The  assignment  under  which  the  plaintiff  claims  is  of  thtf 
exclusive  right  and  privilege  of  printing  and  publishing,  enacting, 
performing,  representing  and  producing  on  the  stage,  licensing  or 
permitting  to  be  printed,  published,  enacted,  performed,  represented 
and  produced  on  the  stage,  within  and  throughout  the  United  States, 
the  aaid  drama,  called  **  Play,''  etc.    It  is  not  a  transfer  of  the  manu* 
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aoript  aad  of  all  the  rights  of  the  author  therein.  It  is  the  transftr 
of  tiie  author's  rights  with  all  the  benefits  whioh  would  result  from 
the  absolute  ownership  within  the  United  States.  The  right  is 
local  in  one  sense,  as  only  embracing  a  part  of  the  globe,  but  gen* 
eral  and  nnirersal  as  fiir  as  this  country  and  goyemment  are  oon* 
cerned. 

It  is  said,  in  Jeffwrys  v.  Boosey,  supra,  that  copyright  was  indi* 
Tisible,  and  that  the  owner  could  not  assign  a  part  of  the  right,  as 
to  print  in  a  particular  place  or  country,  or  do  any  thing  less  than 
assign  the  whole  right  given  by  the  English  law.  But  whether  the 
instrument  is  called  a  transfer  or  a  license  is  not  material.  The 
plaintiff  has,  for  a  valuable  consideration,  acquired  the  right  to  the 
first  publication  of  this  drama,  as  well  as  the  right  to  represent  the 
same  upon  the  stage  in  theXJnited  States,  and  it  is  a  right  of  peou« 
niary  value.  It  is  true  it  may  be  lost  by  publication  here  or  else- 
where. Jefferys  v.  Boosey,  supra.  But  the  plaintiff,  under  hia 
transfer,  might  restrain  the  author,  as  well  as  every  other  person, 
from  publishing  the  work  within  the  United  States  to  his  prejudioe. 
As  against  the  author  and  all  the  world,  the  plaintiff  has  acquired, 
by  the  payment  of  a  valuable  consideration,  an  equitable  right  to 
the  first  printing  and  publishing  the  drama  here  and  the  right  ia 
within  the  cognizance  of  a  court  of  equity. 

The  only  question  remaining  is,  whether  this  common-law  right, 
**  copyright  before  publication,'^  has  been  lost  or  surrendered.  There 
is  no  complaint  that  the  defendant  is  representing  or  intends  to 
represent  or  produce  the  drama  upon  the  stage.  The  alleged  viola- 
tion of  the  plaintifTs  right  consists  in  printing  and  publishing  the 
work.  After  the  transfer  to  the  plaintiff,,  this  play  was  brought  out 
and  represented  on  the  stage,  in  one  or  more  of  the  London  theaters, 
and  has  also  been  performed  in  the  city  of  New  York,  by  the  agency 
or  permission  of  the  plaintiff  The  fact  is  found  that  the  defendant 
received  the  words  of  this  comedy  and  a  description  of  the  arrange- 
ment, general  stage  directions,  division  of  acts  and  scenes,  as  printed 
by  him,  from  one  or  more  persons  who  had  seen  or  heard  the  same 
publicly  performed  in  England.  It  is  not  found  that  it  was  reported 
by  the  witnesses  of  the  performance  from  memory,  and  it  would  be 
entirely  consistent  with  the  findings  that  copies  of  the  play  as  i)er- 
formed  with  the  Bt&fi^e  directions,  etc.,  were  surreptitiously  obtained 
and  put  in  the  possession  of  the  defendant  Whether  upon  the  facts, 
as  found,  the  defendant  might  lawfully  produce  or  represent  the 
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play  upon  the  stage,  is  not  before  us.  The  relief  demanded  by  the 
complaint  is,  that  the  defendant  be  restrained  firom  printing,  pub- 
lishing, selling  or  oflTering  for  sale,  the  drama  called  ''  Play,"  or 
<»msing  the  same  to  be  printed,  published,  eta,  and  for  an 
aooonnting. 

llie  right  publicly  to  represent  a  dramatic  composition  for  profit, 
and  the  right  to  print  and  publish  the  same  composition  to  the 
exclusion  of  others,  are  entirely  distinct,  and  the  one  may  exist  with- 
out the  other.  The  copyright  acts  which  secured  to  authors  the 
•exolusiye  right,  for  a  limited  time,  to  print  and  publish  their  works, 
•did  not  secure  to  them  the  exclusive  right  of  the  public  representa- 
tion of  their  dramatic  compositions.  Until  the  passage  in  England 
of  the  statutes  3  and  4  Wil  liam  IV,  chap.  15,  an  author  could  not 
preyent  any  one  from  publicly  performing  on  the  stage  any  drama 
in  which  the  author  possessed  tiie  copyright  He  could  only  prevent 
the  publication  of  his  work  by  multiplication  of  copies  of  it.  It 
oould  be  produced  on  the  stage  from  published  copies ;  and  repeating 
a  piece  on  the  stage  from  memory  was  not  a  publication  in  violation 
of  the  author's  right  first  to  print  and  publish;  that  is,  the  right 
-imown  as  **  copyright  before  publication."  Coleman  v.  Waltham,  5 
Johna  245 ;  Murray  v.  Mistoriy  5  B.  &  Aid.  657 ;  BusseO  t.  Smithy 
12  Ad.  &  Ell.  217,  per  Lord  Dukoak,  0.  J.  The  act  of  3  and  4 
William  IV  secured  to  the  author  or  his  ietssignee,  of  any  dramatic 
piece,  the  sole  right  of  having  it  represented  within  tiiB  British 
dominions  for  a  limited  period ;  and,  in  1856,  by  act  of  congress  (11 
Stats,  at  Large,  138),  a  like  right  was  given  to  authors  and  proprie- 
tors of  dramatic  compositions,  for  which  a  copyright  should  there- 
after be  granted  under  the  laws  of  the  United  States. 

So  far  as  is  disclosed  by  the  case,  the  drama  remained  in  manu- 
script until  printed  by  the  defendant,  and  there  is  no  claim  that  it 
has  been  published  by  the  author  or  the  plaintiff,  or  with  their 
«^Bent,  except  by  its  public  performance  on  the  stage ;  and  if  it  has 
not,  by  that  act,  become  publici  juris,  it  still  remains  the  private 
property  of  the  author  or  his  assignee,  who  alone  have  the  exclusive 
riglit  to  it,  and  may  prevent  its  publication.  When  a  literary  work 
18  exhibited  for  a  particular  purpose,  or  to  a  limited  number  of  per- 
se ns,  it  will  not  be  construed  as  a  general  gift  or  authority  for  any 
purpose  o:  profit  or  publication  by  others.  An  author  retains  hii 
light  m  his  manuscript  until  he  relinquishes  it  by  contract,  oi  some 
unequivocal  act  indicating  an  intent  to  dedicate  it  to  the  public     An 
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unqualified  publication,  by  printing  and  offering  for  sale,  ia  such  a 
dedication.  The  rights  of  an  author  of  a  drama  in  his  composition 
are  two-fold.  He  is  entitled  to  the  profit  arising  from  its  perform* 
ance,  and  also  from  the  sale  of  the  manuscript  or  the  printing  and 
publishing  it  Lecfcures  and  plays  are  not,  by  their  public  delivery 
or  performance,  in  the  presence  of  all  who  choose  to  attend,  so  dedi* 
oated  to  the  public  that  they  can  be  printed  and  published  without 
the  author's  permission.  It  does  not  give  to  the  hearer  any  title  ta 
the  manuscript  or  a  copy  of  it,  or  a  right  to  the  use  of  a  copy.  The 
manuscript  and  the  right  of  the  author  therein  are  still  within  the 
protection  of  the  law,  the  same  as  if  they  had  never  been  communi- 
cated to  the  public  in  any  form.  The  permission  to  act  a  play  at  a 
public  theater  does  not  amount  to  an  abandonment  by  the  author  of 
his  title  to  it  or  to  a  dedication  of  it  to  the  public.  It  was  so 
decided  in  1770  in  Machlin  v.  Bichardsouy  Amb.  694,  and  the  rule 
as  then  adjudged  has  never  been  departed  from.  2  Story's  Eq. 
Jur.,  §  950;  Keene  v.  WTieailey,  supra;  BoucieauU  v.  Fox^  5 
Blatch.  98;  Oram  y.  AikeUy  4  Am.  Law  Bev.  450;  Keene  v. 
Kimbally  16  Gray,  545.  The  printing  and  selling  copies  of  the 
drama  by  the  defendant  was  a  violation  of  the  legal  and  equitable 
rights  of  the  plaintiff,  as  the  sole  proprietor  of  the  right  to  prmt  and 
publish  the  work  within  the  United  States ;  and  the  plaintiff  was 
entitled,  upon  the  case  made,  to  the  relief  demanded. 

The  order  granting  a  new  trial  should  be  affirmed,  and  judgment 
absolute  given  for  plaintiff  pursuant  to  stipulation. 

All  concur.    Foloeb,  J.,  absent. 

Judgment  accordingly. 

NoTB.— For  a  report  of  the  deoldon  In  this  caee  of  the  court  below,  see  8  Alb. 
L.  J.  84;  8  Sweeny,  630. 

An  author  has,  by  the  common  law,  until  publication,  a  property  in  hla  literary 
worica,  capable  of  being  held  and  transmitted,  and  in  the  exdustTe  enjoyment  of 
which  he  and  his  assigns  will  be  protected.  Bedford  ▼.  Hond^  7  Term  R.  916;  BnbertB 
▼.  Myen,  28  L.  R.  896;  Donaldson  y.  BeekeU  4  Burr.  2808;  SUmc  ▼.  Thonuu,  2  Am.  L.  Keg. 
828;  Boucieautt  y.  ITood,  16  id. 580;  Jonet  y.  Thome,  1  N.  T.  Leg.  Obs.  400. 

After  publication  the  common-law  right  does  not  continue,  but  the  author's  rlgfau 
depend  entirely  upon  the  statute.  DonaHd&on  y.  Beeket,  mtpra;  WhtaUm  y.  Peters,  8 
Pet.  601;  Dudley  y.  Mahew,  8  N.  Y.  0. 

The  question  what  constitutes  pubUoation  haa  not  been  satisfactorily  answered  — 
most  of  the  esses  turning  upon  the  construction  of  copsrrlght  laws.  Thus,  one  public 
performance  of  a  dramatic  piece  wss  held  to  be  a  publication  wtthin  the  iitatuu. 
BoueleauU  y.  Ddaifidd^  83  L.  J.  (N.  8.)  88.  Publishing  Implies  printing  and  exposing  for 
sale.  Keene  y.  WheaUey,  0  Am.  L.  Reg.  46.  Printing  alone,  or  accompank  a  by  gift,  of 
copies,  is  not  publishing.  Prince  AJhert  y .  Strange^  1  McN.  ft  G.  25 :  Sweet  v.  ArchbttfiU  10 
Ring.  188.  Distribution  of  copies  of  manuscri  pt  among  a  parish,  or  among  pup!  In  for  the 
purpose  of  Instruction,  or  to  a  choir.  Is  not  publication.    Paley'it  Ctiw,  2  Ves.  23:  ilmt- 
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9Xbb  V.  Cbtttendeii,  4  McLean,  aOO;  5  id.  82;  WMU  ▼.  Geroch,  1  Chltty,  24;  2  B.  A  Aid.  29a 
Dellyery  of  a  lecture  Is  not  a  publication.  AJbtratXh\i  ▼.  HvlcSMMoniy  1  Hall  &  Tw.  28b 
The  repreaentatlon  of  a  dramatic  work  upon  the  stase  Is  not  a  pubUoaUon.  Aoberts  t. 
Jlfeyers,  28  Law  Kep.  dQ6;  Kt€M  y.  KiirMSL,  16  Gray,  646;  Coleman  ▼.  ITotiien,  6  T.  R. 
U5 :  Murray  t.  UHteto^i,  6  B.  &  Aid.  657 ;  BoudeauU,  t.  ITood,  16  Am.  L.  Reg.  400.  Deposti 
In  a  public  office  is  not  a  publication.  Blifiit  t.  Patten*  9  Palna»  887.  Bee,  however* 
Baker  w.  2l»yior,  2  Blatchf.  86.  —  Rip. 


Atrault  y.  Thb  Paoipio  Bajts,  appeUanu 

(417  N.  T.  830. ) 

Where  a  hank,  having  reoeived  promiBsory  notes  for  eoUection  when  due, 
employed  a  notary  to  present  them  and  tc  give  notice  to  the  proper  parties, 
heid,  that  it  was  liable  'for  any  negligence  of  the  notary  In  omitting  to 
demand  payment  of  the  maker,  or  to  gire  noiioe  of  protest  to  the  indorsers. 

Where  a  depositor  of  notes  for  ooUeetion  told  the  cheers  of  the  hank  that  he 
wanted  them  protested  if  no^  paid, Md, that  in  the  term  ''protest"  the 
depositor  most  be  presomed  to  have  indnded  a  demand  of  payment  in  proper 
form,  and  at  the  proper  time,  and,  in  case  of  non-payment,  dne  and  reason- 
able notice  to  the  indorsers  by  the  hank  or  some  of  its  derks  or  servants  or 
other  suitable  person.    {See  note,  p,  488.) 

Acno^r  to  reooyer  damages  for  the  alleged  negUgenoe  of  defend- 
ant in  omitting  to  demand  payment  of  the  maker,  and  give  notice 
to  the  indorsers  of  two  promissory  notes  deposited  with  defendant 
for  oolleotion.  The  opinion  saffidently  states  the  oase.  Judgment 
for  plaintiff  was  affirmed  at  generiil  term*  (Reported  below,  1  Abb. 
N.  S.  88L) 

Defendant  appealed  to  this  oonrt 

A.  R.  DyeUy  for  appellant 

B.  JK  Tafty  for  respondent 

Allbh,  J.  The  plaintiff  alleges  in  his  complaint  that  the  notes 
of  Konz  were  dei>osited  in  the  defendant's  bank  for  collection^  and 
were  receirod  for  that  purpose,  and  that  the  defendant  nndertook, 
and  it  became  and  was  its  duty  to  demand  payment  or  cause  pay- 
ment to  be  demanded  of  the  notes  from  the  maker  when  tLey  became 
due;  and  in  case  of  non-payment,  to  give,  or  cause  to  be  giren.  due 

Vol,  Vn.— 62 
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notioe  of  the  non-payment  to  the  indorsers.  The  defendant,  in 
answering^  admits  the  deposit  of  the  notes  in  its  bank  for  ooUection, 
and  ayers  that  when  the  notes  became  dae,  the  defendant  and  its 
agents  and  notary  nsed  all  dne  diligence  to  find  ont  the  residence 
of  the  maker  and  to  present  the  notes  to  him  for  payment,  bnt  fiEdled 
to  do  so,  and  that  the  fiulure  was  not  caused  by  the  carelessness  or 
negligence  of  the  defendant  or  its  agents  or  notary.  No  issne  was 
made  upon  the  contract  or  daty  of  the  defendant,  but  solely  as  to 
the  performance  of  the  duty  resulting  from  the  receipt  of  the  notes 
for  collection.  The  doctrine  established  by  the  court  for  the  oor« 
reotion  of  errors,  in  Allen  y.  Merchanig'  Bank,  22  Wend.  215,  has 
been  repeatedly  re-affirmed  and  has  neyer  been  questioned  in  this 
State.  By  the  receipt  of  negotiable  paper  for  ooUection,  the  bank 
or  banker  reoeiying  it  undertakes  that  the  necessary  means  shall  be 
taken  to  charge  the  drawer,  indorser  and  other  parties  upon  default 
or  refusal  to  pay  or  accept. 

A  bank,  reoeiying  a  bill  or  promissory  note  for  collection,  whether 
payable  at  its  counter  or  elsewhere,  is  liable  for  any  neglect  of  duty 
occurring  in  its  collection,  by  which  any  of  the  parties  are  dis- 
charged, whether  of  the  officers  and  immediate  seryants,  or  other 
agents  of  the  bank,  or  its  correspondents,  or  agents  employed  by 
such  correspondents.  Walker  y.  Bank  of  the  State  of  N.T^i  K.  Y. 
582;  Commercial  Bank  of  Fenn.  y.  Union  Bank,  11  id.  203; 
Montgomery  Bank  y.  Albany  City  Bank,  7  id.  459.  If  the  bank 
employs. a  notary  to  present  a  promissory  note  for  payment  and  giye 
the  proper  notices  to  charge  the  parties,  the  notary  is  tbe  agent  of 
the  bank  and  not  of  the  depositor  or  owner  of  the  paper.  A  notary 
is  not  necessarily  employed,  as  the  serrice  can  be  performed  by  any 
clerk  or  other  seryant  of  the  bank.  This  general  liability  may  be 
yaried  by  express  contract  or  by  implication  arising  from  general 
usage.  But  it  was  not  alleged  in  the  answer  or  proyed  upon  the 
trial  that  these  notes  were  reoeiyed  under  a  contract,  other  than 
that  which  the  law  implies  from  a  naked  deposit  for  oolleotion.  It 
was  not  ayerred  in  the  answer  that  there  was  any  contract,  expresk 
or  implied,  limiting  the  liability  of  the  defendant^  and  there  was  no 
proof  of  any  custom  or  usage,  by  which  a  bank  reoeiying  paper  for 
collection,  merely  undertook  to  place  the  same  in  the  hands  of  a 
competent  notary,  and  was  not  responsible  for  the  acts  or  omissions 
of  such  notary.  It  was  proyed,  in  the  progress  of  the  trial,  that  it 
was  usual  for  banks  to  resort  to  a  notary,  but  there  was  nothing  to 
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•how  that  this  cuBtom  affected  or  varied  the  legal  relation  of  the 
t)ank  to  its  cnstomersy  or  its  liability  for  the  due  performanoe  of  all 
the  acts  neoessary  to  charge  the  parties  to  negotiable  paper  receiyed 
on  deposit  for  collection. 

The  president  of  one  of  the  city  banks  testified  that  the  onstom 
^  was  to  demand  payment  of  the  maker  of  promissory  notes  by  the 
clerks  or  officers  of  the  bank^  or  to  hand  them  to  a  notary  for  the 
porpose  of  demand  and  notice. 

There  was  eyidence  from  others  that  the  custom  was  uniform  to 
hand  them  to  a  notary.  But  the  practice  and  usage  of  the  banks, 
adopted  for  their  own  conyenience,  cannot  yary  the  contract  between 
them  and  their  dealers.  At  the  close  of  the  plaintiff's  eyidenocy  a 
motion  was  made  to  dismiss  the  complaint  upon  the  ground  that  die 
bank  undertook  simply  to  hand  the  notes  to  a  notary ;  that,  haying 
done  sOy  its  duiy  was  discharged,  and  the  remedy  of  the  plaintiff  was 
against  that  officer.  At  this  stage  of  the  action,  there  was  no  eyi- 
dence to  take  the  case  out  of  the  ordinary  rule.  The  deposit  of  the 
note  for  collection  being  admitted  by  the  answer,  the  plaintiff  had 
proved  his  title,  and  that  the  indorsers  were  not  charged ;  that  the 
fiulure  to  charge  them  was  a  negligent  omission  of  duty  by  the 
defendant  and  the  notary  employed  by  it.  The  case  was  then  deaily 
within  the  cases  cited.  ^ 

At  the  close  of  the  trial  the  motion  was  renewed  upon  the  same 
ground ;  and,  also,  for  the  additional  reason  that  the  custom  of  the 
banks  was  to  hand  a  note,  if  not  paid,  to  a  notary,  to  have  it  prop- 
erly protested,  and  that  such  was  the  direction  of  the  depositor  in 
this  case.  It  had  then  been  proved  that  the  plaintiff  had  said 
when  he  deposited  the  notes  that  he  wanted  them  protested  if  not 
paid,  but  by  protest  he  intended  simply  a  demand  of  payment  in 
proper  form,  and  at  proper  time ;  and,  in  case  of  non-payment,  due 
and  reasonable  notice  to  the  indorsers  by  the  bank,  or  any  of  its 
clerks  or  servants,  or  other  suitable  person.  This  is  the  usual  and 
popular  meaning  of  the  term  ^  protest,''  as  used  even  among  mer- 
chants, and  the  sole  meaning,  as  used  by  non-commercial  and 
unlearned  men ;  and  to  hold,  as  matter  of  law,  that  by  the  use  of 
that  word  he  had  made  a  special  contract  with  the  defendant,  vary* 
ing  its  liabilities  as  his  bailee  and  agent  for  the  collection  of  the 
notes,  and  had  simply  made  it  a  special  agent  to  employ  a  suitable 
notary  for  the  performance  of  the  duties  incident  to  the  collection^ 
would  be  unreasonable.     Coddington  v.  Davitf.  1  N.  Y.  1  ^6,    Therfc 
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waa  no  foimdation  for  the  claim  that  there  was  a  special  oontracty. 
resulting  by  legal  implication,  from  the  use  of  the  word  ^^protest,"^ 
for  the  services  of  the  defendant  in  this  case,  by  which  its  liability 
was  limited,  and  the  bailment  taken  out  of  the  ordinary  class  of 
bailments  of  this  character.  But  if  there  was  any  question  it  was 
for  the  jury  as  one  of  fact,  and  not  for  the  court  as  one  of  law. 

The  only  question  was  as  to  the  sense  in  which  the  word  ^'  pro- 
test" was  used,  and  what  the  parties  intended  by  it,  and  the  terms 
of  the  contract  as  made  by  theuL 

The  defendant's  counsel  presented  sixteen  requests  to  charge  upon 
distinct  points,  presenting  substantially  the  same  question  in  diners 
forms  and  with  nice  distinctions.  Whether  they  were  all  especially 
and  succinctly  noticed  by  the  judge  in  his  charge,  is  not  important. 
Doubtless,  all  that  were  material  were  responded  to,  but  this  can 
only  be  ascertained  by  a  careful  and  critical  study  of  the  charge  and 
the  requests  in  connection.  This  court  is  not  called  upon  to  per- 
form this  task.  It  was  for  the  counsel  to  do  this  upon  the  trial,  and  to 
take  his  exceptions)  specifically,  to  any  omission  or  refusal  to  charge 
as  requested.  An  omission  to  charge  any  specific  request  may  hare 
been  inadveartent,  and  had  the  attention  of  the  judge  been  called  to- 
the  omission,  it  would  hare  been  remedied.  The  exception  is  to 
**  the  reftisal  to  charge  each  of  the  requests  submitted,  except  so  br 
as  embraced  in  the  charge  deliyered;''  and  the  exception  to  the 
charge  is,  ^  to  eyeiy  part  of  the  charge  which  is  inconsistent  with 
such  requests."  This  court  has  uniformly  held  that  exceptions  in 
that  form  present  no  question  for  review.  The  office  of  an  excep* 
tion  is  to  point  out  some  specific  error  in  law ;  and  the  counsel 
should,  by  his  exception,  lay  his  finger  upon  the  precise  request 
reiflised,  or  error  in  the  charge,  not  only  that  the  court  may,  upon 
the  error  being  pointed  out,  correct  it,  but  also  that  the  court  of 
review  may  not  be  left  to  spell  out  and  dig  up  errors,  which,  after 
they  are  discoyered,  may  be  more  apparant  than  real,  and  may  haye* 
arisen  from  mere  inadyertence  or  a  misapprehension  upon  the  triaL 

The  rule,  requiring  exceptions  to  be  specific  and  to  present  the 
very  point  intended  to  be  raised,  is  reasonable  and  well  settled,  and 
to  it  there  is  no  exception.  Kluender  y.  Lynehf  4  Eeyes,  864 ;  Walsh 
y.  KOly,  40  N.  Y.  556 ;  Magee  y.  Badger,  84  id.  247 ;  Chamberlain  y. 
Prait,  88  id.  47;  Hunt  y.  Maiee,  7  id.  273. 

The  rule  applied  is  the  same  in  all  the  cases  cited,  and  is  deoisiye 
as  to  the  exception  in  this  case.     We  have,  however,  oareftilly 
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read  the  charge,  and  eyery  real  qaestion  in  the  case  appears  to  have 
been  well  and  fidrly  sabmitted  to  the  jnry.  No  mjnsidce  was  done 
the  defendant  The  supplemental  brief  of  the  counsel  for  the  appel- 
lant has  been  carefdlly  considered,  and  we  are  of  the  opinion  that 
the  exceptions  are  within  the  well-established  mle.  recognised  in  all 
the  cases,  unavailable. 
The  judgment  should  be  affirmed. 

Judgment  offiirfMd. 


Hon. —The  dootrfiMof  Ihli  OMe  Is  alao  tupporied  bf  Alkm  t.  OMptam,  SO  Wend. 

-Motto  the  bank  for  ooUMtlon,  It  was  bold  that  a  wttlod  uaago  of  tho  bank  not  to 
note  the  blU  «•  dishonored,  after  calling  on  the  drawee  for  aooeptanoe.  Is  a  good 
defense  against  the  charsa  of  negilgenoa.— Bar. 
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Oabxt,  plaintiff;  v.  Oitillow. 

(lOBllMi.18.) 

Mutual  firafud'^reoomprnmiL 
A  And  B  traded  luynes,  each  frmadnlentlj  lepreoentiiii^  his  hone  to  be  eeuid. 
A  sued  B  for  hie  (B'e)  fraud.    HM,  that  B  ooold  reoeup  damagee  to  A V 
fraad. 

ToBT  brought  by  Thomas  J.  Oarey  againat  Oharles  P.  OniUoir 
The  opinion  sufficiently  states  the  case.  The  rerdiot  was  for  plain-^ 
tifl^  and  defendant  alleged  exceptions. 


1  Oriitaold  dt  W.  A.  OiU^  for  defendant 

W.  8.  B.  Hopkins  {&  0.  Lamb  with  him),  for  plaintiff: 

Ghapm AN,  0.  J.  This  is  an  action  of  tort,  in  which  the  plaintill 
alleges  that  the  parties  exchanged  horses,  and  the  defendant  falsely 
represented  that  his  horse  was  sound,  knowing  that  he  was  unsound, 
whereby  the  plaintiff  was  damaged.  The  defendant  answers  tiiat 
the  plaintiff  fidsely  represented  his  horse  to  be  sound,  whereby  the 
defendant  was  damaged.  All  evidence  to  sustain  this  defense  waa 
excluded,  and  to  this  ruling  the  defendant  excepts,  and  contends  that 
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he  had  a  right  to  establish  his  defense,  and  recoup  the  damages  sus- 
tained by  him  against  any  damages  that  the  plaintiff  may  reooyer. 
The  plaintiff  replies  that  recoupment  cannot  be  made  in  an  action 
based  on  the  firand  of  the  defendant,  nor  can  he  recoup  the  damagea 
alleged  to  hare  been  sustained  by  him  through  the  firaud  of  the 
plaintiff 

In  actions  of  contract,  the  doctrine  of  recoupment  is  well  estab* 
lished  in  this  commonwealth.  It  was  not  recognized  in  the  case  of 
Everett  y.  Gray,  1  Mas&  101.  But,  in  Taft  y.  Montague,  14  id 
282,  that  decision  was  in  effect  oTerrulecL  The  plaintiff  had 
brought  an  action  to  recover  the  price  of  a  bridge  which  he  had 
built  for  the  defendants,  and  they  were  allowed  to  prove  in  defense 
that  it  was  so  badly  built  as  to  be  worthless.  The  authorities  were 
not  discussed,  but  Pabksb,  0.  J.,  said  it  would  be  a  reproach  to  the 
law  if  the  plaintiff  could  recover. 

In  Harrifhffton  v.  Stratian,  22  Pick.  510,  the  cases  in  which  the 
doctrine  had  been  established  in  New  York  were  discussed,  and  the 
modem  English  authorities  referred  to.  It  is  there  said  that  the 
doctrine  rests  on  the  principle  that  it  is  always  desirable  to  prevent 
a  cross  action  when  full  and  complete  justice  can  be  done  in  a  singlo 
suit;  and  it  is  on  this  ground  that  the  courts  have  of  late  been  dis- 
posed to  extend  to  the  greatest  length  compatible  with  the  legal 
rights  of  the  parties  the  principle  of  allowing  evidence  in  defense  or 
in  reduction  of  damages  to  be  introduced,  rather  than  to  compel  the 
party  to  resort  to  his  cross  action. 

When  an  action  is  brought  upon  a  promissory  note,  the  defend- 
ant may  go  back  of  the  contract  sued  upon,  and  prove  a  warranty 
or  a  fraud  in  the  sale  of  a  chattel  for  the  price  of  which  the  note  was 
given,  and  recoup  the  damages  occasioned  to  him  by  the  fraud  or  the 
breach  of  that  warranty.  Perley  v.  Bdlch,  23  Pick.  283 ;  Burnett 
V.  Smith,  4  Gray,  50. 

In  Derr  v.  Fisher,  1  Oush.  271,  275,  the  doctrine  is  stated  by 
Chief  Justice  Shaw,  He  says,  the  general  tendency  of  modem  judi« 
cial  decisions  is  to  avoid  circuity  and  multiplicity  of  actions,  by 
allowing  matters  growing  out  of  the  same  transaction  to  be  given 
in  evidence  by  way  of  defense,  instead  of  requiring  a  cross  action, 
when  it  can  be  done  without  a  violation  of  principle  or  great  incon- 
venience in  practice.  It  is  difficult  to  see  why' the  principle,  thns 
stated,  does  not  apply  to  the  present  case.  Here  are  mutual  and 
adverse  claims  for  damages  growing  out  of  one  transaction.    Each 
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party  sold  to  the  other  a  chattel  and  took  another  chattel  in  payment 
For  misrepresentations  of  the  character  alleged,  each  party  may 
generally  sue  in  contract  or  in  tort  If  the  plaintiff  had  declared  in 
contract,  allying  that  the  defendant  agreed  that  his  horse  was 
sound  as  far  as  he  knew,  knowing  him  to  be  unsound,  it  cannot  be 
doubted,  in  view  of  the  authorities  cited  abore,  that  the  defendant 
might  recoup  his  damages.  The  fact  that  the  plaintiff  sues  in 
tort  does  not  complicate  the  matter.  Tt  is  not  more  difficult,  or  less 
desirable,  in  such  an  action,  to  have  the  whole  litigation  suljusted  in 
a  single  suit  This  method  of  avoiding  a  cross  action  can  work  no 
injustice  nor  abridge  the  legal  rights  of  the  parties.  Nor  does  the 
plaintiff's  i>osition  entitle  him  to  any  special  favor  as  against  the 
defendant,  since  the  defense  which  he  endeavors  to  preclude  the 
defendant  from  making  is  founded  on  his  own  alleged  fraud.  It  is 
obviously  right,  that,  if  the  defendant  has  been  damaged  by  the 
plaintiff's  wrong,  the  damages  should  be  recouped. 

This  view  is  not  only  reasonable,  but  it  is  sustained  by  the 
authorities.  The  doctrine  of  recoupment  is  not  novel,  but  is  as 
ancient  as  the  common  law,  and  was  in  early  times  applied  to 
actions  founded  in  tort ;  as,  if  one  who  is  entitled  to  rent  disseise 
the  tenant,  in  an  assize  brought  by  the  disseisee  he  may  recoup  the 
rent  in  the  damages.  A  disseisor  may  also  recoup  all  in  damages 
that  he  has  expended  upon  repairing  buildings ;  also  rent  service 
incurred  during  the  disseisin.  Also  a  guardian  in  socage  in  his  own 
wrong  shall  have  reasonable  allowance.  CouUer^s  case,  5  Go.  30. 
An  executor  in  his  own  wrong  shall  not  recoup  his  own  debt  Id* 
But,  in  an  action  of  trover  by  the  administrator  against  him,  he  may 
recoup  payments  of  debts  made  by  him.  Whitehall  v.  Squire,  Garth. 
104;  Mountford  v,  CHbson,  4  East,  441 ;  see,  also  Icely  v.  OreWy  6 
Nev.  &  Man  467,  469,  note  a. 

The  case  of  Odom  v.  Harrison,  1  Jones  (N.  0.),  402,  is  cited, 
in  which  it  was  held  that  damages  could  not  be  set  off  in  a  case  like 
the  present.  But  the  authorities  are  not  cited,  nor  is  the  word 
^'recoupment"  used;  and  it  would  seem  from  the  case  that  the 
supreme  court  of  North  Oarolina  does  not  recognize  any  such  prin- 
ciple in  any  case.  But  we  think  the  doctrine  is  founded  in  good 
sense  and  is  well  established  by  authority,  in  application  to  such  a 
case  as  this,  and  that  the  defendant  ought  not  to  have  been  turned 
over  to  his  cross  action. 

Exceptions  sustained. 
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KnuouiKD,  plaintifl;  y.  Nabbaxoul 

(]06lfa«.fL) 
Wm-^legaoi^  in  truH, 

A  wUl  eontehied  beqacoto  to  oerUin  legatees,  after  which  this  elaiuo  f dlowed : 
**  I  heieby  appciliift  N.  inistee,  to  take  and  keep  the  above  legadea,  the  iaoome 
of  which  ha  shall  appropriate  to  their  comfort  so  long  as  they  lire.  After 
their  decease,  what  remains  I  bequeath  to  the  atSoye  trustee.'*  BM,  that 
the  remainder  to  K.  was  conditional  on  his  accepting  the  trust 

Aonov  by  Hanrej  Eirkland  against  Oaroline  J.  Narramorey 
adminiBtfatriXy  and  another.    The  opinion  states  the  case. 

G.  JManOy  for  Narnamore's  administratrixy  dted  Barrus  r.  Eiri> 
land,  8  Gray,  512. 


G.  B.  HuVbardf  for  the  residuary  legatees,  besides  authorities 
named  in  the  opinion,  cited  Boper  on  Legacies,  777, 1673 ;  Dix  y. 
Reed,  1  Sim.  ft  Stu.  237;  Piggott  v.  Qreenj  6  Sim.  72;  BiUingsUa 
T.  Moart,  14  Ga.  370 ;  Gen.  Stats.,  oh.  100,  §§  1, 4 ;  Hall  t.  Gushing, 
9  Pick.  895,  408 ;  Newcamb  t.  WiUiamSy  9  Mete.  525, 533-535 ;  Dixon 
T.  Homer,  2  id.  420,  422 ;  Brydges  v.  Wotton,  1  Ves.  &  B.  184 ; 
Morris  y.  Keni,  2  Edw.  Gh.  175 ;  Hill  on  Trustees  (4th  Am.  ed.), 
535 ;  Lewin  on  Trusts  (5th  ed.),  162 ;  In  rs  Hawkins^  trusts,  38 
Beav.  570;  Hanbury  y.  Spooner,  5  id.  630;  Griffiths  v.  Pruen, 
11  Sim.  202 ;  King  v.  WoodhuU,  3  Edw.  Oh.  79 ;  Brown  v.  Higgs,  4 
Ves.  708 ;  Thayer  v.  Wellington,  9  Alien,  283,  295. 

Ghaphak,  G.  J.  The  will  of  Abigail  W.  Garpenter  contains 
bequests  to  her  brothers  and  sisters.  Then  follows  this  clause: 
^  I  hereby  appoint  Franklin  Narramore,  of  Goshen,  as  trustee,  to 
take  and  keep  the  above  legacies,  the  income  of  which  he  shall 
appropriate  to  their  comfort  so  long  as  they  live.  After  their 
decease,  what  remains  I  bequeath  to  the  above  trustee."  This  was 
followed  by  other  bequests;  the  Massachusetts  Home  Missionaiy 
Society  was  made  residuary  legatee;  and  Simon  Burnett  was 
appointed  executor.  The  teatator  died;  the  executor  proved  the 
will  and  settled  the  estate ;  all  the  legatees  survived  the  testator ; 
but  before  the  estate  was  settled  Narramore  died,  not  harlng  given 
bond  as  trustee,  nor  assumed  the  duties  of  the  office,  and  no  letters 
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of  tarost  had  been  issued  or  applied  for  under  fhe  wilL  The  plain- 
tiff  was  appointed  trustee  after  this,  and  has  acted  as  suoh  during 
the  lives  of  the  brothers  and  sisters ;  they  have  all  died ;  the  admin- 
istratrix of  Narramore  now  claims  the  legacy  to  him ;  the  residuary 
legatees  deny  her  rights  and  claim  it  as  part  of  the  residue ;  and  the 
trustee  files  this  bill  in  equity  for  instructions  as  to  the  disposition 
of  it 

The  authorities  cited  folly  sustain  the  position  taken  by  the 
residuary  legatees,  th|kt,  when  bequests  are  made  to  individuals,  in 
the  character  of  trustees  or  executors,  and  not  as  marks  of  personal 
regard  only,  the  legacies  are  held  to  be  given  on  an  implied  con- 
dition, namely,  that  the  persons  named  clothe  themselves  with  the 
character  in  respect  of  which  the  benefits  were  intended  for  them. 

It  is  also  an  established  rule  that  bequests  to  individuals  who  are 
executors  are  considered  prima  facie  to  be  given  to  them  in  that 
character ;  a  presumption  to  be  repelled  by  the  nature  of  the  legaciea 
or  other  circumstances  arising  in  the  will.  Boper  on  Legacies,  780* 
Slaney  v.  Watney,  Law  Bep.,  2  £q.  418.  It  is  so,  even  if  the  persona 
are  described  in  the  legacy  as  '^  my  good  friends.''  Head  v.  Devaynes, 
3  Bro.  Ch.  95;  or  if  the  legacy  is  given  in  the  will  among  other 
legacies.  Calvert  v.  StebboUf  4  Beav.  222 ;  or  if  it  ia  given  in  a  codicil, 
naming  the  person  as  an  individual  and  not  naming  his  oflSoe* 
Stackpoole  v.  HotoeU,  13  Yes.  417. 

Applying  this  presumption  to  this  case,  it  is  clear  thsrt  the  legacy 
was  given  to  Narramore  in  his  character  of  trustee^  and  on  the 
implied  condition  that  he  would  accept  the  trust  It  is  apparent 
from  the  terms  of  the  legacy,  that  it  was  given  to  him  as  a  trustee } 
and  there  is  nothing  in  the  nature  of  the  legacy  or  the  circumstancea 
of  the  case  to  rebut  this  presumption.  Narramore  must  have  done 
something  under  his  appointment,  in  order  to  comply  with  the 
condition  and  entitle  himself  to  the  legacy.  I^wis  v.  MaWiews, 
Law  Bep.,  8  £q.  277.  But  he  died  without  doing  any  thing,  not 
making  even  an  attempt  to  become  trustee.  Consequently  his 
administratrix  is  not  entitled  to  the  legacy.  The  authoritios  cited 
in  behalf  of  the  residuary  legatees  establish  their  right  to  it  as  part 
of  the  residue. 

In  Barrue  v.  Kirkland,  8  Oray,  512,  the  questions  here  discussed 
did  not  arise.  The  only  point  determined  was,  that  the  first  kgateea 
were  entitled  to  the  income  only. 

Decree  far  the  reMuary  Ugaieee. 
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MooBBy  plaintiff  y.  Quirk. 


The  OBil08iQ0,  without  frmndulent  intent,  to  stamp  a  chattel  mortgage  ta 
required  hj  the  United  Slatea  internal  reTenoe  aei,  doee  not  afbot  ita 
▼alidity. 

The  danae,  in  the  United  States  internal  revenue  act*  proriding  that  Inatm* 
mentB  not  stamped  as  therein  required,  shall  not  be  recorded,  does  not  tJBMi 
the  recording  of  such  instmments  under  State  laws.    (8e$  nde,  p,  000.) 

OoiiTRAOT  by  Lincoln  B.  Moore  against  Patrick  Qoirk.  The 
only  qnestiona  of  general  importance^  considered  in  thia  case,  are  ai 
to  Uie  validity  of  an  unstamped  chattel  mortgage,  and  as  to  the 
validity  of  the  recording  of  such  a  mortgage.  The  judge  declined 
to  rule  against  their  validity.    Plaintiff  excepted. 

D.  W.  Bond  (H.  H.  Bond  with  him),  for  plaintiff 

W.  8.  Bassett,  for  defendant 

6iu.Ty  J.  None  of  the  exceptions  taken  by  the  plaintiff  to  the 
rulings  of  the  superior  court,  at  the  trial  of  this  case,  can  be  sus- 
tained. 

1.  The  want  of  the  stamp  required  by  the  internal  revenue  act  of 
the  United  States  did  not  affect  the  validity  of  the  mortgage,  in  the 
absence  of  evidence  tending  to  show  that  the  stamp  had  been 
omitted  with  intent  to  defiraud  the  revenue.  U.  S.  Stats.  1866,  ch. 
184,  §  9;  14  IT.  S.  Stats,  at  Large,  142-144;  Oreen  v.  Holway,  101 
Mass.  248 ;  Campbell  r.  Wikoxy  10  Wall  421.  The  plaintiff  does  not 
appear  to  have  asked  that  any  question  of  such  fraudulent  intent 
should  be  submitted  to  the  jury. 

2.  The  mortgage  was  recorded  as  required  by  the  statutes  of  the 
commonwealth.  Oen.  Stats.,  ch.  161,  §§  1, 8.  The  danse  of  the 
internal  revenue  act,  which  proyides  that  instruments  not  stamped 
as  therein  required  shall  not  be  recorded,  cannot  be  construed  ai 
prohibiting  the  performance  by  the  officers  of  the  commonwealth 
3f  the  duties  imposed  upon  them  by  its  statutes,  but  must  be  limited 
in  interpretation  and  effect  to  records  required  or  authorized  by 
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acts  of  congress,  for  the  same  reasons  upon  which  the  prohibition 
in  the  same  clause  against  giting  unstamped  instruments  in  eri- 
dence  in  any  court  has  been  decided  to  be  applicable  to  the  Federal 
courts  only,  and  not  to  extend  to  the  State  courts.  Oarp$nter  r. 
SnOUng,  97  Mass.  453;  Oreen  r.  Holway,  101  id.  248;  Pm^pU  r. 
0ofoi,48N.Y.4O;  Ohmm^  y.  Cbnrad,  1^  Mkik.  170. 

BxegMofta  averrulmi. 

Non.— tM  Jiterv  ▼.  Jfosrwi  aiil0»  p.  4H^  Md  Bolt.— avs. 


SnuBT  AKD  WIFE,  plaiutiflb^  T.  IiirHABiTjarra  of  Holtoi 

(106]fMt.aL) 

SSghwoff  —  it^uriet  to  tirand&rfrom  iey  rfrftfuqftt. 

In  an  setion  against  a  town  to  reooter  for  injiiries  sustalaed  hj  a  tnveler  bj 
■lipping  on  an  icy  ridge  in  erosoing  the  sidewalk  of  a  street  from  the  carriage- 
way to  a  shop,  the  Judge  refused  to  duuge  that  the  town  was  not  liable  if 
a  sidewalk,  ten  or  twelve  feet  wide,  was  well  constructed  and  so  far  dear 
from  snow  and  ice  as  to  make  it  .safe  and  oonyenient  for  travelers  to 
pass  along  on  it,  although  there  maj  have  been  a  ridge  of  ice  extending  two 
feet  and  a  half  from  the  curbstone,  fh>m  four  to  six  inches  high  in  the  highent 
part  and  with  sloping  sides,  upon  which  plaintiff  slipped  in  eroaing  the  side- 
walk.   EM,  that  defendant  had  no  ground  for  exception . 

In  an  action  against  a  town  for  injuries  sustained  bj  a  traveler  bj  falling  on 
an  icy  ridge,  which  was  a  defect  in  a  sidewalk,  Md,  that  the  fact  that  a  light 
snow  was  falling  at  the  time  of  the  ixgury,  and  concealed  the  defect,  did  not 
relieve  the  town  of  liability. 

In  an  action  against  a  town  by  a  husband  and  wife  for  injuries  sustained  by 
the  wife  by  falling  on  an  icy  ridge,  which  was  a  defect  in  a  sidewalk,  hM, 
that  the  husbancL's  previous  knowledge  of  the  defect  and  of  his  wife's  inten- 
tion to  stop  at  a  shop  where  she  would  have  to  pass  over  the  icy  Hdge  and 
his  failure  to  caution  her  to  beware  of  it,  would  not  defeat  the  action.  {8m 
noU,  p.  603.) 

Tort  for  injuries  sustained  by  the  female  plaintiff  by  falling  on 
an  icy  ridge  while  crossing  the  sidewalk  of  a  street  from  the  carriage- 
way  to  a  shop.  There  was  a  light  snow  falling  at  the  time  wbiob 
covered  the  ground  and  sidewalk.  The  sidewalk  had  been  cleared 
with  the  exception  of  about  two  feet  and  a  half  on  the  outer  edge, 
which  was  covered  by  a  ridge  of  ice  and  snow  from  four  to  six 
inches  high,  over  which  plaintiff  fell.     Only  questions  of  law  arise 
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m  the  oaee,  which  are  presented  in  defendants'  reqaests  to  charge^ 
which  were  as  follows :  ^^  1.  If  the  sidewalk  was  properly  constmcted, 
and  there  was  no  such  accnmolation  of  ice  as  to  constitute  an 
obstraction  to  trayel,  the  mere  fact  that  it  was  slippery  from  ice 
or  liard  snow  upon  it  is  not  a  defect  which  will  render  the  town 
liable.  2.  The  existence  npon  a  sidewalk  ten  or  twelye  feet  wide^ 
properly  oonstmctedy  of  an  icy  elevation  or  ridge  extending  from 
the  edge  of  the  curbstone  two  and  one-half  feet»  from  four  to  six 
inches  high,  and  sloping  both  ways^  is  not  a  defect  for  which  the 
town  is  liable.  3.  If  the  sidewalk  was  well  constructed^  and  so  far 
clear  from  snow  and  ice  that  there  was  a  sufficient  width  free  firom 
ice  or  hard  snow  for  the  safe  and  conyenient  passage  of  trayelers 
along  upon  the  sidewalk,  then  the  town  is  not  liable,  although 
there  may  haye  been  a  ridge  or  mound  of  ice  or  hard  snow 
extending  two  feet  and  a  half  from  the  curbstone,  from  four  to  six 
inches  high  in  the  highest  part  and  with  sloping  sides,  upon  which 
the  female  plaintiff,  in  attempting  to  pass  from  the  street  across 
the  sidewalk,  slipped  down  and  receiyed  an  injury.  4  If  the  iiqury 
would  not  haye  happened  except  for  the  light  snow,  which  feU 
the  day  of  the  accident,  the  town  is  not  liable.  5.  If  the  husband, 
knowing  the  existence  of  an  icy  spot  at  this  point,  and  haying  had 
his  attention  drawn  to  it,  and  knowing  also  the  intention  of  his 
wife  to  stop  at  a  shop  where  she  would  naturally  or  necessarily 
haye  to  pass  oyer  this  icy  spot,  neglected  to  caution  her  to  beware 
of  it,  the  plaintifb  cannot  recoyer." 

The  judge,  among  other  instructions  not  excepted  to,  gaye  the 
first  instruction  requested;  but  declined  to  giye  the  others.  The 
jury  returned  a  yerdict  for  the  phuntiib  and  the  defendants  alleged 
exceptions. 

J?.  Morris,  for  defendants. 

0.  M.  Steams {W.  B.  C.  Feanons  A  M.  P.  KmwlUm  with  hirnX 
for  plaintiffs. 

OoLT,  J.  In  accordance  with  the  defendants'  request,  the  jury 
were  told  that  the  fact  that  the  sidewalk  was  slippery  from  ice  o** 
snow  upon  it,  if  there  was  no  such  accumulation  as  to  constitute  an 
obstruction  to  travel,  would  not  be  a  defect  for  which  the  town  was 
liable.    Other  instructions  were  given  which  were  not  excepted  to. 
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and  are  not  set  forth,  which  moat  have  stated  in  a  general  form  the 
true  mle  and  measure  of  this  statute  liability,  and  the  jurj  most 
hare  found  that  the  female  plaintiff,  while  crossing  with  due  care^ 
on  her  way  to  the  shop,  that  part  of  the  highway  appropriated  to  the 
sidewalk,  was  injured  by  a  defect  therein  which  was  something  more 
than  merely  slippery  snow  or  ice.  There  is  no  good  reason  giyen 
for  setting  aside  the  verdict 

The  duty  of  cities  and  towns  to  keep  their  streets  and  highways 
safe  and  convenient  extends  certainly  to  that  part  wrought  for 
travel,  both  of  the  street  and  sidewalk,  and  protects  alike  the  travel- 
ers who  pass  along  it,  and  those  who  have  occasion  to  pass  across  it 
in  order  to  reach  adjoining  premises ;  not  that  ail  parts  of  ail  high- 
ways  shall  be  kept  in  like  repair,  and  alike  smooth  and  iVee  fh>m 
obstruction,  but  that  all  parts  of  all  highways  shall  be  kept  in  such 
a  condition  as  shall  be  deemed  reasonably  safe  and  conyenient, 
having  reference  to  the  character  of  the  way  and  the  amount  of 
travel  over  ii  Snow  y.  Adams,  1  Gush.  443 ;  Raymond  v.  Lowdk 
6  id.  524,  530  ;  Kingsbury  v.  Dedham,  13  AUen,  186 ;  Butchins  y. 
Boston,  97  Mass.  272 ;  Billings  v.  Worcestor,  102  id.  329. 

The  court  rightly  reftised  the  other  instructions  asked  for.  It 
would  have  been  clearly  erroneous  to  have  defined,  as  matter  of  law, 
within  what  limits  of  extent  and  elevation  an  icy  ridge  accumulated 
upon  a  sidewalk  could  exist  and  not  be  a  defect.  Luther  v.  Worcestor, 
97  Mas&  268,  271.  And  the  fact  that  a  light  snow  was  fifidling  at 
the  time,  which  concealed  the  defect  and  made  it  more  dangerous, 
had  legitimate  bearing  only  upon  the  question  of  the  plaintiffs  care. 
The  icy  ridge  was  the  defect  complained  of,  not  the  falling  snow, 
and  although  the  injury  would  not  have  happened  but  for  snow,  yet 
the  town  is  not  thereby  relieved  of  its  responsibility.  Dayy.  MUfordy 
5  Allen,  98. 

The  husband's  previous  knowledge  of  the  defect  would  not  defeat 
the  wife's  action.  It  would  not  prevent  the  husband  himself  ftom 
recovering  if  the  jury  were  satisfied  he  exercised  due  care.  WhiUahsir 
V.  Wtst  Boylston,  97  Mass.  278 ;  Mahoney  y.  Metropolitan  Railroad 
Co.,  104  id.  78. 

Exertions  ovemML 

jfOSB.— 8m  OoDInt  ▼«  OaumibH  Bh^  ontoi  p.  SOSi  and  note,  p.  m.- 
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WooDWABD,  plaintifl;  y.  Powbbs. 

(]06lfa«.]0B.) 
Mmmt/n  ofdamage9  for  hreaeh  ofwurrmntif  in  mU  ofiiMk, 

In  an  action  on  a  wairantj  in  a  sale  of  stock  that  It  wonld  be  **  worth  $700 
market  yalae»  within  one  year  from  date/'  the  plaintiff  contended  that  the 
meaaore  of  damages  was  the  difference  between  $700  and  the  market  yalaa 
at  the  end  of  year;  defendant  contended  that  the  meaaure  of  damagea 
waa  the  difference  between  $700  and  the  highest  price  the  stock  reached  in 
market  daring  the  jear.  BMt  that  as  between  the  two  meaanrea,  defendant's 
was  correct. 

CoiirrBAOT  on  a  written  guaranty.  The  opinion  BofBoiently  gtatee 
the  case. 

O.MSteama  and  M.  P.  EmwUon,  for  plaintiiC 

W.  L.  Smith  and  B.  B.  Maynard,  for  defendant. 

Wbllb,  J.  The  only  question  in  this  case  relates  to  the  nieas« 
uie  of  damages  for  broach  of  a  warranty  or  guaranty  in  a  sale  of 
certain  shares  of  stock.  The  warranty  was^  that  the  stock  would 
be  "  worth  $700,  market  yalue,  within  one  year  from  date.''  The 
plaintiff  claims  the  whole  deficiency  upon  a  sale  of  the  stock  at  the 
end  of  the  year.  The  defendant  contends  that  the  difference 
between  $700  and  the  highest  price  which  the  stock  reached  in  the 
market,  at  any  time  during  the  year,  is  the  true  measure.  The 
agreed  facts  furnish  no  elements  for  estimating  the  damages,  unless 
one  or  the  other  of  these  two  measures  be  adopted. 

The  general  rule  of  damages  is  the  difference  between  the  value 
of  the  property,  as  described  by  the  warranty  or  representations 
made  upon  the  sale,  and  its  value  as  it  was  in  fact  or  proved  to  be 
at  the  time  to  which  the  warranty  or  representations  related.  The 
difficulty  of  applying  that  rule  to  the  present  case  is,  that  the 
warranty  here  is  not  of  any  essential  quality  or  value  in  the  article 
itself,  but  rather  of  the  state  of  the  market,  or  the  estimate  of  this 
particular  stock  in  the  market 

The  contract  is  not  that  the  stock  shall,  during  the  year,  reach 
the  specified  value  in  market,  and  continue  to  be  of  that  value  for 
any  length  of  time  thereafter.  It  is  not  an  agreement  to  indemnify 
the  purchaser  for  his  loss  upon  a  resale  at  the  end  of  the  year.    A 
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resale  theiii  or  at  any  other  time,  is  not  neoeasarily  to  be  implied 
from  the  terms  of  the  writing ;  nor  was  it  requisite  as  a  foundation 
of  this  action.  The  plaintiff's  loss  upon  a  resale  at  the  end  of  the 
year  is  not,  therefore,  the  measure  of  the  defendants  liability. 

It  is  true  that  the  contract  was  not  broken  until  the  end  of  the 
year.  But  the  contract  was  not  that  the  stock  should  be  worth 
1700  in  market  value  at  that  time.  And  if  it  were,  it  would  not 
follow  that  the  difference  would  be  the  measure  of  damages,  with- 
out something  in  the  contract  to  show  that  a  sale  at  that  time  wa& 
contemplated  by  the  parties.  Suppose,  for  instance,  that  the  stock 
had  remained  below  1500  in  market  price  through  the  year,  but 
rose  to  1700  within  a  week  afterward;  the  stock  not  having  been 
sold  in  the  mean  time.  The  purchaser  could  not  be  said  to  have 
suffered  damages  to  the  amount  of  1200  by  reason  of  the  non-f  ulfiU 
ment  of  the  warranty  in  respect  of  time  merely.  But  where  the 
contract  does  not  provide  for  nor  imply  a  resale,  the  purchaser 
cannot  fix  the  amount  of  damages  by  a  sale  without  the  concur* 
rence  of  the  other  party,  or,  at  least,  notice  to  him. 

It  is  urged  that  if  the  stock  had  reached  the  value  in  market  of 
1700,  the  plaintiff  might  have  sold  without  loss;  whereas  he  could 
not  sell  at  1500  without  the  risk  of  bearing  the  loss  himself,  if  the 
stock  should  subsequently  advance  in  price  during  the  year.  But 
non  constat  that  he  would  have  sold  sooner  than  he  did,  even  if 
the  stock  had  reached  the  price  of  1700  in  the  market  It  was  at 
his  own  option,  and  not  at  the  control  of  the  defendant,  whether  ta 
sell  or  not  at  $500.  It  is  no  more  unreasonable  that  he  should 
bear  the  risk  of  loss  from  a  subsequent  rise  in  the  market,  in  case 
he  should  elect  to  sell,  than  it  is  that  he  should  throw  upon  the 
defendant  the  risk  of  a  fall  in  the  price,  by  omitting  to  selL 

Applying  the  general  rule  of  damages  to  this  case,  as  nearly  ae 
practicable,  the  problem  would  be  stated  thus:  The  defendwfs 
warranty  is  that  the  stock  would  be  worth  1700,  market  value,, 
within  one  year;  the  stock  sold  was  in  fact  worth  only  $500  ia 
market  during  the  year;  what  difference  in  value  does  ^at  com- 
parison indicate? 

The  difficulty  of  estimating  in  damages  the  effect  of  the  breach 
of  a  warranty  or  representation  of  this  character  is  not  a  reason 
against  its  application,    iforse  v.  ffutchins,  102  Mass.  439. 

In  this  case,  both  parties  assume  that  the  damages  are  to  b^ 
measured  by  the  difference  between  $700  and  the  market  price  of 
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tbe  fttock  at  gome  period  during  the  year;  either  when  it  was  high- 
est,  or  at  the  end  of  the  year.  We  think,  therefore,  that  the  differ- 
ence between  the  highest  market  yalne  reached  by  the  stock  within 
the  year,  and  the  yalne  named  in  the  defendant's  guaranty,  may  be 
taken  as  the  proper  measnie  of  damages  which  the  phuntiff  is 
entitled  to  leoorer.  The  damages  awarded  in  the  superior  court 
must  be 

Reduced  acoordingly. 


HoBSDir,  plaintiff,  t.  Mutual  Live  LsreuBAKOX  Oa  oi  Nnw  Yobk. 

imWrn.  ML) 

Transfer  ofeameteFMenU  courU.    JFbreiffi^  oorporaHon, 

A  MssBMkasettB  stetate  lequiied  that  f onlgn  insiiTaiioe  eompanies,  d<Hng 
bnalaeBB  in  that  State,  should  appoint  a  reeident  agent,  upon  whom  all 
lawful  proceaeee  against  them  might  be  served  with  like  effect  as  'd  thej 
were  domeetie  companies.  HM,  that  a  foreign  oompanj,  bj  accepting 
service  of  procees,  as  provided  by  the  statute,  was  not  prednded  from  remov- 
ing a  dknse  fhmi  the  State  court  into  the  United  States  courts,  in  a  proper 
(5Mfk7to,p.  907.) 


AcnoK  on  a  policy  of  life  insuranoe.  The  case  presents  the 
question  whether  defendant,  a  New  York  corporation,  after  com- 
plying with  the  Massachusetts  statute  relative  to  service  of  process 
in  foreign  insurance  companies  is  tfatreby  precluded  from  removing 
a  cause  from  the  Massachusetts  courts  to  the  United  States  courts 
in  a  proper  case.  The  case  was  reported  for  the  revision  of  this 
court 

N.  A.  Letmard  {8.  Wells  with  him),  for  defendants.  Enarr  v* 
Home  Ins.  Oo^  26  Wis.  143;  Hatch  r.  Chicago,  Rock  Island  d 
Pacific  B.  R.  Go.,  6  Bktchfl  105 ;  Stevens  v.  Phmnix  Insurance  Oo.f 
41  N.  Y.  149 ;  Hobbs  v.  Manhattan  Ins.  Co.,  56  Me.  417 ;  Hyde  v. 
Sionsy  20  How.  170, 175;  Payne  v.  Hook,  7  WalL  430;  Nute  v. 
Hamilton  Ins.  Co.,  6  Gray,  174 ;  DennisUmn  r.  New  York  S  Nem 
Haven  R.  R  Co.,  1  Hilt  62. 

M.  P.  Knowlton  and  0.  D.  Robinson,  for  plaintiff.  Lafayette  Ins. 
Cb.  V.  French,  18  How.  407 ;  OUlespie  v.  Commercial  Ins.  Co.,  19 
•      Vol.  VIL— 64 
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Gray,  801 ;  Andrews  y.  JOeh.  CmU.  R.  B.  Oo^ 99  Maas.  584;  Athr- 
ney^Oeneral  r.  Bay  Slate  Mining  Co.y  id.  148. 

Ohapmak,  G.  J.  The  defendant  is  a  corporation  created  and 
doing  business  in  the  State  of  New  York ;  and  as  such  it  must  be 
regarded  as  a  citizen  of  that  State,  within  the  judiciary  act  of  the 
United  States.  Louisville,  Cincinnati  Jk  Oharlsston  Railroad  Oo,  t. 
Letson^  2  How.  497 ;  Marshall  v.  BaUiinore  A  Ohio  Railroad  Co., 
16  id.  314;  Covington  Drawbridge  Co.  v.  Shepherd,  20  id.  227; 
Cowles  V.  Mercer  County,  7  Wall.  121.  When  sued  in  a  State 
court,  it  may,  as  such  citizen  of  another  State,  remove  the  cause  to 
the  circuit  court  of  the  United  States,  if  there  is  nothing  in  the 
legislation  of  the  State  to  prerent  it.  ffobbs  v.  Manhattan  Insur- 
ance Co^  56  Me.  417. 

It  is  contended  by  the  plaintiff  in  this  case,  that  the  proyisions  of 
the  Gen.  Stats.,  ch.  58,  §§  68,  69,  were  intended  by  the  legislature  to 
compel  foreign. insurance  companies  to  submit  to  the  jurisdiction  of 
the  courts  of  this  State,  and  to  prohibit  them  fh>m  removing  a  cause 
trom  the  courts  of  the  State  to  those  of  the  United  States.  The 
question  thus  presented  is  one  of  interpretation  merely.  We  must 
take  it  for  granted,  that  all  that  was  intended  is  expressed ;. and  we 
cannot  derive  any  essential  aid  from  considerations  of  what  legisla- 
tive policy  would  be  likely  to  be  in  respect  to  the  matter.  By  sec- 
tion 68,  foreign  insurance  companies  are  required  to  appoint,  in 
writing,  a  citizen  i*esident  in  the  State,  a  general  agent,  upon  whom 
all  lawful  processes  against  the  company  may  be  served,  with  like 
effect  as  if  the  company  existed  in  this  State ;  and  the  writing  is  to 
stipulate  for  the  legal  force  and  validity  of  the  service.  Service  on 
this  agent  is  to  be  deemed  legal  service  upon  the  principal.  Section 
09  provides  that  the  agent  shall  give  bond  to  the  treasurer  of  the 
commonwealth,  with  condition  that  he  will  acoept  service  of  all 
lawful  process  against  the  company. 

But  all  this  relates  to  the  service  of  process,  and  contains  no 
restriction  upon  the  company  after  it  comes  into  court  The  clause, 
providing  that  the  service  **  shall  be  of  the  same  legal  force  and 
effect  as  if  served  on  said  company,"  does  not  imply  a  restriction 
upon  the  right  to  remove  the  cause,  as  the  plaintiff  contends  it 
does ;  for  the  right  of  removal  cannot  be  affected  by  the  mere  fact 
that  the  process  has  been  perfectly  served.  It  would  not  be  safe  to 
attribute  to  the  legislature  an  intent  not  expressed  either  directly 
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4>r  mdireoUy.  In  the  case  of  Hobhs  y.  Manhattan  Insurance  Co^ 
56  Me.  417,  the  supreme  ooart  of  Maine  gare  a  cdmilar  oonstraction 
to  a  simOar  statute  of  that  State. 

The  question  whether  a  State  legislature  would  haye  power  to 
impose  such  a  restriction  upon  a  foreign  corporation  does  not  arise. 

Petition  granted. 

Hon.— To  the  Mun«  •ffaot  li  Knorr  t.  The  Hams  Int.  Oo^  8  Am.  Bep.  96  (Wis.)  Biit 
'«0iitro Mtt  The  PtopU  ▼.  TheJrtidgWi  4  id.  BOA.  An  order  tnmeferrlng  a  oause  to  the 
inedanl  eourte  !•  appeaJaWe.  Akmfy  t.FOoi,  1  id.  IflS.  It  ie  too  late  to  remoye  a  oauee 
after  trial  and  Judgment,  efen  though  the  Judgment  has  been  reversed  on  appeal  and 
a  new  trial  ordered.  Id.;  Home  lAfe  In»,  Co.  y.  Duimu  5  id.  6IS.  The  affidavit  filed  In 
■eonf ormitj  to  the  act  of  oongreea  cannot  be  traverMd  in  the  State  oourt.  fiUwart  v. 
CuUSt  %  id.  655.  That  the  aet  of  Maroh  8, 1B07,  in  so  far  as  it  gives  a  non-resident  plain- 
tiff the  rlfl^t  of  removal,  was  held  unconstitutional  In  WhUan  v.  The  CMcaoo  A  N,  R. 
B.  Co.,  8  id.  lOL  But  the  supreme  court  of  the  ITnited  States  held  it  constitutional  In 
the  same  esse,  sub  nom.  BaUway  Oo,  v.  WhUton,  18  WalL  8TO.  Where  both  parties 
aie  noD-iealdents,  the  case  is  not  within  the  statute.  WfOa  v.  Home  Int.  Cow,  4  Am. 
SepwlSOi  See BUdsMT. Putnam Ftov Ins. Ob., cmte» p. SST.^Bbp. 


OoMXoainBALiH,  plaintiH;  r.  Masov* 

(106  Mass.  laSL) 
Lareeitif,    Taking  an  etfroy. 

^^ridag  a  hofM  treapaoalng  on  the  takers'  land,  with  intent  to  oonoaal  it 
either  nntU  the  owner  shall  oflbr  a  reward  and  then  to  retnzn  it  and  daim  the 
rewntd,  or  until  the  owner  may  be  induced  to  aell  it  for  lees  than  itSTaloe,  is 
lareeny.    (Bee  nete,  p,  610.) 

Iin>ioiMBHT  for  the  laroenyof  a  horse.  The  opinion  soi&cientlj 
states  the  case. 

ff.  F.  Bear  and  Wi  A.  WUKeime,  for  defendant 

C  Allm,  Attomey-Oeneraly  for  oommonwealfh. 

MoBioir,  J.  This  is  an  indiotment  for  laroeny  of  a  horse.  At 
the  trial,  there  was  eridenoe  tending  to  show  that  the  defendant 
took  the  horse  while  trespassing  upon  his  premises,  with  the  intent 
to  oonceal  it  'nntil  the  owner  should  offer  a  reward,  and  then  tc 
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return  it  and  olaim  the  reward,  or  until  the  owner  should  be  induoed 
to  seU  it  to  him  for  a  less  price  than  its  yalne. 

The  defendant  requested  the  court  to  instruct  the  jury  "  that  if 
the  defendant  took  the  property  when  found  trespassing  upon  his 
premises,  with  the  intent  to  induce  the  owner  to  offer  a  reward,  and 
then  return  the  property  and  claim  the  reward,  and  not  to  deprive 
the  owner  wholly  of  it,  then  it  would  not  be  larceny ;  also,  that  if 
the  defendant  took  the  property  when  found  trespassing  upon  hit 
premises,  with  the  intent  to  induce  the  owner  to  part  with  hia 
interest  in  his  property  at  a  price  below  its  value,  and  not  to  deprive 
him  wholly  of  it,  it  is  not  larceny.'' 

The  court  declined  to  give  these  instructions,  but  in  substance 
instructed  the  jury,  that  if  the  defendant  willfully  took  the  horse, 
while  trespassing  upon  his  premises,  either  with  the  intent  of  con- 
cealing  and  retaining  it  until  the  owner  should  offer  a  reward,  and 
then  of  returning  it  and  receiving  the  reward,  or  with  the  intent  of 
purchasing  it  from  the  owner  at  a  price  less  than  its  value,  and  of 
concealing  and  retaining  it  until  such  purchase  could  be  effected^ 
such  taking  would  be  larceny. 

We  are  of  opinion  that  this  ruling  was  correct.  The  fiict  thai 
the  horse  was  trespassing  upon  the  defendant's  premises  is  immate- 
rial, if  at  the  time  of  the  taking  the  defendant  had  the  feloniout 
mtent  necessary  to  constitute  larceny.  Bex  v.  Phillips,  2  Easf  s  P» 
C.  659. 

The  question  raised  in  this  case  has  never  been  directly  adjudged 
by  this  court  In  Oommonioeatth  v.  Tuckerman,  10  Oray,  173,  it 
was  held  that  an  indictment  for  embezzlement  of  money  might  be 
sustained,  although  the  defendant  had,  at  the  time  of  the  fraudulent 
conversion,  the  intent  to  restore  the  amount  converted  to  the  owner^ 
and  had  property  sufficient  to  secure  its  restoration.  Hus  decision 
is  not  conclusive  of  the  case  at  bar,  because,  as  the  property  embea- 
zled  was  money,  the  act  of  conversion  put  it  out  of  the  control  of 
the  defendant,  so  that  he  could  not  return  the  speoifle  property,  and 
the  necessary  inference  from  the  act  was,  that  he  had  the  intent  to 
deprive  the  owner  wholly  of  his  property,  though  accompanied  by 
an  intent  to  make  restitution  at  a  future  time.  But  we  think  that 
the  principle  extends  to  a  case  like  the  present,  and  that  when  s 
person  takes  property  of  another  with  the  intent  to  deprive  th« 
owner  of  a  portion  of  the  property  taken  or  of  its  value,  such  intent 
is  felonious  and  the  taking  is  larceny. 


OCTOBER  TERM,  1870.  509 

OonunonwMlth  ▼.  Mmoh. 

It  maj  be  difficult  to  reoonoile  all  the  dedsiaiu  in  Engkad  and 
this  country,  upon  the  questioii  as  to  what  intent  makea  a  taking 
larceny,  when  the  intent  is  not  to  dqiri^/e  the  owner  wholly  of  his 
property. 

In  Bex  V.  Phillips,  2  East's  P.  C.  662,  the  juiy  found  that  the 
defendants  took  the  horses  with  the  intent  merely  to  ride  them  to 
Lechlade  and  to  leave  them  there,  and  that  they  had  no  intent  to 
return  for  them  or  to  make  any  fhrther  use  ot  them,  and  it  was  held 
to  be  a  trespass  and  not  larceny.  There  the  intent  was  not  to  deprive 
the  owner  of  his  property  in  whole  or  in  part  but  merely  to  convert 
its  use.   The  same  point  was  decided  in  jStoT.  Oimp,  1  CL&  P.  6S8. 

In  S$x  T.  Dickinson,  Buss.  &  By.  420,  the  defendant  took  ioosie 
articles  of  dothing  belonging  to  a  girl  and  carried  them  to  a  hay -mow, 
where  he  had  previously  had  unlawful  connection  with  her,  with  the 
intent  to  induce  her  to  come  for  them,  in  order  that  he  might  have 
opportunily  for  repeating  the  connection.  It  was  held  not  to  be 
larceny.  Here  was  clearly  no  intent  to  deprive  the  owner  of  her 
property  or  any  part  of  it 

In  Begifia  v.  HoUaway,  2  0.  &  K.  942,  and  1  Denison,  370,  the 
defendant  was  indicted  for  stealing  some  dressed  skins  of  leather; 
the  jury  returned  a  special  verdict,  ^^  that  the  prisoner  took  the  skins 
not  with  intent  to  sell  or  dispose  of  them  but  to  bring  them  in  and 
charge  them  as  his  own  work  and  to  get  paid  by  his  master  for 
them.''  The  court  held  that  it  was  not  laroeny.  The  skins  had 
been  dressed  by  another  workman,  and  the  purpose  of  the  defendant 
was  to  cheat  his  master  by  obtaining  pay  for  dressing  them  and  not 
to  deprive  him  of  the  skins  or  their  value.  It  may  be  remarked 
that  in  the  subsequent  case  of  Regi$M  v.  PaoU,  Dearsley  A  Bell,  346, 
the  same  question  arose,  and  the  court  of  criminal  appeal  somewhat 
reluctantly  followed  the  authority  of  Regina  v.  HoUotaatf,  Gsomptok, 
J.,  intimating  that  if  it  was  a  new  question  he  should  be  inclined  to 
hold  differently. 

We  think  these  cases  are  distinguishable  from  the  case  at  bar. 
The  jury  must  have  found,  under  the  instructions  given  them  in 
this  case,  that  the  defendant  took  the  horse  with  the  intent  to  con- 
ceal and  retain  it  until  he  could  obtain  a  reward  from  the  owner,  or 
until  he  could  effect  a  purchase  from  him  at  a  price  less  than  its 
seal  value.  The  intent,  in  either  contingency,  was  to  deprive  the 
Swner  of,  and  appropriate  to  his  own  use,  a  portion  of  the  value  of 
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the  property*  We  are  of  opinion  that  upon  principle,  and  the  wei^t 
of  the  authorities,  the  taking  with  ench  intent-  was  huroeny. 

In  The  Queen  v.  Han,  1  Deniaon,  881,  the  defendant  took  a  quan- 
tity of  tallow  from  his  master,  intending  to  sell  it  again  to  hi* 
master,  and  it  was  held  to  be  laroeny. 

In  Begina  y.  Manning^  Dearsley,  21,  and  14  Eng.  Law  &  Eq.  548^ 
the  defendant  clandestinely  took  a  quantity  of  bags  from  his  master's 
warehouse^  and  placed  them  outside  by  ^e  door,  with  the  intent 
that  an  accomplice  should  receiye  pay  for  them  as  new  bags  furnished 
by  him  to  the  master ;  and  it  was  held  to  be  larceny. 

In  Begina  y.  (yDonnett,  7  Ooz's  0.  0. 887,  the  indictment  was  for 
feloniously  taking  a  reward  for  restoring  stolen  property,  being  a 
mare.  The  chief  justice  of  the  common  pleas  ruled  that,  ^  if  the 
defendant  had  got  some  person  to  take  away  the  mare,  with  the  intent 
of  obliging  the  owner  to  pay  a  sum  of  money  for  the  return  of  the 
mare,  which,  in  &ot,  he  knew  he  had  no  claim  for,  that  was  a  fidon* 
ious  stealing  of  the  mare;"  and  the  court  of  criminal  appeal  held 
that  the  ruling  was  correct 

The  other  exceptions  taken  by  the  defendant  cannot  be  sustained*. 

Sxeeptione  overruled. 


keU  to  h%  laroMflo  take  op  kMi  pitHMrty  with  th«  IntMitloii  u 
afewaid  end  not  to  wrtow  ttwnlMi  Jb^nmwtd  H  yM.  Btg,r.apmvmt9ittOi^i% 
CCMSi  B^pLT.Frtiii^iav.aKli'.SlS.  Bnt  Inn  mora  raoent  oara  the rarSlct wmi 
**  Wo  Snd  tho  pitoonor  nol  gnlllj  of  itoollnf  tho  watoh,  hot  fuiltf  of  keeping  It  l» 
hopeoffrawnidffjNNnthetlnieheSnthedlt.*'  Thli  wm  held  to  be  no  laroenj.  ilep. 
T.  roffc.Sld.8aiSOoz*eaa]BL  So  the  ending  of  noheokpejable  to  the  Older  of  • 
peteon  named,  and  the  withholding  It  for  the  purpoae  of  obtaining  a  rawaid  la  nor 
laraanj.  Jl«.T.Oardnir,  Leigh  aOii;fe'aaailS;0Cox*aaaS68.  See,  aiao,  Av.  ▼. 
Bram,  SOhnr.  a  Dlz'a  a  a  SQL  One  who  Snda  oattle  In  the  pubilo  highwajr  whloh  hara 
itnqrnd  ftam  the  owMTa  eloae.  and  ditvea  them  awaj  with  the  Intention  of  oonraru 
tohlaownnie,lsgnillyofh»oiBy.  ffH9ltT.XiBaliiSPark.Qr.B.-] 
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Ouluk,  plaintiff;  v.  Thatbb, 

(MllUM.ltt.) 
Pram4$»orif  naU'^tranrf&r  €f,  qfisr  deoM$$  qf  mmkir, 

A  bona  fide  porohaaer  for  yalae  and  before  matiultjy  of  a  promitaorj  note 
with  knowledge  of  the  previous  deoeaee  of  the  maker,  but  without  notice 
that  It  waa  an  aeoommodalion  note,  ma/  reooTer  npon  it  against  the  repre- 
sentatlTes  of  the  deceased  maker,  althoogh  the  indorser,  for  whose  accom- 
modation it  was  made,  fnuidnlently  pnt  it  into  drcolaiioin  as  against  the 
maker. 

Appbal  by  defendants'  administrators  from  a  decision  of  com* 
missionera  appointed  by  a  conrt  of  probate  to  hear  claims  against 
the  estate  of  William  Hunt,  deceased.  The  commission  allowed 
plaintiff's  claim  as  holder  of  a  promissory  note  made  by  deoeasedt 
payable  to  the  order  of  Francis  W.  Hnnt^  and  by  the  latter  indorsed 
and  pat  into  dronlation.    The  opinion  snffldently  states  the 

P.  K  Aldrich,  for  defendants. 

F.  P.  OtnMingtokd  W.  F.  Slomm,  for  plaintUt 


WiLL0y  J.  The  plaintiff  became  the  bona  fide  holder  of  this 
note,  for  Talne,  before  its  maturity.  He  was  informed  of  the  pre- 
yions  decease  of  the  maker,  Warren  Hunt  But  it  does  not  appear 
that  he  had  notice  of  the  fact  that  it  was  an  accommodation  note. 
We  do  not  think  there  is  any  ground  for  the  argument  that  he  is 
chargeable  with  implied  notice;  or  that  notice  may  be  inferred 
from  the  circumstances  of  the  tnmsaotion.  Ihe  defendants  did  not 
seek  to  go  to  the  jury  upon  that  question ;  and  it  does  not  appear 
that  the  point  was  raised  at  the  trial  The  defendants  claimed  that 
the  death  of  Warren  Hunt,  known  to  Clark  when  he  took  the 
note,  defeated  his  right  to  recoyer  upon  the  note,  or  to  prove  it 
against  Warren  Hunf  s  estate.  This  single  point  being  ruled  against 
them,  the  case  was  reported,  at  the  request  of  the  defendants,  for 
revision  by  this  court 

Upon  this  presentation  of  the  case,  no  other  question  is  open  to 
the  defendants  here,  except  that  which  was  ruled  upon  at  the  tnal. 
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We  mast  assame  that  Clark  was  not  chargeable  with  notice  that  the 
note  was  made  for  the  accommodation  of  the  indorsee. 

Clark  was  entitled,  then,  to  take  the  note  for  what  it  purported 
to  be,  namely,  as  giren  for  yaloe,  and  valid  between  the  original 
parties.  In  that  case,  the  death  of  Warren  Hunt  would  not  affect 
its  negotiability  or  its  ralidity  in  the  hands  of  any  holder.  Knowl- 
edge of  the  death  of  Warren  Hunt,  therefore,  would  not  affect  Clark 
with  notice  of  any  invalidity  of  the  note.  The  principle  is  the 
same  as  that  established  in  Monument  IfiUianal  Bank  v.  Olobe 
Works,  101  Mass.  £7 ;  3  Am.  Bep.  322. 

The  question  has  been  argued  at  the  bar,  whether  the  right  of 
Francis  W.  Hunt,  during  the  life  of  Warren  Hunt,  to  negotiate  the 
note  for  his  own  use,  was  a  power  coupled  with  an  interest,  or  a 
mere  naked  power  revocable  by  Warren  Hunt  at  any  time  before  it 
was  executed,  and,  therefore,  revoked  by  his  deatL  But  we  do  not 
consider  that  question  to  be  material  to  the  decision  of  the  case. 
Even  if  the  right  of  Francis  W.  Hunt  to  transfer  the  note  had  been 
terminated  by  revocation  of  his  power  in  any  mode,  and  he  put  it 
into  circulation  fraudulently  as  against  the  nu^er  of  the  note,  that 
would  only  throw  upon  the  holder  the  burden  of  proofs  to  show 
that  he  acquired  the  note  before  maturity,  for  value  and  in  good 
£Ekith.  Munroe  v.  Cooper,  5  Pick.  112;  Sistormans  v.  Field,  9  Gray, 
331 ;  Worcester  County  Bank  v.  Dorchester  dt  Ifilton  Bank,  10  Gush. 
488 ;  Wyer  v.  Satne,  11  id.  51. 

For  some  purposes,  the  first  negotiation  for  value  is  treated  as 
the  inception  of  the  contract  This  is  so,  especially  in  relation  to 
questions  of  usury;  and  it  makes  no  difference  that  the  purchaser 
of  the  note  supposed  he  was  obtaining  a  security  already  in  droula- 
tion,  and  valid  between  the  original  parties,  he  having  no  notice  to 
the  contrary.  But  that  rule  obtains  under  staitutes,  and  does  not 
apply  to  ordinary  transactions  depending  on  the  commercial  law. 
By  Uiat  law  the  indorsee  of  negotiable  paper  before  maturity,  for 
value,  in  good  faitii,  and  without  notice  of  defenses,  is  protected 
against  defenses  on  grounds  of  want  of  consideration,  misappropria- 
tion, and  even  fraud  between  the  original  parties  thereto.  Story  on 
Notes,  §  191 ;  Thurston  v.  McKoton,  6  Mass.  428;  Lanoashr  Bank 
V.  Taylor,  100  id.  18 ;  1  Am.  Eep.  71.  This  rule  of  law  meets  the 
point  of  the  present  case.  The  defendants  fail  to  establish  the  con- 
dition on  which  alone  the  proposed  defense  can  be  open. 

Judgment  for  Jhe  plaintiff  accordingly. 
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Hall,  appellant^  y.  Thatsb. 
(iosHMi.m.) 

A  judge  of  probate  appointed  hie  wife's  brother  admlalstrator  of  an  estate  of 
which  her  father  was  a  principal  creditor.  SM^  that  the  Judge  was  dls- 
qoalifled  bj  personal  interest,  and  that  the  appointment  was  void. 

Appeal  from  a  decree  of  a  probate  court,  dismissing  a  petitioii 
<»f  Alvin  Hall  for  the  appointment  of  an  administrator  of  the  estate 
of  Warren  Hunt,  deceased.  The  facts  are  briefly  that  Warren  Hunt 
4ied  testate,  Jane  7,  1867;  that  the  will  was  proved;  that  the 
ezecntor  named  in  the  will,  after  assuming  his  duties,  resigned ; 
that  on  March  2, 1869,  E.  G.  Thayer  and  Fenner  Batoheller  were 
appointed  administrators  with  the  will  annexed ;  that  Thayer  was 
a  brother  of  the  wife  of  the  probate  judge  who  made  the  appoint- 
ment, and  that  her  £ftther  was  a  large  creditor  of  the  estate.  The 
case  was  submitted  to  this  court  on  the  facts  agreed  upon,  which 
irere  substantially  and  chiefly  as  aboye  stated. 

0.  F.  Hoar  and  T.  L.  NeUoHf  for  appellant 

P.  E.  Aldrich,  for  appellees. 

Ghaphan,  G.  J.    The  provision  of  article  29  of  our  declaration 

of  rights,  that  **  it  is  the  right  of  every  citizen  to  be  tried  by  judges 

«s  free,  impartial  and  independent  as  the  lot  of  humani^  will 

admit,"  rests  upon  a  principle  so  obviously  just,  and  so  necessary 

for  the  protection  of  the  citizen  against  injustice,  that  no  argument 

is  necessary  to  sustain  it,  but  it  must  be  accepted  as  an  elementary 

truth.    The  impartiality  which  it  requires  incapacitates  one  to  act 

as  a  judge  in  a  matter  in  which  he  has  any  pecuniary  interest,  or  in 

which  a  near  relative  or  connection  is  one  of  the  parties.    It  applies 

to  civil  as  well  as  criminal  causes ;  and  not  only  to  judges  of  courts 

of  common  law  and  equity  and  probate,  but  to  special  tribunate, 

and  to  persons  authorized  on  a  special  occasion  to  decide  between 

parties  in  respect  to  their  rights.    It  existed  under  the  conunon  law 

from  the  earliest  times.    Thus  sherifEs  by  whom  jurors  were  selected 

in  England  were  subject  to  it,  and  it  was  held  that  consanguinity 
VOL.  Vn.— 65 
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between  the  sheriff  or  juror  and  either  of  the  parties,  or  affinity  hy 
marriage  of  either  party  himself  with  the  eonsin  of  the  sheriff  or  » 
juror,  or  e  conversOf  were  principal  oaases  of  challenge  to  the  array 
or  to  the  polls.    Baa  Ab.  Juries,  E. 

This  court  has  had  occasion  to  consider  this  constitutional  pro- 
vision in  a  yariety  of  its  aspects,  and  to  state  some  of  its  limitations. 

In  Wittiams  y.  BobifMon,  6  Gush.  333,  the  principle  is  stated  in 
application  to  a  police  court ;  and  where  the  judge  had  heard  the 
plaintiff  state  the  facts  in  a  case,  and,  thereupon,  had  a  bias  or  preju- 
dice  in  his  favor,  it  was  held  that  he  properly  declined  to  act  in  the 
case,  and  called  in  the  special  justice,  on  the  ground  that  he  could 
not  properly  take  jurisdiction. 

In  Sigoumetf  v.  Sibley,  21  Pick.  101,  it  was  held  that,  where  a 
judge  of  probate  had  a  claim  against  the  estate  of  a  deceased  person, 
he  had  no  jurisdiction  as  to  the  settlement  of  the  estate,  though  he 
did  not  intend  to  enforce  his  demand.  It  was  held  that  the  amount 
of  his  claim  was  immaterial,  till  a  statute  was  passed  limiting  the 
disqualification  to  cases  where  his  claim  exceeded  tlOO,  exclusive 
of  interest  Qen.  Stats.,  ch.  119,  §  4.  This  is,  perhaps,  a  reasonable 
limitation.  If  the  judge  is  interested  as  a  debtor  to  the  estate,  he 
ii  disqualified.  Oay  v.  Minot,  3  Gush.  352.  So,  if  he  is  a  creditor, 
merely  in  his  capacity  of  executor  of  another  estate.  Bacon, 
appeUanty  7  Gray,  391.  But  the  interest  must  be  legal  or  beneficiary, 
and  not  a  mere  general  interest  in  the  prosperity  of  the  town  he 
lives  in.    Northampton  v.  Smithy  11  Mete  390. 

The  principle  applies  to  county  commissioners,  though  they  are 
not  judicial  officers.  It  was  decided  that  the  interest  which  an 
inhabitant  of  a  town  has  in  the  laying  out  of  a  highway,  which 
runs  partly  through  the  town,  did  not  disqualify  him  from  acting 
as  a  commissioner  inlaying  out  the  way;  nor  the  fact  that  his 
brother  was  one  of  the  signers  of  a  petition  for  laying  out  the  way. 
Wilbraham  v.  County  CommissionerSy  11  Pick.  322.  But  not  long 
after  this  decision  was  made,  the  legislature  passed  an  act  which  is 
still  in  force,  disqualifying  a  commissioner  from  acting  in  respect  to 
a  road,  if  any  part  of  it  lies  within  the  town  where  he  resides* 
Oen.  Stat,  ch.  17,  §  12 ;  Tolland  v.  County  Commissioners,  13  Gray,  12. 

The  principle  applies  to  a  juror.  Davis  v.  AUen,  11  Pick.  46C. 
Also  to  an  appraiser  of  land  set  off  on  execution.  The  sherilT 
appointed  a  brother-in-law  of  the  creditor  as  an  appraiser ;  and  tlie 
levy  was  held  void  for  that  reason     Wolcofi  v.  Bljfy  i  Allen,  338  * 
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MoOougA  T.  WeUingtoUy  6  Allen,  505.  It  applies  to  a  referae, 
though  referees  are  selected  by  the  parties,  unless  ta^e  objection  is 
knovn  and  waived.  Fox  y.  HauUon^  10  Pick.  87S ;  Strong  y. 
Strang,  9  Gush.  560,  674. 

These  decisions  show  that  the  provision  is  to  hare  no  technical  or 
strict  constructiony  but  it  is  to  be  broadly  applied  to  all  classes  of 
oases  where  one  is  appointed  to  decide  the  rights  of  his  fellow- 
citizens.  It  is  not  necessary  to  cite  other  cases  from  this  or  other 
States,  or  firom  England,  to  explain  or  illustrate  the  principle. 

There  can  be  no  doubt  that  it  applies  to  this  case,  if  the  judge  of 
probate  passed  upon  matters  in  which  his  father-in-law  or  his 
brother-in-law  had  a  pecuniary  interest  adverse  to  other  persons 
who  were  to  be  affected  by  his  decision. 

The  facts  stated  are,  that  Warren  Hunt  had  died  testate ;  the  will 
had  been  proved;  the  executor  named  in  the  will  had  taken  upon 
himself  the  trust,  and  had  represented  the  estate  insolvent ;  com- 
missioners had  been  appointed  to  receive  and  examine  claims;  and 
then  the  executor  had  resigned  his  trust  and  was  discharged.  Soon 
afterward,  namely,  March  2, 1869,  Edward  0.  Thayer  and  Fenner 
Batcheller  were  upon  their  own  application  appointed  administrators 
with  the  will  annexed.  Thayer  was  a  brother  of  the  judge's  wife, 
and  her  father  was,  and  had  been  firom  the  first,  a  large  creditor  of 
the  estate,  and  proved  his  claim  before  the  commissioners. 

A  creditor,  though  he  is  interested  as  such,  in  the  administration 
of  the  estate,  is  not  thereby  disqualified  to  be  administrator.  On 
the  contrary,  by  General  Statutes,  chapter  94,  section  1,  a  principal 
creditor  has  a  right  to  be  appointed,  if  the  widow  and  next  of  kin 
do  not  act ;  and  it  is  generally  the  case  that  administration  is  com- 
mitted to  persons  having  not  only  a  pecuniary  interest  in  the  estate 
but  being  related  to  the  parties  in  interest.  But  the  duties  of  the 
office  are  executive  and  not  judicial ;  and  in  all  his  acts  an  execu- 
tor or  administrator  is  strictly  accountable  to  the  judge  of  probate, 
at  the  instance  of  any  party  interested.  If  no  one  appears  to  take 
administration,  the  judge  of  probate  appoints  such  person  as  he 
deems  fit 

It  is  an  office  to  which  a  pecuniary  value  is  attached,  and  adverse 
interests  may  be  involved,  not  only  in  the  appointment,  but  in  all 
the  proceedings  of  the  administrator.  As  to  many  of  the  questions 
that  arise  the  judge  must  act  judicially ;  for  example,  whether  the 
ajiplicant  is  a  suitable  person ;  what  shall  be  the  amount  of  the  bond 
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to  be  given;  who  are  sufficient  sureties;  what  notiees  shall  be 
given ;  and  what  prooeedings  shall  be  had  in  cases  of  alleged  fraud 
or  embezzlement;  also,  all  matters  of  account,  and  many  other 
matters  requiring  the  decision  of  questions  in  which  the  interest  of 
adverse  parties  is  involved.  The  whole  proceeding  requires  impar- 
tiality on  the  part  of  the  judge ;  an  impartiality  that  disqualifies 
him  to  aet  where  a  &ther-in-law  or  a  brother-in-law  is  a  party,  and 
takes  away  his  jurisdiction. 

The  defect  is  incurable.  It  does  not  depend  upon  the  motives 
with  which  the  judge  acted.  No  wrong  motives  are  imputed  to  the 
judge  in  this  case.  But  it  is  said  by  Chief  Justice  Shaw,  in  Ctrnj/ 
T.  Minoty  3  Cush.  852,  854,  that,  the  case  being  coram  non  judiee, 
the  first  probate  was  not  voidable  merely,  but  void  ;  incapable  of 
being  made  good  by  confirmation,  waiver  or  ratification  on  the  part 
of  those  interested.  The  same  is  true  as  to  county  commissioners. 
TolUand  v.  County  Oommissianeri,  13  Oray,  12.  This  was  said  in 
application  to  a  case  where  the  judge  was  merely  indebted  to  the 
estate  in  a  small  note,  secured  by  mortgage,  and  the  executors  had 
been  named  by  the  testator,  and  after  probate  of  the  will  they  had 
sold  the  note  for  its  ftill  value.  We  cannot  doubt  that  ttiis  case  is 
within  that  principle ;  and  that  some  other  judge  should  have  been 
called  to  act  in  conformity  with  the  provisions  of  the  statute. 

The  appointment  of  Thayer  and  Batcheller  being  void,  the  peti- 
tion of  Ha]l,  the  appellant,  was  properly  presented ;  and,  it  having 
been  dismissed  by  the  judge  of  probate  who  acted,  he  had  a  right 
of  appeal  to  this  court  It  cannot  be  acted  upon  in  this  ooartwifh- 
oat  a  hearing  before  a  single  justice.    It  must,  therefore. 

Stand  far  a 


tUoE,  plaintii!^  v.  Thatbb.* 

Mwrmat  redemue  penmUiM^righU  9f  iufbrmor. 

OUsr  tiM  tfnlled  Stataf  Statutes  of  IMS,  ch.  119,  g  81,  or  18S4,  oh.  VO, 
f(  41,  an  Informer  eannoi  aao  aa  internal  revenno  ooUoetor,  In  a  fltale  eoan. 
for  a  flhato  of  a  penalty  paid  to  the  collector,  nnletM  the  peaal^  has  beoi 
reooTored  b/  jadgment  of  a  United  States  court.  If  a  penaHgr  is  paid  bgr 
oompromlae  or  agreement,  before  final  judgment,  neither  of  thi 
givee  an  informer  anj  share  therein. 
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^  Bled  ▼.  Thayer. 

OoNTBAcer  by  William  Rice  against  Adin  Thayer.  Dewet,  J., 
before  whom  the  trifd  was  had  in  the  supreme  court,  reported  the 
following  case: 

*^  The  first  and  third  items  of  the  aooonnt  were  as  follows :  ^  1863, 
May  21.  To  one  moiety  as  informer  vs.  Oharles  Baker,  retained  by 
■aid  Thayer,  tl5.00.'  *  1864.  October  1.  To  one  moiety  as  informer 
9$.  Wm.  0.  Watson,  retained  by  said  Thayer,  130.00.' 

'^  It  appeared  firom  the  eyidence  fchat  the  defendant  was  formerly 
the  collector  of  the  eighth  district  of  Massachusetts  under  the 
internal  reyenue  laws;  tiiat  the  plaintiff  was  appointed  and  em- 
ployed by  him  as  deputy  collector ;  that  prosecutions  were  instituted 
in  the  United  States  court  by  the  defendant  against  Baker  and 
Watson  for  their  violation  of  the  United  States  revenue  laws,  in 
carrying  on  business  without  taking  out  the  proper  license  there* 
for;  that  such  proceedings  were  had  that  Baker  paid  the  sum  3f 
130,  and  Watson  the  sum  of  $60  to  the  United  States  as  penalties 
for  said  violations;  and  that,  subsequently,  one-half  of  the  said 
amounts  were  paid  over  to  the  defendant,  who  claimed  to  be  enti* 
tied  to  the  same.  The  plaintiff  claimed  that  he  was  entitled  to  the 
same,  on  the  ground  that  he  was  the  informer.  The  defendant 
claimed  that  he  was  himself  the  informer,  and  also  that  the  plain- 
tiff  could  not  in  this  action  recover  the  money  received  by  the 
defendant  as  a  moiety  of  the  penalties. 

^'The  judge  submitted  to  the  jury  the  question  whether  the 
plaintiff  was  the  informer,  giving  to  them  instructions  as  to  what 
constituted  an  informer,  which  were  not  objected  to.  The  jury 
found  that  the  plaintiff  was  the  informer  in  both  cases,  and  included 
in  their  verdict  for  the  plaintiff  the  sum  of  $50.75  on  account  of  the 
money  received  by  the  defendant  as  the  moiety  of  the  penalties  and 
interest  thereon. 

^'  K  under  said  special  finding  the  plaintiff  is  entitled  to  recover 
of  the  defendant  the  said  moiety,  judgment  is  to  be  rendered  on  the 
verdict;  if  he  is  not  so  entitled,  the  verdict  to  be  amended  by 
deducting  thereiVom  the  sum  of  150.75,  and  judgment  rendered  for 
the  balance  of  $46.89.^* 

F,  P.  OouJding,  for  defendant 
tf  1  F.  Vtrrffy  for  plaintifll 
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ORAYy  J.  The  ohlj  difficnlty  in  this  oase  arises  from  the  brief 
and  imperfect  statement,  in  the  report  of  the  proceedings  in  the 
United  States  oonrt  It  is  not  stated  whether  those  proceedings 
were  nnder  the  act  of  congress  of  1862,  ch.  119,  §§  81,*  59,  or  under 
the  act  of  1864,  ch.  173,  g§  41,f  73,  nor  whether  any  judgment  was 
ever  rendered  in  that  ooart  for  the  penalty  sued  for  in  either  case. 

If,  as  the  defendant  contends,  the  second  snit  in  the  United 
States  court  was  under  the  act  of  1864,  then,  by  the  express  terms 
of  that  act,  the  question  who  was  the  informer  must  haye  been 
ascertained  and  determined  by  the  judgment  of  that  court  in  that 
suit,  and  cannot,  therefore,  be  tried  anew  in  this  action. 

If  the  second  suit  was  under  the  act  of  1862,  as  the  first  clearly 
was,  then  that  oonrt  might,  doubtless,  as  an  incident  to  its  control 
of  the  suit  and  its  judgment  for  the  penalty  sued  for,  adjudicate 

this  question.     United  States  v.  Janes,  1  Wheat  4^2 ;  McLane  r. 

■w III- 1  ■  I  ill  ■  ■  I  I .    II    .  ■  I     ■  I 

*  **  II  shall  b0  the  duty  of  the  ooUeoton  af oreMld,  or  their  depntlee,  In  their  reepeot- 
iTe  districts,  and  they  are  hereby  authoilaed,  to  oolleot  all  the  datlee  and  tazaa 
Imposed  by  this  act,  howerer  the  same  may  be  dealgnated,  and  to  proaeoate  for  the 
recovery  of  the  same  and  for  the  reeovery  of  any  sum  or  sums  whleb  may  be  forfeited 
by  virtue  of  this  act ;  and  all  flnea,  penalties  and  forfeitures  which  may  be  Incurred  or 
Imposed  by  virtue  of  this  act,  shall  and  may  be  sued  for  and  reoovered'tn  tbe  name  of 
the  United  States  or  of  the  ooUeotor  within  whose  diatrlot  any  such  fine,  penalty  or 
forfeiture  shall  have  been  Inoorrod,  In  any  proper  form  of  action  or  by  any  appropriate 
form  of  prooeedlDff,  before  any  circuit  or  district  court  of  the  United  Statee  for  the 
district  within  which  said  fine,  penalty  or  forfeiture  may  hare  been  Inouiredi  or 
before  any  other  court  of  competent  Jurisdiction;  and,  when  Qot  otherwise  and  dif- 
ferently provided  for,  one  moiety  thereof  shall  be  to  the  use  of  the  ITnited  States,  and 
the  other  moiety  thereof  to  the  use  of  the  person  who,  If  a  collector  or  deputy  col- 
lector, shall  first  Inform  of  the  cause,  matter  or  thing  whereby  any  such,  line,  penalty 
or  forfeiture  was  Incurred.'* 

t  **  It  shall  be  the  duty  of  the  coUectors  aforesaid,  or  their  deputies.  In  their  rMpeot- 
tve  districts,  and  they  are  hereby  authoriied,  to  collect  all  the  duties  and  taxes 
Imposed  by  this  act,  however  the  same  may  be  designated,  and  to  prosecute  for  the 
recovery  of  any  sum  or  sums  which  maybe  forfeited  by  vtatue  of  this  act;  and  all 
fines,  penalties  and  forfeitures  which  may  be  Incurred  or  Imposed  by  virtue  of  this 
act  shall  be  sued  for  and  recovered  In  the  name  of  the  United  States,  In  any  proper 
form  of  action  or  by  any  appropriate  form  of  proceeding,  qiui  lam  or  otherwise,  before 
any  droult  or  district  court  of  the  United  States,  for  the  district  within  which  said 
fine,  penalty  or  forfeiture  may  have  been  incurred,  or  before  any  other  court  of  com- 
petent Jurisdiction ;  and  where  not  otherwise  and  differently  provided  for,  one  moiety 
thereof  shall  be  to  the  use  of  the  United  States,  and  the  other  moiety  thereof  to  the 
ese  of  the  person,  to  be  ascertained  by  the  Judgment  of  the  court,  who  shall  first 
Inform  of  the  cause,  matter  or  thing  whereby  any  such  fine,  penalty  or  forfeiture  was 
loourred:  Provided,  that  in  case  of  any  suit  brought  upon  information  received  from 
any  person  other  than  a  collector,  deputy  collector,  assessor,  assistant  assessor  or 
Inspector  of  internal  revenue,  the  United  States  shall  not  be  aubject  to  any  costs  of 
suit,  nor  shall  the  fees  of  any  attorney  or  counsel  employed  by  any  such  officer  be 
allowed  In  the  settlement  of  his  socount,  unless  the  employment  of  such  attorney  or 
counsel  shall  be  authorised  by  the  commissioner  of  internal  revenue,  either  eipreas 
or  by  general  regulations." 
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United  iStaies,  6  Pet  404;  Westoat  y.  Bradford,  4  Wash.  0.  0.  492 ; 
Th$  Glamorgan,  1  Sprague,  273.  And,  if  it  did  so  adjadioate,  its 
adjudication  is  oonolnsire. 

But  if  that  court  merely  gave  judgment  for  the  amount  of  the 
penalty,  and  that  amount  was  paid  over  to  the  collector  as  the  repre- 
sentative of  the  United  States,  without  passing  upon  the  question 
who  was  the  informer,  the  informer  might  sue  the  collector  for  his 
moiety  in  any  national  or  State  court  haying  jurisdiction  of  the 
parties.  Jones  v«  Shore^s  eafrs,  1  Wheat.  462 ;  Van  Ness  v.  Buel,  4  id« 
74 ;  Buel  t.  Van  Ness,  8  id.  312 ;  Sawyer  r.  Steele^  3  Wash.  G.  0. 464 ; 
Lapham  t.  Almy,  13  Allen,  301. 

In  either  case,  however,  it  is  only  when  the  amount  of  the  penalty 
has  been  recovered  by  judgment  of  the  court,  that  an  informer  is 
«Ti  titled  to  a  moiety  thereof.  If  it  was  paid  by  compromiBe  or  agree- 
ment, before  final  judgment,  neither  of  the  acts  of  congress  upon 
which  the  plaintiff  relies  gives  him  any  share  therein.  IT.  S.  Stats. 
1862,  ch.  119,  §  31 ;  1864,  ch.  173,  §  41 ;  United  States  v.  Morris,  1 
Paine,  209,  and  10  Wheat  246 ;  Lapham  v.  Almy,  13  Alien,  301 ; 
United  States  v.  Distilled  Spirits,  1  Lowell,  246,  247. 

If  such  a  judgment  for  the  penalty  was  proved  to  have  been 
lendered  imder  the  act  of  1862,  the  burden  of  proving  that  the 
United  States  court  further  adjudged  the  collector  to  be  entitled  to 
it  might  perhaps  be  upon  him ;  but  as  the  report  does  not  show  that 
any  judgment  whatever  was  rendered  in  either  of  the  suits,  the  plain- 
tiff cannot  maintain  an  action  for  any  share  of  the  penalty,  and  can 
<mlT  recover  the  other  items  in  his  account  against  the  defendant 

Judgment  for  146.89  and  interest. 


IxMANXXSTB  OF  BooHESTSB,  plaintiffs,  v.  Ravdall  et  aL 

(105  Man. iW.) 
IMnetpal  and  ewrety,    Qfflciai  bond,    D^mM  tf  previous  Urm. 

A  peraon^who  was  elected  treasurer  of  a  town  for  five  oonsecatiTe  /earSfSerred 
the  first  four  years  without  a  bond,  and  In  the  fifth  jear  he  gare  a  bond, 
eonditioned  that,  whereas  he  had  been  elected  to  the  office  for  that  year,  if 

'  he  should  weU  and  faithfully  perform  all  the  duties  of  his  office,  the  bond 
ahoold  be  yoid.    In  an  action  on  the  bond  it  was  agreed  that  during  the  fir^t 
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j«a?  h«  falselj  credited  himself » in  hia  ftoeoant  of  that  /ew,  with  moiM/  ■» 
hATiag  heen  olBdallj  diflboned  bj  him»  and  nerer  entered  it  on  hia  8abie> 
quent  aeeoonta,  but  retained  it.  EM,  Uiat  the  mone/  ooold  not  be  treated 
as  a  balance  in  hand  in  the  fifth  /ear,  and  that,  as  the  miflappropriaUon  wa» 
complete  before  the  bond  waa  given,  the  anxetiea  were  not  liable.  {86$  iMli^ 
p.  521.) 

Suit  on  a  bond.  The  opinion  states  the  case. 
0.  Marston  {8.  Miller  with  him),  for  pUuntifk 
T.  M.  Stetson^  for  defendants. 

CuAPM AKy  0.  J.  The  defendants  are  the  sureties  of  fiobert  0. 
Bandally  who  was  elected  treasurer  of  the  town  of  Bochester,  April 
%y  I8669  and  gare  his  bond  Jane  15, 1866.  Its  condition  was,  that^ 
whereas  he  had  been  elected  to  the  office  *^  for  the  year  1866/'  if  he 
should  '^  well  and  faithfully  perform  all  the  duties  of  his  said  office,*^ 
the  bond  should  be  void.  It  is  agreed  that  he  had  been  elected  ta 
that  office  for  four  preceding  years,  beginning  in  1862,  and  had 
served  without  giving  bond.  In  December,  1862,  he  had  entered  on 
his  account  with  the  town,  as  treasurer,  a  credit,  to  himself  of  the 
sum  of  $650,  as  having  been  paid  by  him ;  which  entry  was  untrue,, 
unauthorized  and  illegal,  and  by  which  he  wrongfully  retained  that 
sum,  which  he  should  have  accounted  for  but  did  not  He  never 
afterward  acknowledged  this  money  to  be  due  to  the  town,  or 
entered  it  in  his  accoimts;  but  the  plaintiffs  contend  that  it  is  to  be^ 
treated  as  a  balance  in  his  hands  at  the  time  the  bond  was  given^ 
and  to  be  accounted  for  as  such,  and  that  his  sureties  in  the  bond 
are  liable  for  it 

But  it  is  obvious  that  the  misappropriation  of  the  money  waa 
complete  in  1862,  and  that  if  the  town  had  taken  a  bond  for  that 
year,  the  defSdcation  would  have  been  covered  by  it  There  is  no 
evidence  that  the  specific  money  remained  in  his  hands  after  the 
close  of  that  year.  He  did  not  account  for  it  in  1863,  and  was  not 
required  to  do  sa  The  same  is  true  as  to  the  next  two  years.  The 
town  has  always  objected  to  the  entry  in  his  account,  which  impliea 
it  was  known  to  them ;  but  its  claim  to  the  money  has  not  been 
enforced  prior  to  his  procurement  of  sureties  in  1866.  But  the 
cause  of  action  against  him  arose  in  1862,  when  he  rendered  hia 
account  and  the  town  is  entitled  to  recover  interest  airainst  him 
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from  the  time  of  the  misappropriation.  We  cannot  regard  the 
defendants^  bond  as  applying  to  it 

The  case  of  Saunders  v.  Taylor,  9  B.  &  G.  35,  cited  by  the  plain- 
tiffs,  is  not  like  this  case.  There  the  collector  had  collected  and 
received  rates  assessed  by  the  commissioners  of  sewers,  and  what  he 
had  not  paid  over  to  the  treasurer  of  the  commissionera  remained  in 
his  hands.  The  condition  of  his  bond  was,  that  he  pay  over  not 
only  what  he  should  thereafter  collect,  but  all  such  sums  as  he  had 
already  got  in  and  reoeiyed ;  and  the  case  turned  upon  the  construc- 
tion of  this  bond.  He  was  in  arrears  for  money  collected  in  1826, 
and  applied  to  the  payment  of  those  arrears  moneys  collected  by 
him  in  subsequent  years,  leaving  a  balance  due  for  those  subsequent 
years.  His  sureties  in  the  bond  were  held  liable  for  this  balance ; 
and  clearly  it  was  within  the  fair  construction  of  the  bond. 

In  Bruce  y.  United  States,  17  How.  437,  Bruce  had  received 
money  under  two  successive  commissions,  and  his  co-plaintiffB  were 
his  sureties  in  the  bond  given  nnder  the  second  commission.  It 
was  held  that  if  a  balance  which  he  had  received  under  his  first 
oommissipn  remained  in  his  hands,  il  was  so  much  money  in  his 
hands  to  be  disbursed  and  applied  under  his  second  appointment ; 
and  that  if  it  was  not  invested  or  misapplied  during  his  first  official 
term,  but  still  remained  in  his  hands  to  be  applied  according  to  Ms 
official  duty,  the  sureties  in  his  first  bond  would  not  be  liable  for  ii^ 
because  there  would  have  been  no  de&ult  during  his  first  term  of 
office.  Thie  sureties  in  the  second  bond  were  held  liable,  on  the 
ground  that  the  misfeasance  happened  during  the  second  term,  and 
not  during  the  first 

But,  in  this  case,  it  had  been  completed  several  years  before  the 

defendants  signed  the  bond.    In  Myers  v.  United  States,  1  McLean, 

493,  it  is  said  that  it  would  be  doing  great  injustice  to  a  surety,  to 

hold  him  responsible  for  a  default  consummated  before  he  became 

bound.    And  in  Farrar  v.  United  States,  5  Pet  373,  it  is  said  that 

the  bond  should  be  made  retrospeotive  in  its  language,  if  it  is 

intended  to  cover  past  derelictions.    All  the  cases  cited  for  the 

defendants  sustain  similar  yiew&    In  this  case  the  bond  is  not  retro- 

specttve  in  its  terms,  and  cannot,  by  any  fair  construction,  be  made 

to  cover  the  default  alleged. 

Judgment  far  the  defendants. 

Nofm— To  the  Mm«  offeot  to  VHolcm  t.  Otii»%  1  Am.  Bep.  IM. 

That  timties  are  not  liable  on  an  oflloial  bond  for  defaults  ooourrins  enbeequent  to 
the  tenn  for  whioh  the  bond  wae  glTon  hae  been  frequently  held,  ^rffngton  ▼.  Mmr 
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rfefcs,  S  Saund.  108,  is  the  leading  oaee.  That  was  an  aotlon  on  a  bond  which,  alter 
teolttng  that  the  postmaster-general  had  deputed  J.  to  be  his  deputy-postmaster  for 
six  months,  was  conditioned  for  the  faithful  execution  of  the  ofBce  by  said  J.  durino 
«n  th$  tfgne  that  he  fhaU  continue  pottmatfter,  J.  was  continued  In  olBoe  after  the 
axplratlon  of  the  six  months  and  after  which  the  default  was  made.  The  court  held 
Jiat  the  general  words  In  the  bond  were  confined  to  the  time  n^Mitloned  in  the 
recital,  and  that  the  defendant  was  not  liable  for  default  after  that  period.  So  where 
the  office  was  an  annual  office,  and  the  condition  seemed  to  contemplate  a  more  con- 
tinued employment  and  no  time  was  limited,  the  security  was  held  at  an  end  at  the 
axpiratlon  of  the  flnt  year.  Warden  of  St,  Savior  t.  Boetoek,  S  N.  B.  See,  also,  Kit»on 
▼.  Jutksnt  ae  B.  C.  L.  8S8  (4  Ell.  A  Black.  859).  So  where  an  officer  was  appointed  **  for  one 
year  and  until  another  is  appointed  in  his  stead,  his  sureties  were  held  liable  only  dur- 
ing the  first  year,  notwithstanding  the  officer  was  reappointed  from  year  to  year  with- 
out glYi^  any  new  bond.  Kingston  Mutual  Ine.  Co,  ▼.  Ctofh,  88  Barb.  IM.  See,  also, 
BMoman  ▼.  Lanodofu,  7  Jones*  Law  (N.  G.)  48;  Wdch  t.  Seymour,  S8  Gonn.  88T;  Brown 
▼.  LatMmore,  17  Oal.  flB;  State  t.  Mann,  84  Yt.  871;  CoUyer  t.  Hlggins,  1  DuTall  (KyJ,  6. 
In  Thompeon  t.  State,  87  Hiss.  S18,  It  was  held  that  where  the  law  provides  that  an 
officer  shall  hold  until  his  successor  shall  qualify,  the  liability  of  the  sureties  continues 
until  that  Is  done.  In  IToore  t.  Bcwdlnoe,  84  N.  a  190»  it  was  held  that  where  the  term 
of  office  Is  for  more  than  one  year  the  annual  bonds  are  cumulative,  and  that-  the 
•nieties  are  liable  to  contribute  Inter  ee  In  proportion  to  the  penalties  of  the  bond 
itgned  by  eaoh.^  Bsp. 


Lucn,  plaintiff;  y.  Dobohbstbb  Mutctal  Fibb  ImxnuoroB  Oa 

(]i»]Cass.»r.) 
FSreimurance^^wltuaiori.    Ekidtnce^ 

A  poiBfljof  file  insurance  waa  iaeaed  to  plaintiff,  "the  amoant  iiunued  being 
not  more  than  three-fourtha  of  the  Talae  of  the  property  m  staled  bjr  the 
applicant.''  Hetd,  that  this  yaloation  was  oondasive,  in  the  absence  of  fiMid, 
although  a  subsequent  proviso  restricted  the  whole  amoant  of  insarance,  if 
an  additional  policy  was  obtained^  to  "  three-fourths  of  the  actnal  value  of 
the  property  at  the  time  of  loss/'  and,  although  there  was  a  ooTenant  in 
the  application  (but  not  in  the  policy),  that  such  valoation  should  not  be 
conclusive. 

k  policy  of  fire  insurance  on  a  dwelling-house,  provided  that  anj  increase  of 
the  risk,  by  the  act  or  with  the  knowledfl^e  or  consent  of  the  assored,  avirfded 
the  policy.  The  assured  allowed  the  dwelling-house  to  leniain  nnooeapied 
for  some  time,  when  a  loss  by  firo  occurred.  HM,  that  the  opinions  of  iftxperts 
as  to  whether  leaving  a  dwelling-house  onoooupied  for  a  conjdderable  length 
of  time,  was  an  increase  of  risk  was  inadmissible ;  also,  that  the  testimony 
of  the  company's  agent  that  it  was  their  custom  to  diaige  extra  premioms 
npon  such  unoccupied  dwelling-houses  was  inadmissible, although  the  testi- 
mony of  witnesses  having  the  requisite  knowledge  and  experienoe,  that  it 
was  the  custom  of  insurance  companies  generally  to  ehaige  extra  pramiams 
mpon  unoccupied  dwelling-houses,  was  admissible. 
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CONTaAOX  on  a  policy  of  fire  inBuranoe.  The  application  for  the 
policy,  after  stating  the  value  of  the  property  to  be  $800,  contained 
the  following:  ''The  said  applicant  hereby  corenants  and  agrees 
with  the  said  company  *  *  *  that  the  estimated  ralaation 
shall  not  be  conclnsiTe  upon  the  company,  bi  t,  in  case  of  loss,  the 
true  valae  at  the  time  of  loss  may  be  inquired  into  and  ascertained. 
^  *  *  And  in  consideration  of  the  policy  that  may  be  issued 
thereon,  promises  to  pay  said  company  (or  its  treasurer  for  the  time 
being),  on  demand,  such  sum  or  sums  of  money  ^  as  are  requisite. 
The  policy,  which  was  upon  a  dwelling-house,  was  accordingly 
issued  for  $400, ''  the  amount  insured  being  not  more  than  three- 
fourths  of  the  yalue  of  the  property,  as  stated  by  the  applicant 
The  policy  also  provided  that  ^'in  case  of  any  other  contract  of 
insurance  upon  the  property  *  *  *  this  company  shall  not  be 
held  to  pay  any  greater  portion  of  the  loss  or  damage  sustained, 
than  the  amount  hereby  insured  shall  bear  to  the  whole  amount 
insured  on  said  properly  as  herein  stated ;  such  amount,  in  all,  not 
to  exceed  three-fourths  of  the  acfcual  value  of  said  property  at  the 
time  of  loss.  And  it  is  ftirther  agreed  that  whenever  a  building 
hereby  insured  shall  be  altered,  enlarged,  or  appropriated  to  any 
other  purposes  than  those  herein  mentioned,  or  the  risk  otherwise 
increased  by  the  act,  or  with  the  knowledge  or  consent  of  the  insured, 
the  consent  of  the  directors  not  being  first  obtained  *  *  *  then 
this  policy  shall  be  void."  At  the  trial  the  defendants  ofTered  evi- 
dence to  show  that  at  the  time  of  the  loss  by  fire,  the  value  of  the 
property  was  much  less  than  the  amount  insured  in  the  policy. 
This  evidence,  together  with  the  application,  was  excluded.  Evi- 
dence was  admitted  to  show  that  the  house  was  unoccupied  for  some 
time  next  previous  to  the  fire  and  at  the  time  thereof. 

The  defendants  oflfered  to  prove  by  the  agent  of  the  insurance 
Company,  through  whom  the  insuranoe  was  effected,  that  it  was  the 
custom  of  the  company  to  charge  extra  premiums  upon  such  unoc- 
cupied dwelling-houses.  The  defendants  also  offered  to  prove,  by 
the  testimony  of  insurance  agents  and  of  men  accustomed  to  effect 
insurance,  that  it  was  the  custom  of  insurance  companies  generally 
to  charge  extra  premiums  upon  dwelling-houses  intended  or  known 
to  be  unoccupied.  The  defendants  also  offered  to  prove,  by  the  ieth 
timony  of  insurance  agents  and  of  men  aocustomed  to  effect  insiuv 
«nce,  as  experts  in  that  business,  that  leaving  a  dwelling-house 
unoccupied  for  a  considerable  length  of  time  was  an  increase  of 
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risk.  All  which  eyidence  was  ruled  inadmiasible  and  rejected  b^ 
the  judge.  The  jury  retumed  a  yerdiot  for  the  plaintiil^  and  the 
defendants  alleged  exceptions. 

P.  E.  Tucker  {B.  W.  Harris  with  him),  for  dttfimdanta. 
T.  M.  SieUan,  for  plainti£E: 


Orat,  J.  The  building  insured  has  been  totally  destroyed  bj^ 
fire.  The  policy  states  that  the  amount  insured  is  not  more  than 
thre^-fourths  of  the  value  of  the  property,  as  stated  by  the  appli- 
cant The  amount  insured  is  $400,  and  the  value  s1»ted  by  the 
applicant  is  1800.  The  valuation  thus  agreed  on  by  the  parties  i» 
conclusive,  in  the  absence  of  fraud.  Borden  v.  Hingham  Insurance 
Oo^  18  Pick.  623 ;  FuUer  v.  Boston  Insurance  Co^  4  Meta  206 ; 
Phillips  V.  Merrimack  Insurance  Cd.,  10  Oush.  350 ;  Phmnix  Insur^ 
ance  Oo.  v.  McLoon^  100  Mass.  475.  The  restriction,  in  the  subse* 
quent  proviso,  to  three-fourths  of  the  actual  value  of  the  properfj 
at  the  time  of  the  loss,  applies  only  to  the  whole  amount  of  insur- 
ance when  there  is  an  additional  policy  upon  the  property.  The 
case  is  thus  distinguished  from  that  of  Brown  v.  Quincy  Insurance 
Go^  aeeposif  ft88»  The  covenant  in  the  application,  that  the  estimated 
valuation  shall  not  be  conclusive  upon  the  company,  is  not  em- 
bodied or  stated  in  the  policy,  and  cannot,  therefore,  be  deemed  » 
part  of  the  contract  Stat  1864^  ch.  196 ;  Eastern  Railroad  Co.  v. 
Belief  Insurance  Co^  98  Mass.  420. 

The  removal  of  ihe  tenants  from  the  building  and  leaving  it 
unoccupied  did  not  avoid  the  policy,  if  the  risk  was  not  thereby 
increased.  But,  by  the  express  terms  of  the  policy,  any  increase  of 
the  risk  by  the  act  or  with  the  knowledge  or  consent  of  the  assured,, 
whether  by  altering  or  enlarging  the  buflding,  by  appropriating  it 
te  any  other  purpose  than  that  mentioned  in  the  policy,  or  in  any 
other  manner,  avoided  the  policy;  and  the  question  whether  volun- 
tarily permitting  the  building  to  remain  unoccupied  for  more  than 
a  year  increased  the  risk  was  a  question  for  the  jury.  Gamtoett  v» 
Mordants  d  FantMrf  Insurance  Oo^  12  Oush.  167 ;  Blood  v«  How* 
ard  Insurance  Co^  id.  472 ;  AUen  v.  Massasoit  Insurance  Oo^  99^ 
Mass.  160;  Lyman  v.  8taU  Insurance  Oo^  14  Allen,  829. 

The  direct  question,  whether  such  a  change  in  the  occupation  of 
a  dwelling-house  increased  ite  liability  to  be  destroyed  or  injured  by 


OCTOBER  TERM,  1870.  525 

m 

Laee  t.  Dorchester  Mataal  Fire  Iiumnuioe  G6. 

Hre,  was  a  subjeot  wiihin  oommon  knowledge,  and  upon  which 
•opinions  of  witnesses  were  inadmissible.  Mulry  v.  Mohawk  Valley 
Insitrance  Oo^  5  Grajy  541 ;  Lyman  v.  State  Insurance  Co^  14  Allen, 
329 ;  Hartford  Protection  Insurance  C04  y.  Harmer^  2  Ohio  St  452^ 
The  testimony  of  experts  that  leaving  a  dwelling-house  nnoo- 
onpied  for  a  considerable  length  of  time  was  an  increase  of  risk 
was,  therefore,  rightly  rejected. 

Bnt  whether  snoh  a  change  in  the  occupation  is  material  to  the 
risk  might  also  be  tested  by  the  question  whether  underwriters  gen- 
•erally  would  charge  a  higher  premium.  Merriam  t.  Middlesex  In* 
^9wrainee  Co^  21  Pick.  162.  That  being  a  matter  within  the  peculiar 
knowledge  of  persons  versed  in  the  business  of  insurance,  testimony 
•of  such  persons  upon  that  point  is  admissible.  Webber  v.  Eastern 
Railroad  Oo^  2  Mete.  147 ;  Murly  v.  Mohawk  Valley  Insurance  Co.y  5 
•Oray,  541,  546 ;  Story,  J.,  in  McLanahan  v.  Universal  Insurance 
Oo*9 1  Pet.  170, 188 ;  Hawes  v.  New  Engla7ul  Insurance  O0.9  2  Ourtis' 
iS  0.  229.  The  testimony  of  the  defendants'  agent,  that  it  was 
^eir  custom  to  charge  extra  premiums  upon  such  unoccupied 
'dwelling-houses,  was,  indeed,  inadmissible,  because  it  went  no  fur- 
ther than  to  prove  a  particular  custom  of  the  defendants,  not 
«hown  to  have  been  known  to  the  plaintiff.  Carter  v.  Boehniy  3 
Burr.  1906;  Hartford  Protection  Insurance  Co.  v.  Hanner,  2  Ohio 
Bt.  452;  Adams  v.  Otterbacky  15  How.  539;  Berkshire  Woollen 
Co.  V.  Proctor^  7  Gush.  417.  But  the  testimony  of  witnesses,  having 
the  requisite  knowledge  and  experience,  that  it  was  the  custom 
of  insurance  companies  generally  to  charge  extra  premiums  upon 
dweDing-lionses  intended  or  known  to  be  unoccupied,  was  oompe- 
tnt;  and  fadh  eridenoe  haTing  been  offered  and  rejected,  the 

Xxeeptians  must  be  sustained. 
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White,  plaintiff;  t.  Whitb. 

<]«1I1M.W.) 


Dkore* — mmrriag$  tfguH^  party,    OontUiuHonaUiif  nf  ipeekd  Imw  remderk^ 

a  marriage  valid. 

When,  hj  general  etatute,  the  gailt7  diToroed  party  ia  prohibited  from  many- 
ing  again  without  leave  of  court,  and  he  marriea  again  without  such  leaver 
believing  he  has  a  right  00  to  do,  the  subeeqnent  marriage  is  invalid. 
A  special  act  of  the  legislature  declaring  the  two  persons  so  married  "  to  be 
husband  and  wife  to  all  legal  intents  and  purposes,"  is  unoonstitutioii^ 
(8m  note,  p.  098.) 

LiBBL  for  divoroe  from  bed  and  board  for  deaertion,  brought  bj 
Benjamin  White  y.  Mary  F.  White,  The  case  was  reported  to  tl^ 
fall  court  by  Wslu,  J.,  as  follows : 

*^  The  parties  were  married  at .  Boston,  October  20,  1864^  and 
lived  together  as  husband  and  wife  at  Weymouth  until  August  26^ 
1869,  when  the  libelee  deserted  the  libelant,  and  left  the  States 
and  is  now  in  parts  unknown.  The  libelant  had  been  previoual/ 
married  and  his  former  wife  is  still  living.  Before  his  marriage  to 
the  libelee,  his  former  wife  had  obtained  a  decree  against  him,  ia 
the  county  of  Norfolk,  of  divorce  from  the  bond  of  matrimony,  lor 
the  cause  of  desertion.  He  oontiucted  the  present  marriage  in  the 
belief  that  the  dissolution  of  the  former  marriage  left  him  free  and 
with  a  legal  right  to  marry  again.  Subsequently,  learning  that  snob 
was  not  the  case,  and  that  the  validity  of  the  marriage  was  quea* 
tionable,  he  and  the  libelee  joined  in  a  petition  to  the  legislature 
for  the  passage  of  an  act  to  legalize  or  confirm  said  marriage,  and 
thereupon  the  statute  of  1869,  oh.  877,  was  passed.  There  is  one 
child  of  this  marriage,  bom  before  the  passage  of  said  statute  and 
now  in  the  custody  of  the  libelee. 

'^  If  the  marriage  of  the  parties  is  valid,  or  made  valid  by  the  aet 
of  the  legislature,  so  as  to  entitle  the  libelant  to  maintain  thie 
proceeding,  a  decree  of  divoroe  from  bed  and  board  is  to  be  entered ; 
otherwise,  the  libel  to  be  dismissed'' 

8.  SnaWf  for  libelant 

/•  KnawleSf  Jr^  for  libelee. 

*, 

0.  0.  Shattuek  and  W.  A.  Munroey  for  former  wifk 


OCTOBER  TEBM,  1870.  537 


White  T.  White. 


Ohafxak,  0.  J.  The  libelant  has  been  legally  married  to  a 
wife  who  is  still  living.  He  was  gailty  of  deserting  her,  and  for 
this  cause  she  obtained  a  divorce  against  him  trom  the  bond  of 
matrimony.  By  Oeneral  Statutes^  chapter  107,  section  25,  in  cases 
of  divorce  from  the  bond  of  matrimony  the  innocent  party  may 
marry  again,  as  if  the  other  party  were  dead.  In  case  of  any 
marriage  contracted  by  the  guilty  party  during  the  life  of  the  other 
party,  except  as  provided  in  the  following  section,  he  shall  be 
adjudged  guilty  of  polygamy.  The  following  section  provides  that 
upon  petition  to  the  supreme  judicial  court  the  party  may  be 
authorized  by  the  court  to  marry  again.  This  libelant,  without 
obtaining  such  authority,  married  the  libelee  on  the  20th  of 
October,  1864,  in  violation  of  the  statute,  and  lived  with  her  as  her 
husband,  and  thus  became  guilty  of  the  crime  of  polygamy.  It 
appears  that  he  did  this  in  the  belief  that  he  had  a  right  to  marry 
again.  But  no  principle  is  better  established  than  that  ignorance 
of  the  law  is  no  excuse  for  its  violation.  Even  in  an  indictment  for 
the  crime  of  polygamy  it  would  have  been  no  excuse ;  and  we  cannot 
pay  any  regard  to  it  in  the  present  case.  CommonweaUh  v.  Elwell^ 
2  Mete.  190 ;  CommonwedUh  v.  Mash,  7  id.  472 ;  ComnwntoeaUh  v. 
BoyfUon,  2  Allen,  160. 

He  now  brings  his  libel  on  the  ground  that  the  libelee  has 
deserted  him.  But  if  this  were  the  whole  case,  she  had  a  right  to 
desert  him,  and  it  was  her  duty  to  do  so  as  soon  as  she  ascertained 
the  truth  in  regard  to  him.  He  denies  that  she  had  such  right,  and 
relies  upon  the  statute  of  1869,  ch.  377,  which  enacts  that  ^  Benjamin 
White  and  Mary  F.  White,  who  is  now  and  has  heretofore  been 
reputed  his  wife,  are  hereby  declared  to  be  husband  and  wife  to  all 
legal  intents  and  purposes."  It  was  passed  June  9, 1869,  between 
two  and  three  months  before  the  alleged  desertion.  The  libelant 
was  not  her  husband,  and  is  not  entitled  to  a  divorce,  unless  this 
act  was  constitutionaL  The  constitution  provides,  in  part  .2,  ch.  3, 
art  5,  that  ^  all  causes  of  marriage,  divorce  and  alimony,  and  all 
appeals  firom  the  judges  of  probate,  shall  be  heard  and  determined 
by  the  governor  and  council,  until  the  legislature  shall  by  law  make 
other  provision."  Other  provision  was  made  as  to  some  of  these 
subjects  soon  after  the  constitution  was  adopted;  and  when  the 
special  act  of  1869  was  passed  all  such  cases,  including  petitions 
for  leave  to  marry  again,  were,  by  the  General  Statutes,  within  the 
jurisdiction  of  this  court,  and  this  court  alone  could  give  him 
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aathority  to  marry  again.  No  jarisdiotion  in  oaaes  of  marriage^ 
any  more  than  in  oases  of  divoroe,  alimony  or  appeals  from  the 
judges  of  probate,  had  been  conferred  by  any  law  upon  the  legisla- 
ture, nor  did  the  constitution  giye  them  any  power  to  hear  and 
decide  each  particular  case.  They  had  exercised  tiieir  power  to  take 
away  the  jurisdiction  of  the  governor  and  council,  and  confer  it 
upon  another  tribunal ;  and  until  the  general  law  by  which  they 
had  done  this  should  be  altered  or  repealed,  their  power  in  such  a 
<;ase  as  the  present  was  exhausted,  as  much  as  in  a  case  of  divorce, 
alimony  or  probate  appeal.  The  libelant  must  obtain  this  authority 
to  marry  again  from  this  court ;  and,  without  it,  his  nuirriage  was 
illegal  and  he  has  no  occasion  to  apply  for  a  divorce.  This  view 
supersedes  the  necessity  of  discussing  the  other  questions  stated  in 

the  argument  on  either  side. 

Libel  di9mi$9ed. 


80UTHWOBXH  T.  Old  Ooloky  4  Nbwpobt  Railway  Ooufamy. 


(1051liM.8tt.) 

OafUrHnUoiy  negHgenoe^ir^urff  to  runaway  horse  ly  a  railroad  frotfa. 

in  an  action  against  a  railroad  oompan7  lor  killing  plaintiff's  horse  at  a  high- 
way crossing,  evidence  was  adduced  showing  Uiat  a  servant  of  plaintiff, 
employed  to  deliver  goods,  upon  stopping  with  the  horse  and  wagon  to 
deUver  a  parcel  at  a  house  from  fifty  to  a  hundred  rods  from  the  railroad 
crossing,  left  the  horse  unfastened  for  four  or  five  minutes,  while  he  was  ia 
the  house,  knowing  it  was  not  afraid  of  cars,  and  having  used  it  for  three  or 
lour  months  without  ever  hitching  it  or  knowing  it  to  start,  and  that  the 
liorse  started,  while  the  servant  was  in  the  house,  and  ran  down  the  street 
and  into  defendants'  train,  which  vras  crossing  the  street  at  the  moment, 
whereby  it  was  killed.  The  judge  ruled  that,  ae  at  the  time  of  the  acddent 
the  horse  was  frightened,  and  not  under  the  control  of  any  one,  it  was  not 
the  subject  of  any  care  whatever,  and,  theroforo,  the  plaintiff  could  not 
reoover,  whatever  negligence  might  be  shown  on  part  of  defendants. 
EM  error,  and  that  the  question  of  due  care  of  plaintiff  was  for  the  jury. 

ToBT  for  killing  plaintiffs'  horse  and  injuring  their  wagon  by  a 
train  of  defendants'  cars  at  a  highway  crossing.    The  defendMntf 


OCTOBER  TERM,  1870.  529 


tk)uth worth  v.  Old  Colony  and  Newport  Bailwaj  <>o. 

obtaine«l  a  verdict,  in  the  superior  court,  before  Putnam,  J.>  who 
reported  the  following  case : 

"  Edson  S.  Hawes,  a  clerk  of  the  plain tiflfe,  who  were  traders,  testi- 
fied that  his  duty  was  to  deliver  goods  for  his  employers,  and  he  was 
using  the  team  for  this  purpose  on  the  day  of  the  injury ;  that  the 
plaintiffs  had  owned  the  horse  three  or  four  months;  that  he  stopped 
the  team  at  the  house  of  Peter  Woodman,  in  Dorchester,  to  deliver 
a  paroe),  and  left  the  horse  standing  at  the  door  unfastened ;  that 
he  had  been  in  the  house  four  or  five  minutes,  when  his  attention 
was  called  to  the  fact  that  the  horse  had  started ;  that  he  ran  after  it, 
but  could  not  stop  it ;  that  he  followed  it  around  a  corner,  and  the 
horse  ran  down  the  street,  and  ran  into  the  defendants'  train,  which 
was  crossing  the  road  at  the  moment,  and  struck  against  the  engine 
or  first  passenger  car,  and  was  killed,  and  the  wagon  injured.  He 
testified  that  he  did  not  know  what  started  the  horse ;  that  he  never 
was  accustomed  to  hitch  it  when  he  left  it ;  that  it  was  a  good  driving 
horse,  and  he  had  used  it  during  three  or  four  months,  and  had 
never  hitched  it,  or  known  it  to  start  before  this  time;  that  it  was 
not  afhud  of  cars;  that  the  place  where  he  stopped  on  the  street 
was  Arom  fifty  to  one  hundred  rods  from  the  railroad  crossing ;  that 
when  he  got  out  of  the  house  the  horse  was  ten  rods  from  him,  but 
gained  on  him  very  rapidly,  and  when  he  reached  the  track  was 
twtnty  to  thirty  rods  ahead;  that  the  horse  was  frightened;  that 
one  man  tried  to  stop  it,  but  could  not ;  that  the  flagman,  who  was 
stationed  at  the  crossing  (there  being  no  gate  there),  seeing  the 
horse  coming,  went  up  to  meet  the  horse  and  tried  to  stop  it,  and 
struck  it  once  or  twice  over  the  head,  neck  and  side  with  the  flag, 
but,  in  trying  thus  to  stop  it,  he  only  succeeded  in  turning  it  off 
from  the  middle  of  the  road  to  and  upon  the  sidewalk,  and  chang- 
ing its  gate  into  a  trot;  and  the  witness  was  of  opinion  that,  if  the 
flagman  had  not  interfered,  the  horse  would  have  gone  clear  to  the 
cars  and  have  crossed  the  road  without  striking  the  cars. 

''On  this  evidence,  which  was  all  that  the  plaintiffs  desired  to 
offer  on  the  question  of  due  care  on  their  part  at  the  time  of  the 
accident,  the  judge  ruled  that,  as  at  the  time  of  the  accident  the 
horse  was  frightened,  and  not  under  the  control  of  any  one,  it  was 
not  the  subject  of  any  care  whatever,  and,  therefore,  the  plaintiffs 
could  not  recover  in  this  action,  whatever  negligence  they  might 
show  on  the  part  of  the  defendante ;  and  directed  a  verdict  for  the 
iif tndantB ;  to  which  ruling  the  plaintiffs'  counsel  excepted,  and  the 
Vol.  VII.— 67 
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0886  is  now  reported  for  the  determination  of  the  snpreme  judicial 
court'* 

A.  O*  Ctarky  for  plaintillii. 

O.  F.  Chaate,  for  defendants 

AMESy  J.  According  to  the  well-settled  mle  in  cases  of  this  kind, 
it  was  necessary  for  the  plaintiffs  to  prove  that  on  their  part  there 
was  no  negligence  or  want  of  due  and  reasonable  care,  directly  con- 
tributing to  the  injury,  and  that  it  was  caused  entirely  by  the  want 
of  such  care  on  the  part  of  the  defendants.  It  was  assumed  by  the 
learned  judge  at  the  tnal,  that  the  fact  that  the  horse  had  escaped 
from  his  driver,  and  was  running  at  large  and  not  under  the  control 
of  any  one,  was  decisive  against  the  plaintiffs'  right  to  recover  in  this 
action,  whatever  negligenco  they  might  show  on  the  part  of  the 
defendants.  This  is  undoubtedly  true  in  the  case  of  actions  against 
towns  or  cities,  for  injuries  occasioned  by  a  defect  or  want  of  repair 
in  a  highway.  Under  the  statute  applicable  to  such  cases,  it  must 
be  made  to  appear  that  the  defect  or  want  of  repair  was  the  sole 
cause  of  the  injury.  The  case  of  Davi^  v.  Dudley^  4  Allen,  557, 
upon  which  the  defendants  rely,  was  a  case  of  that  kind.  In  that 
case,  as  in  this,  the  horse  had  escaped  from  his  driver  and  was 
running  at  large,  and  the  court  say  that  in  such  a  state  of  facts 
<'  the  plaintiff  unavoidably  failed  to  show  the  exercise  of  due  care, 
because  it  was  not,  and  could  not  have  been,  at  that  time  exerted," 
and  that  the  horse  *'  was  not  the  subject  of  any  care  whatever ''  at 
the  moment  of  injury.  The  true  ground  of  the  decision,  how- 
ever, and  the  only  ground  on  which  it  can  stand,  is  not  that  the 
plaintiff  was  not  in  the  exercise  of  due  care,  but  that  "  the  blind 
violence  of  the  animal,  acting  without  guidance  or  direction,"  con- 
tributed to  the  injury,  and  the  defect  in  the  highway  was  not  the 
sole  cause  of  it  It  was  not  a  question  of  due  care  on  the  plaintiff's 
part,  but  the  true  ground  of  defense  was,  that,  even  if  without  &ult 
or  negligence  on  the  plaintiff's  part,  the  horse  had  escaped  or  become 
wholly  unmanageable,  and  that  state  of  things  was  not  produced 
by  a  defect  in  the  high  way ,  the  town  was  not  responsible,  although 
the  defect  in  the  highway  was  also  a  cause  of  the  injury.  Ibgg  t. 
Nahant,  98  Mass.  578 ;  Titus  v.  Northhridge,  97  id.  268,  204. 

It  appears  to  us  that  the  question  whether  there  was  a  want  of 
due  and  reasonable  care  on  the  part  of  the  plaintiffs,  which  con- 
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fcributed  directly  to  the  accident,  shou.d  have  been  submitted  to  the 
jury.  We  cannot  say,  as  matter  of  law,  that  to  leave  the  horse 
unfastened,  for  the  time  and  under  the  circumstances  described  in 
the  re][)ort,  was  necessarily  a  want  of  due,  reasonable  and  ordinary 
care.  It  was  evidence  having  a  tendency,  and,  perhaps,  a  strong 
tendency  to  prove  negligence,  but  it  was  at  all  events  for  the  jury 
to  consider.  This  they  have  had  no  opportunity  to  do,  as  the  court 
directed  a  verdict  for  the  defendants  under  the  mistaken  impression 
that  the  mere  fact  that  the  horse  at  the  time  of  the  accident  was  not 
under  the  control  of  any  one,  was  decisive  upon  the  question  of 
n^ligenoe.     Titcamb  v.  Pitchburg  Railroad  Co^  12  Allen,  254. 

Verdict  set  aside  ;  new  tried  ordered^ 


OoiocoirwEALTH  V.  BuRKE,  appellant. 

(lOKMaM.378.) 

WhoN  a  man  has  carnal  interooorse  with  a  woman  (not  his  wife),  without  hot 
oonsent,  while  she  Is,  as  he  knows,  wholly  insenslfcle,  he  is  guilty  of  rape. 
{See  note,  p,  585.) 

IiiBiCTMENT  for  rape.    The  opinion  states  the  case. 

J.  BrowHy  for  defendant 

C.  Alletiy  attorney-general,  for  commonwealtlu 

Orat,  J.  The  defendant  has  been  indicted  and  convicted  for 
aiding  and  assisting  Dennis  Oreen  in  committing  a  rape  upon 
Joanna  Caton.  The  single  exception  taken  at  the  trial  was  to  the 
refusal  of  the  presiding  judge  to  rule  that  the  evidence  introduced 
was  not  sufficient  to  warrant  a  verdict  of  guilty.  The  instructions 
giyen  were  not  objected  to,  and  are  not  reported  in  the  bill  of  excep- 
tion?. The  only  question  before  us,  therefore,  is,  whether,  under 
any  instructions  applicable  to  the  case,  the  evidence  would  support 
a  conviction. 
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That  eyidence,  which  it  is  unnecessary  to  state  in  detail,  was  suf- 
ficient to  authorize  the  jury  to  find  that  Oreen^  with  the  aid  and 
asBistanoe  of  this  defendant,  had  carnal  intercourse  with  Mrs.  Gaton^ 
without  her  previous  assent,  and  while  she  was,  as  Green  and  the 
defendant  both  knew,  so  drunk  as  to  be  utterly  senseless  and  incapa- 
ble of  consenting,  and  ynih  such  foroe  as  was  necessary  to  effect  the 
purpose. 

All  the  statutes  of  England  and  of  Massachusetts,  and  all  the 
text-books  of  authority,  which  have  undertaken  to  define  the  crime 
of  rape,  hare  defined  it  as  the  having  carnal  knowledge  of  a  womaa 
by  a  force  and  against  her  will  The  crime  consists  in  the  enforcement 
of  a  woman  without  her  consent.  The  simple  question,  expressed 
in  the  briefest  form,  is,  was  the  woman  willing  or  unwilling  ?  The 
earlier  and  more  weighty  authority  show  that  the  words  '^  against 
her  will,"  in  the  standard  definitions,  mean  exactly  the  same  thing 
as  **  without  her  consent;''  and  that  the  distinction  between  these 
phrases,  as  applied  to  this  crime,  which  has  been  suggested  in  some 
modern  books,  is  unfounded. 

The  most  ancient  statute  upon  the  subject  is  that  of  Westm.  I 
ch.  13,  making  rape  (which  had  been  a  felony  at  common  law)  a 
misdemeanor,  and  declaring  that  no  man  should  '^  ravish  a  maiden 
within  age,  neither  by  her  own  consent,  nor  without  her  consent, 
nor  a  wife  or  maiden  of  full  age,  nor  other  woman,  against  her  will,** 
on  penalty  of  fine  and  imprisonment,  either  at  the  suit  of  a  party  or 
of  the  king.  The  statute  of  Westm.  II,  ch.  34,  ten  years  later,  made 
rape  felony  again,  and  provided  that  if  a  man  should  "  ravish  a 
woman,  married,  maiden,  or  other  woman,  whei*e  she  did  not  con- 
sent neither  before  nor  after,"  he  should  be  punished  with  death,  at 
the  appeal  of  the  party ;  and,  likewise,  where  a  man  ravisheth  a 
woman,  married  lady,  maiden,  or  other  woman,  with  force,  although 
she  consent  afterward,"  he  should  have  a  similar  sentence  upon 
prosecution  in  b^alf  of  the  king. 

It  is  manifest  upon  the  face  of  the  statutes  of  Westminster^  and 
is  recognized  in  the  oldest  commentaries  and  cases,  that  the  woidi 
"  without  her  consent "  and  **  against  her  will "  were  used  synony« 
mously;  and  that  the  second  of  those  statutes  was  intended  to 
change  the  punishment  only,  and  not  the  definition  of  the  crimen 
apon  any  indictment  for  rape,  leaving  the  words  ^^  against  her  will,'' 
.18  used  in  the  first  statute,  an  accunite  part  of  the  description* 
Mirror, ch.  1,  §  12  ;  ch.  3,  ^n;   ;h.  5.  §  5 ;  30  &  31  Ed w.  I,  529-o3-2  ; 
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92  Edw.  IV,  22 ;  Staunf.  P.  C.  24  a.  Coke  treats  the  two  phrases  as 
equivalent ;  for  he  says :  ^  Rape  is  felony  by  the  common  law  declared 
by  parliament,  for  the  unlawful  and  carnal  knowledge  and  abuse  of 
any  woman  above  the  age  of  ten  years  against  her  will,  or  oi  a 
woman  child  under  the  age  of  ten  years  with  her  will  or  against  her 
will  ;**  although,  in  the  latter  case,  the  words  of  the  statute  of  Westm. 
I  (as  we  have  already  seen),  were  ^  neither  by  her  own  ooosent,  noi 
without  her  consent''  3  Inst  60.  Coke  elsewhere  repeatedly 
defines  rape  as  ''  the  carnal  knowledge  of  a  woman  by  force  and 
against  her  will."  Co.  Lit  123  &;  2  Inst  180.  A  similar  definition 
is  given  by  Hale,  Hawkins,  Comyn,  Blackstone,  East  and  Starkie, 
who  wrote  while  the  statutes  of  Westminster  were  in  force ;  as  well  as 
by  the  text  writers  of  most  reputation  since  the  statute  of  9  Geo.  IV, 
ch.  31,  repealed  the  earlier  statutes,  and,  assuming  the  definition  of 
the  crime  to  be  well  established,  provided  simply  that  ^'  every  peraon 
convicted  of  the  crime  of  rape  shall  sufier  death  as  a  felon."  1 
Hale's  P.  C.  628 ;  1  Hawk.  Ch.  41 ;  Com.  Dig.  Justices,  §  2 ;  4  BL 
Com.  210;  1  East's  P.  C.  434;  Stark.  Crim.  PI.  (2d  ed.),  77  431; 
1  Russell  on  Crimes  (2d  Am.  ed.),  556  ;  (7th  Am.  ed.),  675 ;  3  Chit 
Crim.  Law,  810;  Archb.  Crim.  PL  (10th  ed.)  481;  1  Gabb.  Crim. 
Law,  831.  There  is  authority  for  holding  that  it  is  not  even  neces- 
sary that  an  indictment,  which  alleges  that  the  defendant  '^ feloni- 
ously did  ravish  and  carnally  know "  a  woman,  should  add  the 
words  "  against  her  will."  1  Hale's  P.  C.  632 ;  Barman  v.  Common' 
wealth,  1 2  S.  ft  R.  69 ;  Cmnmonwealth  v.  Fogerty,  8  Gray,  489.  How- 
ever that  may  be,  the  office  of  those  words,  if  inserted,  is  simply  to» 
negative  the  woman's  consent    Stark.  CrinL  PL  431,  note. 

In  the  leading  modern  English  case  of  Tiie  Queen  v.  Q$fnpli% 
the  great  majority  of  the  English  judges  held  that  a  man  who 
gave  intoxicating  liquors  to  a  girl  of  thiHeen,  for  the  purpose, 
as  the  jury  found,  "of  exciting  her,  not  with  the  intention  of 
rendering  her  insensible,  and  then  having  sexual  connectium 
with  her,*?  and  made  her  quite  drunk,  and,  while  she  was  in  a 
state  of  insensibility,  took  advantage  of  it,  and  ravished  her,  was 
guilty  of  rai)e.  It  appears  indeed  by  the  judgment  delivered  by 
PATTESOiTy  J.,  in  passing  sentence,  as  reported  in  1  Cox's  Grim*  Cas. 
22O9  and  1  C.  ft  K.  746,  as  well  by  the  contemporaneous  niotes<  of 
Parke,  B.,  printed  in  a  note  to  1  Denison,  92,  and  of  Aldrbson,  B., 
as  read  by  him  in  The  Queen  v.  Page,  2  Cox's  Crim.  Caa  133,  that 
the  decision  was  influenced  by  its  having  been  proved  at  the  trial 
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HuKTLSTy  plaintiff,  v.  Whittibb. 

(106  Haas,  an.) 

LeUen — Juno  far  maiUng  is  evidejiee  of  reselpi  af. 

Mailing  a  letter, -addFBsawl  to  a  merehant  at  his  place  of  biuiiMflB,  \»  primm 
flioie  evidenee  that  it  raached  Ita  deatinatioa,  aabjeet  to  nbattal  bf  him. 

Contract  to  recover  the  value  of  velocipedes.  The  defense  waa 
that  defendant,  who  had  contracted  for  the  velocipedes  of  plaintiff 
had  not  received  information  of  their  manufacture  and  readiness  to 
be  delivered.  Plaintiff  contended  that  notice  had  been  given  by 
mail,  but  defendant  testified  that  he  never  received  the  letter. 

The  defendant  requested  the  judge  to  instruct  the  jury  that 
mailing  such  a  letter  was  not  sufficient  notice,  unless  they  were  salr 
isfied  that  the  defendant  received  the  same.  The  judge  gave  this 
instruction ;  and  also  instructed  the  jury  that  the  mailing  of  the 
letter  would  he  prima  facie  evidence  that  it  reached  its  destination^ 
subject  to  rebuttal  by  the  defendant's  testimony. 

The  jury  returned  a  verdict  for  the  plaintiff  for  the  whole  soni 
claimed  by  him ;  and  the  defendant  alleged  exceptions. 

0.  Marston,  for  defendant. 

&  R,  TowTisend,  for  plaintiff. 

Gray,  J.  The  depositing  of  a  letter  in  the  post-offlce,  addressed 
to  a  merchant  at  his  place  of  business,  is  prima  facie  evidence  that 
he  received  it  in  the  ordinary  course  of  the  mails ;  and  where  there 
is  no  other  evidence,  the  jury  should  be  so  instructed.  Parsons,  C. 
J.,  in  Munn  v.  Baldwiiiy  6  Mass.  316, 317 ;  Parker,  C.  J.,  in  Oroton 
V.  Lancaster^  16  id.  110, 112;  Shaw,  C.  J.,  in  Dana  v.  KemhUy  19 
Pick.  112, 114;  Gibson,  0.  J.,  in  Callan  v.  Oaylord,  8  Watts,  321; 
0(^  V.  WellcTy  16  Vt.  63 ;  RusseU  v.  Buckley,  4  B.  L  525 ;  1  GreeoL 
Ev.,  §  40 ;  1  Taylor  on  Ev.  (5th  ed.),  §  147. 

The  presumption  so  arising  is  not  a  conclusive  presumption  of 
law.  but  a  mere  inference  of  fact,  founded  on  the  probability  that 
the  officers  of  the  government  will  do  their  duty,  and  the  usual 
course  of  business;  and,  when  it  is  opposed  by  evidence  that  the 
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letter  was  never  received,  must  be  weighed,  with  all  the  other  cir- 
cumstances of  the  case,  bj  the  jury,  in  determining  the  qaesiion 
whether  the  letter  was  actually  received  or  not ;  and  the  harden  of 
proving  its  receipt  remains  throughout  upon  the  party  who  a»>ert8 
it  Crane  v.  Pratt,  12  Gray,  348;  Greenfield  Bank  v.  Crafts,  4 
Allen,  447. 

In  each  of  the  two  cases  just  cited,  the  ruling  which  was  held  to 
have  been  rightly  refused  was,  in  terms  in  the  first  case^  and  as 
understood  by  the  court  in  the  second,  that  the  putting  of  a  letter 
into  the  post-office  raised  a  presumption  not  merely  of  fact,  but  of 
law,  that  is  to  say,  a  conclusive  presumption  that  it  had  been 
received.  In  the  first  case,  the  ruling  that  the  mailing  of  the  letter 
was  only  evidence,  to  be  weighed  and  appreciated  by  the  jury  with 
other  evidence  on  that  question,  was  sustained  upon  the  ground 
that  it  in  substance  embraced  the  proposition  that  the  deposit  of 
the  letter  in  the  post-office  create  of  itself  a  presumption  of  fact, 
"  slight  or  otherwise,"  that  the  letter  was  received  by  the  person  to 
whom  it  was  addressed ;  and  the  ruling  affirmed  in  the  second  case 
was  substantially  similar.  If  the  dictum  of  Mr.  Justice  Dewey,  in 
the  second  case,  that  in  no  other  cases  than  those  of  notices  to 
indorsers  of  commercial  paper  "  the  putting  of  a  letter  into  the 
post-office  is  presumptive  evidence  of  the  fact  of  the  receipt  of  such 
notice,"  can  be  construed  as  meaning  any  thing  more  than  that  it 
does  not,  except  in  the  case  of  negotiable  paper,  raise  a  presumption 
which  cannot  be  rebutted,  it  is  inconsistent  with  all  the  other 
authorities.  The  only  case  which  he  cited  to  that  point  was  of  • 
notice  by  the  overseers  of  one  town  to  those  of  another,  to  charge 
the  latter  with  the  settlement  of  a  pauper,  which  was  held  not  to 
be  sufficiently  proved  by  evidence  of  putting  a  letter  into  the  mail, 
because  municipal  officers  were  not  to  be  presumed,  iis  merchants 
would  be,  to  go  daily  to  the  post-office,  and  because  a  town  was  not 
obliged  to  pay  the  postage  upon  such  a  notice  or  upon  its  own 
answer  thereto.     Oroton  v.  Lancaster,  16  Mass.  110. 

At  the  trial  of  the  present  case,  the  jury  were  instructed  in  exact 
accordance  with  the  law  upon  this  subject ;  for  the  instruction  that 
the  mailing  of  the  letter  would  be  prima  facie  evidence  that  it 
reached  its  destination,  was  accompanied  and  prefaced  by  an  instruc- 
tion that  the  mailing  of  the  letter  was  not  sufficient  notice  unless 
they  were  satisfied  that  the  defendant  received  the  same. 

Exceptions  overruled. 

Vol.  VII.  — 68 
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Bbowk,  plaintiff,  y.  Quikot  Motual  Fibb  iKSUkAKCi  Ookpavt. 


nre  inawranoe — wkuxHcn, 

h  poli<7  of  fire  insaranoe  was  iasued  to  plaintiff  for  a  aam  "  being  not  more 
than  three-fourths  of  the  yalue  of  the  property  described  in  the  applica- 
tion." A  subsequent  proviso  restricted  the  liability  of  the  company  to 
"  three-fourths  of  the  actual  cash  value  of  the  property  insured  at  the  time 
of  the  loss."  HM,  that  the  valuation,  which  was  contained  in  the  applica- 
tion, was  not  controlling,  and  that  proof  of  the  actual  value  at  the  time  of 
the  loes  was  admissible. 

OoNTBACT  on  a  policy  of  insarance,  issued  October  %%  1867,  insur- 
iiig  plaintiff's  bam  against  fire,  in  the  sum  of  $800,  *^  being  not 
more  than  three-fourths  of  the  value  of  the  property  described  in 
the  application  of  the  insured,'*  and  containing  the  following 
printed  clause:  ''This  company  shall  in  no  event  be  liable  beyond 
the  sum  insure49  nor  beyond  three- fourths  of  the  actual  cash  value 
of  the  property  insured  at  the  time  of  the  loss  or  damage,  noi 
beyond  such  sum  as  will  enable  the  insured  to  replace  or  restore  the 
property  lost  or  damaged."  The  application  stated  the  estimated 
value  of  the  property  as  $1,200. 

At  the  trial,  the  plaintiff  proved  a  total  loss  in  December,  1867. 
The  defendants,  disclaiming  any  charge  of  fraud,  offered  eyidence, 
against  the  objection  of  the  plaintiff,  tending  to  show  that  at  the 
time  of  the  loss  the  property  was  worth  less  than  11,066.66  in  actual 
cash  value.  The  judge  admitted  the  evidence,  and  ruled  that  the 
amount  recoverable  was  three-fourths  of  the  actual  cash  value  at 
the  time  of  loss,  to  be  determined  by  the  jury  on  the  evidence*  The 
jury  returned  a  verdict  for  the  plaintiff  for  $684 ;  and  she  alleged 
exceptions. 

7!  M.  SUtsony  for  plaintiff,  cited  Borden  v.  Hingham  Inaur^ 
anee  Co,y  18  Pick.  523 ;  Fuller  v.  Boston  Insurance  Co^  4  Meta  206 ; 
Holmes  v.  Gharlestown  Insurance  C7o.,  10  id.  212 ;  Phillips  v.  Mer^ 
rimack  Insurance  Co.,  10  Cush.  350 ;  Nirliohs  v.  Fayette  Insurance 
Oo^  1  Allen,  63,  69 ;  Harris  v.  Eagle  Mre  Co.,  5  Johns.  368 ;  Gush- 
man  v.  Northwestern  Insurance  Co,,  34  Me.  487;  Alsop  v.  Com* 
mercial  Insurance  Co,,  1  Sumn.  451,  469 ;  Shawe  v  Felton,  2  East. 
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109;  Eastern  Railroad  Go,  t.  Relief  Insurance  Co.y  98  Mass.  420, 
426;  2  Parsons'  Mar.  Law,  62;  2  Phil.  Ins.,  §§  1188,  1189.  1245; 
Stat  1864,  ch.  196. 

0.  Marsion  and  C.  W.  Clifford^  for  defendants. 

Morton,  J.  The  defendant  corporation  insured  the  plaintiff 
npon  her  barn  in  the  sum  of  1800.  In  her  application  the  plaintiff 
represented  the  bam  to  be  of  the  value  of  $1,200,  and  the  defend- 
ants, upon  this  valuation,  issued  this  policy,  being  for  less  than 
three-quarters  of  the  value  of  the  property  insured.  If  the  policy 
had  contained  no  stipulation  controlling  the  valuation  thus  agreed 
upon  by  the  parties,  it  is  clear  that,  under  the  decisions  citf  d  by 
the  plaintiff,  this  valuation  would  be  conclusive  upon  both  parties, 
and  it  would  not  be  competent  for  the  defendants  to  show  that,  at 
the  time  of  the  loss,  the  property  insured  was  worth  less  than  11,200. 
But  in  this  case  the  policy  contains  the  stipulation  that  ''this  com- 
pany shall  in  no  event  be  liable  beyond  the  sum  insured,  nor  beyond 
three-fourths  of  the  actual  cash  value  of  the  property  insured  at  the 
time  of  the  loss  or  damage,  nor  beyond  such  sum  as  will  enable  the 
insured  to  replace  or  restore  the  property  lost  or  damaged."  Wc 
think  that  by  the  natural  constiniction  of  this  clause,  it  coutrols  he 
valuation  in  the  plaintiff's  application,  and  opens  the  question  of 
the  actual  value  of  the  property  at  the  time  of  the  loss.  It  is  an 
express  contract  between  the  parties,  limiting  the  liability  of  the 
company  to  three-quarters  of  such  actual  value.    It  follows,  that  the 

mling  excepted  to  was  correct 

Bxceptums  werruUd. 


McLeod,  plaintiff;  v.  Jokbs. 

(]06]CaM.I0B.) 
Vmicr  and  vendee — tretpoM, 

fal  an  aettOB  for  treflpaas,  it  appeared  that  plaintiff  gave  a  chattel  mortgage  and 
afterward  a  bill  of  sale  to  defendant,  of  household  f umitiue ;  that  the  far 
nitare  remained  In  posflesslon  of  plaintiff,  who,  subseqaently,  removed  to  1 
taking  It  with  him,  and,  nomp  time  after  that,  went  away  from  T.,  leaving 
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hie  house  locked  and  contalDiiig  the  fomitare,  and  that  defendant  umlmAed 
the  hoase  and  took  away  the  f  amitare.  HM,  that,  in  the  abeenee  of  other 
proof  of  Bome  license  or  permission,  express  or  implied,  defendant  was  liable 
for  forcible  entry,  although  he  believed  and  had  reasonable  cause  to  believe 
that  plaintiff  did  not  intend  to  return. 

ToBT  for  forcible  entry  of  plaintiff's  dwelling-house  in  Taunton, 
and  the  removal  therefrom  of  household  furniture. 

The  trial  was  bad  in  the  superior  court,  before  Pitman,  J« 
Property  "in  and  possession  of  the  close  (which  was  the  upper  story 
of  a  house)  by  the  plaintiff  were  admitted ;  and  the  plaintiff  intro- 
duced evidence  to  show  that  he  had  hired  and  occupied  the  prem- 
ises as  a  residence  and  dwelling  for  himself  and  his  wife  and  two 
childi'en,  about  two  years,  when,  in  September,  1868,  he  took  them 
on  a  visit  to  Fall  Eiver,  and  he  himself  went  to  New  York  on  a 
visit  to  his  father;  that  he  intended  to  return  to  Taunton  in  abojit 
four  weeks,  but,  for  various  reasons,  changed  his  original  design  and 
ceased  to  reside  in  Taunton ;  that  three  or  four  days  after  he  went 
away,  leaving  his  furniture  and  household  goods  in  the  same  state 
as  he  used  them  for  housekeeping  purposes,  and  the  doors  of  his 
tenement  locked,  the  defendant  went  to  the  house  with  a  key  that 
would  fit  the  door,  unlocked  and  entered  the  tenement  and  took 
and  carried  away  the  furniture. 

"  It  appeared  that  the  plaintiff,  while  living  in  Providence,  had 
given  to  the  defendant  a  bill  of  sale  of  a  part  or  the  whole  of  the 
articles  of  furniture,  and  had  subsequently  brought  them  with  him 
to  Taunton;  and  that  the  plaintiff  had  formerly  given  to  the 
defendant  a  mortgage  of  certain  goods  owned  and  used  by  the 
plaintiff  in  his  shop,  some  of  which  goods  the  plaintiff  testified  that 
he  subsequently  carried  to  his  house,  and  were  among  the  good^^ 
taken  by  the  defendant. 

'*  The  defendant  claimed  all  the  articles  taken  by  him,  under  the 
bill  of  sale  and  mortgage,  and  contended  that,  fi*om  the  circum- 
stances proved,  he  had  a  right  to  believe,  that  at  the  time  of  tho 
entry  the  plaintiff  did  not  intend  to  return  to  Taunton ;  and  he 
asked  the  judge  to  rule  that '  if  the  plaintiff  had  left  the  city  with 
tiis  family,  leaving  household  furniture,  the  defendant's  projperty, 
in  his  last  place  of  residence  in  the  city,  a  hired  tenement,  and  the 
defendant,  having  reasonable  cause  to  believe,  and  believing  that 
the  plaintiff  and  family  did  not  intend  to  return,  entered  said  red- 
lence  in  a  quiet  and  peaceable  manner  and  took  away  his  goodSr 
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eaasing  no  other  disturbance  than  was  necessary  in  order  to  get  the 
same,  he  would  not  be  liable  in  this  action/  The  judge  refused  bo 
to  rule,  and  ruled  that  'if  the  defendant  entered  the  plaintiff *8 
dwelling-house,  in  the  manner  shown  by  the  plaintiff's  evidence 
above  reported,  and  carried  away  the  goods  as  shown  by  the  plain* 
ciff 's  evidence,  he  would  be  liable  in  this  action  for  a  forcible  entry, 
although  he  went  there  to  get  his  own  property;  and  that  the 
defendant  would  have  no  right  to  enter  the  same  in  such  a  manner 
and  for  such  a  purpose,  without  some  license  or  permission  from 
the  plaintifiT,  express  or  implied,  other  than  the  mere  fact  that  his 
goods  were  in  said  premises  under  the  circumstances  before  stated.' 
The  jury  returned  a  verdict  for  the  plaintiff,  and  the  defendant 
alleged  exceptions.'' 

S.  H.  Bennett  and  W.  H.  Fax,  for  defendant 

J*.  Brown,  for  plaintifll 

Wblls,  J.  The  defendant  was  liable  as  a  trespasser  for  entering 
the  plaintiff's  close,  unless  he  can  justify  his  entry  by  some  legal 
right  or  by  some  license  or  permission  so  to  do.  The  plaintiff's 
absence  will  not  excuse  him.  Reasonable  cause  to  believe  and 
actual  belief  that  the  plaintiff  and  his  family  did  not  intend  to 
return  are  no  defense.  The  only  question  is,  whether  the  ruling 
of  the  court  below  was  correct,  that  **  the  mere  fact  that  his  goods 
were  in  said  premises  under  the  circumstances  stated"  did  not  fur- 
nish a  sufficient  ground  from  which  a  license,  permission  or  legal 
right  could  be  inferred. 

In  the  decision  of  this  question,  we  must  assume  that  the  defend- 
ant's claim  would  have  been  sustained,  that  his  title,  as  mortgagee 
of  all  the  property  taken  away  by  him,  was  valid,  and  his  mortgage 
debt  unpaid.  He  had  a  right,  then,  to  the  possession  of  the  prop- 
erty which  he  took. 

But  the  possession  of  the  plaintiff,  as  mortgagor,  was  not  wrong- 
ful The  goods  were  rightfully  upon  his  premises.  There  is  nothing 
to  show  that  the  terms  of  the  mortgage,  or  bill  of  sale  under  which 
the  defendant  claimed  them,  gave  him  any  special  authority  to 
enter  for  the  purpose  of  recovering  the  property,  in  any  event ;  not 
that  the  removal  of  the  goods  firom  the  shop  to  the  house,  or  firom 
Providence  to  Taunton,  was  inconsistent  with  the  rights  of  the 
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mortgagee  or  against  his  wishes.     The  removal  from  Providenoe 
was  about  two  years  before  the  time  of  this  entrji 

The  goods  then  were  rightfully  in  the  custody  of  the  plaintiff 
and  within  his  close.  The  defendant  was  the  owner  of  the  !egal 
tiUe,  with  a  present  right  of  possession.  Does  that  alone  justify 
him  in  a  breach  of  the  plaintiff's  close  ?  A  majority  of  the  court 
are  of  opinion  that  it  does  not 

One  whose  goods  are  stolen,  or  otherwise  illegally  taken  from  him, 
may  pursue  and  retake  them  wherever  they  may  be  found.  No  one 
can  deprive  him  of  this  right  by  wrongfully  placing  them  upon  his 
own  close.  Patrick  v.  CoUrick^  3  M.  &  W.  483 ;  Webb  v.  Beavaiij  6 
M.  &  O.  1055,  and  note;  Com.  Dig.  Trespass  D,  citing  2  Rol.  Ab. 
565, 1.54;  Baa  Ab.  Trespass  F,  1.  But  if  they  are  deposited  upon 
the  land  of  another,  who  is  not  a  participant  in  the  wrongful  taking, 
the  owner  cannot  enter  upon  his  land  to  retake  them ;  unless  in 
case  of  thefb,  and  fresh  pursuit  20  Vin.  Ab.  506,  Trespass  H,  a,  2, 
pi.  4,  5.  So,  from  the  necessity  of  the  case,  one  whose  cattle  escape 
upon  the  land  of  another  may  follow  and  drive  them  back,  without 
being  a  trespasser,  unless  the  escape  itself  was  a  trespass.  Com 
Dig.  Trespass  D,  citing  2  Bol  Ab.  565, 1.  35. 

In  these  cases,  the  law  gives  tbo  party  a  right  to  enter  for  tha^ 
particular  purpose. 

In  other  cases  a  right  or  liceii«*o  to  enter  upon  land  results,  or  may 
be  inferred,  from  the  contracts  of  the  parties  in  relation  to  per- 
sonalty. Permission  to  keep,  or  the  right  to  have  one's  personal 
property  upon  the  land  of  another,  involves  the  right  to  enter  for  iU 
removal.  Doiy  v.  Oorham,  5  Pick.  487 ;  Bac.  Ab.  Trespass  F,  1 ; 
White  V.  Elwell,  48  Me.  360. 

A  sale  of  chattels,  which  are  at  the  time  upon  the  land  of  the 
seller,  will  authorize  an  entry  upon  the  land  to  remove  them,  if,  by 
the  express  or  implied  terms  of  the  sale,  that  is  the  place  where  the 
purchaser  is  to  take  them.  Wood  v.  Manley,  11  Ad.&  El.  34;  JVW- 
tleton  V.  Sikeatj  S  Mete.  34 ;  Giles  v.  Simonds,  15  Gray,  441 ;  Drake 
V.  Wells,  11  Allen,  141 ;  McNeal  v.  Emerson,  15  Gray,  384. 

A  license  is  implied,  because  it  is  necessary  in  order  to  carry  the 
sale  into  complete  effect ;  and  is,  therefore,  presumed  to  have  been  in 
contemplation  of  the  parties.  It  forms  a  part  of  the  contract  of 
sals.  The  seller  cannot  deprive  the  purchaser  of  his  property,  or 
drive  him  to  an  action  for  its  recovery,  by  withdrawing  his  implied 
permission  to  comi*  Jin<l  take  it.     This  proposition  does  n«>t  apply. 
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of  oonrsoy  to  a  case  where  a  fleyerance  from  the  realty  ia  neoessary  to 
convert  the  subject  of  the  sale  into  personalty,  and  the  revocation  is 
made  before  such  severance. 

But  there  is  no  such  inference  to  be  drawn,  when  the  property,  at 
the  time  of  sale,  is  not  upon  the  seller's  premises ;  or,  when,  by  th« 
terms  of  the  contract,  it  is  to  be  delivered  elsewhere.  And  when 
there  is  nothing  executory  or  incomplete  between  the  parties  in 
respect  to  the  property,  and  there  is  no  relation  of  contract  between 
them  affecting  it,  except  what  results  from  the  facts  of  ownership  or 
legal  title  in  one,  and  possession  in  the  other,  no  inference  of  a 
license  to  enter  upon  lands  for  the  recovery  of  the  property  can  be 
drawn  from  that  relation  alone.  20  Vin.  Ab.  508,  Trespass  H,  a.  2, 
p].  18 ;  Anthony  v.  Haneys,  S'  Bing.  186 ;  Williams  v.  Marrisy  8  M. 
&  W.  488. 

We  think  the  authorities  cited  illustrate  and  establish  these 
distinctions. 

It  is  said  in  Com.  Dig.  Trespass  D,  citing  2  Rol.  Ab.  566, 1.  30, 
that  I  may  not  enter  lands ''  for  retaking  goods,  which  he  who  holds 
them  in  common  with  me,  put  there  ;  for  though  a  tenant  in  com- 
mon may  retake  goods  in  common,  when  the  ottier  takes  them,  yot 
he  cannot  justify  a  trespass  to  do  it" 

In  Wood  Y.Manley,  11  Ad.  &  El.  34,  where  the  doctrine  that  a 
sale  of  goods,  to  be  taken  on  the  premises  of  the  seller,  gives  a 
license  to  the  purchaser  to  enter  and  take  them,  is  laid  down,  it 
is  guarded  by  the  remark  of  Patteson,  J.,  **  I  do  not  say  that  a 
mere  purchase  will  give  a  license." 

In  Bac.  Ab.  Trespass  F,  1,  it  is  said :  '^  But  if  J.  S.  have  com- 
manded A.  to  deliver  a  beast  to  J.  N.,  and  J.  N.  go  into  Uie  close  of 
J.  S.  to  receive  the  beast,  the  action  does  lie ;  for,  as  the  beast  might 
have  been  delivered  at  the  gate  of  the  close,  the  going  of  J.  N. 
thereinto  is  not  necessary." 

In  the  note  to  Webb  v.  Beavan^  6  M.  &  0. 1055,  is  a  citation  from 
the  year-books,  9  Edw.  IV,  35,  in  which  Littleton,  J.,  after  laying 
down  the  doctrine  that  a  man  may  enter  the  close  of  another  to 
retake  his  own  goods  wrongfiiUy  put  there,  is  reported  to  have  said : 
^*  But  it  is  otherwise  if  I  bail  goods  to  a  man.  I  cannot  enter  his 
house  and  take  the  goods,  for  they  did  not  come  there  by  wrong, 
but  by  the  act  of  us  both." 

It  is  by  the  act  of  both  thut  goods,  upon  which  the  defendant 
had  only  a  chattel  morigage,  leaving  the  possession  rightfuUy  with 
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the  plaintifi^  were  in  the  plaintiff's  boiue.  In  20  Yin.  Ab.  507, 
Trespass  H,  ai  S^pL  12,  it  is  said:  ''If  a  man  takes  my  goods  and 
pais  them  npon  his  land,  I  may  enter  and  retake  them.  Oontnuy 
upon  bailment  of  goods,''  citing  the  aboye  anthority  of  Littleton* 
A  note  contains  the  following :  ''  When  a  man  bails  goods  to  another 
to  keep,  it  is  not  lawful  for  him,  though  the  doors  are  open,  to  enter 
into  the  house  of  the  bailee  and  to  take  the  goods,  but  ought  to 
demand  them ;  and  if  they  are  denied  to  bring  writ  of  detinue, 
and  to  obtain  them  by  law,"  citing  Bro.  Ab.  Trespass,  pL  208,  and 
21  Hen.  VII,  13.  A  right  to  enter  the  premises  of  the  mortgagor, 
without  legal  process,  is  not  essential  to  the  security  of  the  mort- 
gagee of  personal  property.  Permission  to  do  so  is  not  implied,  there- 
fore, from  the  existence  of  that  relatioft  alone.  If  there  was  any  thing 
in  the  form  of  the  mortgage  or  bill  of  sale,  or  in  the  nature  and 
circumstances  of  the  plaintiff's  possession  of  the  property,  which 
gave  the  defendant  a  right  to  seek  it  within  the  close  of  the  plaintill^ 
where  it  had  been  deposited  since  the  date  of  the  mortgage  or  bill 
of  sale,  it  should  have  been  made  to  appear.  The  burden  was  upon 
the  defendant  to  establish  the  special  right  which  he  set  up  in  justi- 
fication of  his  entry.  At  the  trial,  he  based  his  right  to  enter,  solely 
upon  his  title  to  the  personal  property,  and  the  supposed  abandon- 
ment of  the  premises  by  the  plaintiff;  and  asked  the  court  to  rule 
that  that  was  suflScient.  The  court  held  it  to  be  insufiicient  ^  with- 
out some  license  or  permission  from  the  plaintiff,  express  or  implied." 
The  defendant  does  not  show  that  there  was  any  thing  in  the  terms 
of  his  bill  of  sale  or  mortgage,  or  in  the  situation  of  the  property 
at  the  time  it  was  made,  or  in  the  circumstances  of  the  plaintiff's 
possession  at  the  time  of  the  entry,  from  which  such  license  or  per- 
mission could  be  implied ;  and  he  asked  no  instructions  upon  the 
eyidenoe  upon  that  point,  if  any  existed  at  the  triaL 

In  McNecd  y.  Emerson,  15  Oray,  384,  the  property  mortgaged  was 
furniture,  which  remained  in  the  same  situation  as  when  mortgage 
was  made,  and  the  circumstances  left  the  case  in  the  same  position, 
substantially,  as  a  sale  of  personal  property  to  be  remoyed  by  the 
purchaser. 

In  the  case  of  Heath  y.  Eandatt,  4  Oush.  195,  the  jury  must  haye 
found,  under  the  instructions  giyen  them,  that  the  oontraot  was 
that  the  defendant  had  a  right  to  take  the  projierty  away  any  day 
until  paid  for;  which  was  plainly  understood  tc^mean  aright  to 
take  it  Arom  the  premises  of  the  bailee.    It  is  to  be  obseryed  alao. 
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thai  in  that  ease  the  question  prened  in  theaorgamentyand  to-whioli 

die  difioiiflsion  by  the  court  was  mainly  directed,  wae  that  of  the 

right  to  terminate  the  bailment  without  the  demand  of  the  balanoe 

due  rpon  the  conditional  purchase ;  the  right  of  entry  upon  the 

plaintiff's  close  being  considered  only  incidentally. 

A  majority  of  the  court  are  of  opinion  that  the  facts  reported  in 

this  case  are  not  sufficient  to  sustain  the  justification  relied  on  by 

the  defendant,  and  that  the  instructions  upon  that  point  were 

correct    If  the  defendant  established  his  title  to  the  property  taken 

away,  he  would,  of  course,  be  liable  only  for  such  injury  as  he  did  to 

the  plaintiff's  house.    But  no  question  appears  to  be  raised  as  to  the 

measure  of  damages,  and  we  are  to  presume  that  proper  instme- 

tions  upon  that  point  were  gireii. 

JStacifiiofu  ^verrukdm 


JomrsQK  et  al,  phuntilb,  y.  Cutixjl 

BMute  offraud»  —  acceptance  cf  goode  foil 

Goods  sold  weie  driiTttied  to  a  ourier  by  direction  of  the  bajer ;  bat  he  now 
had  anj  metual  posBesBion  or  exerciaed  any  control  over  them  and  novor 
received  any  bill  of  lading.  Meld,  that  there  wae  not  a  sufficient  acoeiptanee 
and  receipt  to  take  the  sale  oat  of  the  statute  of  frauds. 

CoirrBACT  to  recover  the  price  of  goods  sold.  At  the  trial  it 
appeared  ^^  that,  upon  an  order  given  by  the  defendant  to  the  plain- 
tiff, the  goods  were  delivered  by  the  plaintiffs  to  the  proprietors  of 
a  line  of  steamboats  as  common-carriers,  and  by  them  brought  from 
New  York  to  Fall  Siver,  and  landed  and  lodged  in  their  warehouse 
at  Fall  River ;  that  they  were  delivered  by  the  plaintiffs  to  the  car- 
riers and  brought  to  Fall  Biver,  in  accordance  with  an  express  direc- 
tion by  the  defendant  to  the  plaintiffs  that  all  goods  ordered  by  tbe 
former  should  be  so  sent;  that,  when  the  defendant  had  previously 
ordered  goods  from  the  plaintiffs,  he  had  been  accustomed  tc  go 
himself  or  send  his  clerk  for  them  to  the  office  of  the  steamboal 
proprietors  at  Fall  ffiver;  that,  abjut  the  time  of  the  shipment  of 
these  goods,  a  bill  thereof  was  sent  by  the  plaintiffs  to  the  defisndant 
Vol.  VII.—  69 
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ftnd  daly  reoeired  by  hiin ;  that  notice  of  their  arrival  at  Fall  Riyer 
was  giyen  by  the  steamboat  proprietors  to  the  defendant,  who  sent 
his  clerk  for  them,  but  the  clerk,  not  finding  the  agent  of  the  steam- 
boat proprietors  present,  did  not  obtain  possession  of  them ;  that 
after  several  days  they  were  missing,  and  the  defendant  never  had 
any  actual  possession  of  them,  or  saw  or  examined  them ;  that  he 
did  not  notify  the  plaintiffs  of  his  failure  to  receive  the  goods  till 
several  weeks  afterward  ;  and  that  no  bill  of  lading  was  ever  sent  by 
the  plaintiffs  to  the  defendant,  nor  any  notice  of  their  shipment 
other  than  might  be  inferred  from  the  sending  of  a  bill  of  parcels. 
There  was  no  evidence  that  the  steamboat  proprietors  were  ever 
informed  of  the  directions  given  by  the  defendant  to  the  plaintiffs, 
or  that  the  defendant  had  given  the  steamboat  proprietors  authority 
to  receive  and  accept  on  his  account  goods  ordered  by  him,  unless 
it  could  be  inferred  from  the  facts  above  stated. 

^  The  defendant  requested  the  judge  to  instruct  the  jury  that, 
'  even  if  the  defendant  had  directed  goods  to  be  sent  to  him  by  the 
steamboat  company,  still  there  had  been  no  such  receipt  and  accept- 
ance of  the  goods  as  to  take  the  case  out  of  the  statute  of  frauds.' 
But  the  judge  declined  so  to  instruct  the  jury,  and  instructed  them 
*  that  if  the  goods  were  delivered  to  the  steamboat  company,  in  accord- 
ance with  the  express  direction  of  the  defendant,  that  they  should  be 
sent  by  that  line,  and  were  received  on  board  the  steamboat  and 
brought  to  Fall  River  for  the  defendant,  under  such  instructions, 
this  was  a  sufficient  acceptance  and  receipt  by  the  defendant  to 
satisfy  the  statute.'  The  jury  returned  a  verdict  for  the  plaintiffs^ 
and  the  defendant  alleged  exceptions." 

J.  M,  Afortofif  Jr.y  for  defendant,  besides  cases  referred  to  in  the 
opinion,  cited  Gusack  v.  Robinson,  1  Best  &  Smith,  299 ;  Bushel 
V.  Wlieelsr,  15  Q.  B.  442,  note ;  Morton  v.  Tibbetty  id.  428 ;  Hmison  v. 
Armitage,  5  B.  &  Aid.  557 ;  Acebat  v.  Levyy  10  Bing.  376 ;  Hunt  v. 
HerJit,  8  Exch.  814;  Meredith  v.  Meigh,  2  El.  &  BL  364;  Farina  v. 
Home,  16  M.  &  W.  119 ;  Rodgers  v.  Phillips,  40  N.  Y.  619 ;  Maxwell 
V.  Brown,  39  Me.  98 ;  Sheperd  v.  Pressey,  32  N.  H.  49 ;  Smith  v. 
Surmany  9  B.  &  0. 561 ;  Browne  on  Stat  of  Frauds,  §§  327, 329. 3:^0. 

J.  0.  Blaisdell,  for  plaintiffs. 

Orat,  J.  This  is  an  action  to  recover  the  price  of  goods  sold 
and  delivered  by  the  plaintiffs  to  the  defendant    The  price  being 
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more  than  $50,  and  there  being  no  memorandum  in  writing  of  the 
contract^  and  nothing  given  by  the  buyer  in  earnest  to  bind  the 
bargain,  or  in  part  payment  of  the  price,  proof  that  he  accepted 
and  receired  part  of  the  goods  is  required  by  the  stutute  of  fraude 
to  make  the  contract  valid.    Gen.  Stats.,  ch.  105,  §  5. 

Viewing  the  facts  proved  at  the  tiial  in  the  light  most  favorable 
to  the  plaintiffs,  it  is  clear  that  there  was  no  such  acceptance  and 
receipt  of  any  part  of  the  goods  by  the  buyer  as  will  satisfy  the 
statute.  Mere  delivery  is  not  suflBcient;  there  must  be  unequivocal 
proof  of  an  acceptance  and  receipt  by  him.  Such  acceptance  and 
receipt  may  indeed  be  through  an  authorized  agent  But  a  com* 
mon  carrier  (whether  selected  by  seller  or  by  the  buyer),  to  whom 
the  goods  are  intrusted  without  express  instructions  to  do  any  thing 
but  to  carry  and  deliver  them  to  the  buyer,  is  no  more  than  an 
agent  to  carry  and  deliver  the  goods,  and  has  no  implied  authority 
to  do  the  acts  required  to  constitute  an  acceptance  and  receipt  on 
the  part  of  the  buyer  and  to  take  the  case  out  of  the  statute  of 
frauds.  Snow  v.  Warner ^  10  Mete.  132 ;  Frosiburg  Mining  Co.  v» 
New  England  Olass  (7o.,  9  Gush.  115 ;  Boardman  v.  Spooner,  IS 
Allen,  353 ;  Quintard  v.  Bacons  99  Mass.  185 ;  Nomian  v.  PhilXip%y 
14  M.  &  W.  277 ;  NichoUon  v.  Boww,  1  EL  &  EL  172. 

Tne  steamboat  company  having  no  authority  to  receive  and 
accept  the  goods  so  as  to  bind  the  buyer,  and  there  being  no  evi- 
dence that  the  buyer,  in  person  or  by  any  authorized  agent,  ever 
had  actual  possession  of  the  goods,  or  opportunity  to  see  them  or 
ascertain  whether  they  conformed  to  his  order,  or  ever  exercised 
any  control  over  them  by  sale  or  otherwise,  or  even  received  any 
bill  of  lading  of  the  goods,  the  case  is  within  the  statute  of  frauds, 
and  the  action  cannot  be  maintained. 

Exceptions  euetained. 

IfoiB.— 8MCeMdMt»T.flUiiiMin«afit«,  vtfl.— Bkp. 
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(106  Man.  477.) 

LamdloTd  and  tenant — repain, 

iL  Undkvd,  toeing  solidtod  by  hia  tenant  to  have  an  oat-hoaae  repeiied. 
grtktoHUmBlj  undertook  to  make  the  lepain,  and  negligently  and  onakiUf nllj 
performed  the  work,  whereby  the  tenant's  wife  was  subeequently  injured. 
Meld,  that  the  landlord  was  liable  for  the  Injury. 

ToET  for  personal  injury  sustained  by  the  female  plaintiff.  It 
appeared  fliat  the  plaintiffs,  John  Oill  and  wife,  were  occupying  a 
tenement  of  defendant;  the  priyy  was  out  of  repair,  and  the 
plaintiffs  requested  the  defendant  to  put  it  in  repair.  He  said  that 
he  would  do  so,  and,  accordingly,  made  some  repairs  on  it  himself 
with  the  aid  of  a  common  laborer,  and,  after  finishing  them,  he 
told  Mrs.  Oill  that  he  had  made  it  safe,  so  that  she  need  not  fear  to 
use  it.  During  the  ensuing  evening,  Mrs.  Gill  went  into  the  privy, 
when  the  floor  of  it  gave  way  and  she  was  precipitated  into  the 
rault. 

The  defendant  requested  the  judge  to  instruct  the  jury,  1.  That, 
^'  if  there  was  no  agreement  between  the  plaintiffs  and  the  defendant 
(hat  the  defendant  should  make  repairs,  then  the  defendant  was 
under  no  obligation  to  make  the  repairs,  and  the  plaintiffs  cannot 
recover ;  **  2.  That  **  if  the  defendsftit  made  repairs,  and  such  as  he 
believed  to  be  sufScient  and  proper,  in* order  to  make  the  premises 
safe,  then  he  is  not  liable  for  the  injury  complained  of; "  and  3. 
That  "  the  defendant  is  not  liable,  unless  he  knew  or  believed  that 
the  repairs  which  he  made  were  insufficient,  and  that  the  premises 
were  still  unsafe  and  dangerous.'^ 

The  judge  "refused  the  instructions  prayed  for,  except  the  first, 
but  did  instruct  the  jury  that  a  landlord,  independently  of  special 
contract,  is  not  bound  to  repair ;  but  if  the  jury  are  satisfied,  from 
the  evidence,  that  the  defendant  agreed  to  assume  the  repair  of  the 
privy,  and  did  in  fact  repair  the  same  himself,  and  thereafter 
assured  the  female  plaintiff  that  the  same  was  safe  and  in  good 
repair,  but,  in  point  of  fact,  the  same  was  not  put  in  safe  repair, 
by  reason  of  the  want  of  ordinary  skill  or  care  in  the  work- 
manship or  selection  of  materials  on  the  part  of  the  defendant,  and 
>be  female  plaintiff,  relying  on  the  said  assurance  of  the  defendant, 
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and  nsing  due  care  herself,  was  injured,  then  tbe  phdntiilb  mi^ 
recover/'  The  jury  found  for  the  plaintiffk,  with  domageB  ia  th» 
sum  of  1500 ;  Jind  the  defendant  alleged  exceptions. 

E.  J.  Shemiany  for  defendant. 

W.  R  GiUy  for  plaintiffs. 

Ames,  J.  In  the  ordinary  contract  between  landlord  and  tenaoi^ 
there  is  no  implied  warranty  on  the  part  of  the  former  that  the 
demised  premises  are  in  tenantable  condition.  '  He  is  under  no 
obligation  to  make  repairs,  unless  such  a  stipulation  makes  a  part 
of  the  original  contract ;  and  any  promise  to  do  so,  founded  merely 
on  the  relation  of  the  parties,  and  not  one  of  the  conditions  of  the 
lease,  would  be  without  consideration,  and,  for  that  reason,  would 
create  no  liability.  But,  although  a  gratuitous  executory  contract 
of  that  kind  would  not  be  binding  upon  him,  he  would  place  him- 
self in  a  yery  diffbrent  position  if  he  should  see  fit  to  treat  it  as 
binding,  and  actually  enter  upon  its  fulfillment  He  is  at  liberty  to 
repudiate  or  to  perform  it,  at  his  option  ;  but;  if  his  choice  should 
be  to  perform  it,  he  comes  under  some  degree  of  liability  as  to  the 
manner  of  its  performance.  It  is  well  settled,  that,  for  an  injury 
occasioned  by  want  of  due  care  and  skill,  in  doing  what  one  has 
promised  to  do,  an  action  may  be  maintained  against  him  in  favor 
of  the  party  relying  on  such  promise  and  injured  by  the  breach  of 
it,  although  there  was  no  consideration  for  the  promise.  Benden  y. 
Manning,  2  N.  H.  289 ;  Thome  y.  Deas,  4  Johns.  84 ;  Blsee  y. 
Gatward,  5  T.  R  143 ;  ShielU  y.  Blackhume,  1  H.  Bl.  158 ;  Boifi 
y.  Westy  22  Eng.  Law  &  Bq.  506. 

In  this  case,  the  landlord  was  told  that  the  building  was  in  an 
unsafe  condition ;  and  what  he  undertook  to  do,  at  the  request  of 
his  tenant,  was  to  make  it  safe.  He  not  only  assumed  to  do  ttie 
work,  but  he  notified  the  tenant  when  it  was  done,  and  invited  him 
to  make  use  of  the  building,  assuring  him  that  it  was  perfectly  safe. 
Under  these  circumstances,  it  was  correctly  ruled  by  the  presiding 
judge,  that  if  on  trial  it  proved  to  be  unsafe,  by  reason  of  the  want 
of  ordinary  care  and  skill  on  the  part  of  the  defendant  in  the  work- 
manship or  in  the  selection  of  the  materials  used,  he  might  be  held 
responsible  in  damages. 

It  is  argued  that,  upon  a  gratuitous  undertaking  of  this  nature^ 
the  defendant  could  only  be  held  responsible  for  bad  faith  or  for 
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gross  negligenoe,  and  that  it  was,  therefore,  an  error  to  instmet  the 
jnry  that  he  was  liable  for  want  of  ordinary  care  and  skill.  But^ 
in  assuming  to  make  the  repairs  at  the  request  of  the  tenant,  he 
must  be  considered  as  professing  to  have  the  requisite  skill  as  a 
mechanic,  and  as  undertaking  to  select  and  furnish  the  kind  auc 
quality  of  materials  appropriate  to  the  accomplishment  of  the  desired 
object  It  appears  to  us  that  this  is  one  of  the  cases  in  which  there 
is  no  practical  difference  between  gross  negligence  and  the  want  of 
ordinary  care  and  skill ;  and  that  the  omission  of  what  Baron  Kolfe 
calls  a  mere  yituperative  epithet  is  not  a  valid  objection  to  the 
judge's  charge.  The  true  question  for  the  jury  was,  whether  the 
defendant  had  discharged  the  duty  which  he  had  assumed,  with  that 
due  regard  to  the  rights  of  the  other  party  which  might  reasonably 
have  been  expected  of  him  under  all  the  circumstance&  His  under- 
taking required  at  least  the  skill  of  an  ordinary  mechanic,  and  his 
&ilure  to  furnish  it,  either  because  he  did  not  possess  or  neglected 
to  use  it,  would  be  gross  negligence.  Steafnboat  New  World  v.  Kinfft 
16  How.  469.  The  law  furnishes  no  definition  of  gross  negligence, 
as  distinguished  from  want  of  reasonable  and  ordinary  care,  which 
can  be  of  any  practical  utility.  The  question  of  reasonable  care 
must  always  depend  on  the  special  circumstances  of  each  ease,  and 
is  almost  of  necessity  a  question  of  fact  rather  than  of  law.  The 
degrees  of  p^ligence,  so  often  spoken  of  in  the  text-books,  do  not 
admit  of  such  precision  and  exactness  of  definition  as  to  be  of  any 
practical  advantage  in  the  administration  of  justice,  without  a 
detail  of  the  facts  which  they  are  intended  to  designate.  Steamboat 
Nino  World  v.  King^  16  How.  469 ;  CJiandler  v.  Worcester  Insurance 
Co.,  8  Cush.  328 ;  WOsoti  v.  Brett,  11  M.  &  W.  113 ;  Ort»  v.  Oenerai 
Iron  Screw  Collier  Co.,  Law  Rep.,  1  0.  P.  600.  The  jury,  undei 
proper  inati actions,  have  found  the  defendant  guilty  of  culpable 
asgligence,  and  accordingly  the 

Exceptions  are  owrruhd^ 
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Hbitdbbsok,  plaintiff,  t.  Staniford. 

(]06Man.fiOL) 
JtidgmmU  of  another  State  in  bar. 

Plaintiff  hftd  a  Yalld,  anaatiafled  jadgment  in  another  State  which  dofendaut 
had  not  attempted  to  aToid.  He  sued  on  the  orif^inal  dAmand,  and  defend- 
ant plead  the  Judgment  in  bar.    Held,  tliat  plaintiff  could  not  rRcover. 

CoirrBACT  on  a  promissory  note,  dated  October  20, 1864.  Plaintiff 
was  a  resident  of  Crescent  city,  California.  Defendant  was  formerly 
a  resident  of  California,  but  removed  thence  in  1867  to  Massachu- 
setts. Defendant  answered  to  this  action  that  there  was  a  judgment 
upon  the  same  note  in  the  county  of  Del  Norte,  California.,  against 
him  and  in  favor  of  the  plaintiff.  From  the  agreed  statement  of 
facts  it  appeared  that  in  June,  1868,  the  plaintiff  commenced  an 
action  before  a  justice's  court  against  this  defendant,  in  Crescent 
township,  and  county  of  Del  Norte,  California,  where  defendant 
had  resided,  upon  the  note  in  this  suit,  notice  of  the  pendency  of 
the  action  being  duly  giv|n  by  publication ;  and  the  action  was 
prosecuted  to  final  judgment  upon  default,  the  defendant  not  apjK^ar- 
ing  personally  or  by  counsel.  The  judgment  has  never  been  arrested, 
reversed,  reviewed  or  annulled,  but  is  now  a  valid  and  unsatisfied 
judgment  in  full  force  in  the  State  of  California.  Upon  the  facte 
agreeil,  it  was  stipulated  that  the  court  might  render  such  judgment 
as  was  warranted  by  the  pleadings.  The  superior  court  gave  judg- 
ment for  the  defendant,  and  the  plaintiff  appealed. 

(7.  A,  Sayward,  for  plaintiSl 

C.  Sewall,  for  defendant 

Wells,  J.  The  defendant  was  not  in  California  when  the  action 
was  commenced  against  him  there  nor  at  any  time  during  its  pen- 
dency. No  service  of  process  or  notice  was  ever  made  upon  him 
personally.  He  did  not  appear  by  counsel,  or  otherwise,  nor  assent 
to  the  judgment,  which  was  rendered  upon  his  default  of  ap|)ear« 
ance.  But  he  had  been,  for  a  long  time  before  that,  a  citizen  of 
California;  the  contract  was  made  there;  and  that  continued  to 
be  his  legal  domicile  when  the  judgment  was  rendered.    He  was. 
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therefore,  apon  principles  of  international  right,  subject  to  the  laws, 
uid  to  the  jarisdiction  of  the  courts  of  that  State.  Story's  Gonfl. 
Laws,  §§  546,  548 ;  Hall  v.  Williams,  6  Pick.  232,  240 ;  Gillespie  t. 
Commercial  Insurance  Co.,  12  Gray,  201.  In  Massachusetts,  juris- 
diction is  assumed  to  be  exercised  in  suits  against  parties  wlio  have 
been  inhabitants  of  the  State,  although  not  so  at  the  time  of  action 
brought.  Qert,  Stats.,  ch.  126,  §  1 ;  Morrison  v.  Underwood^  5  CoalL 
52;  Orcutt  t.  Ranney,  10  id.  183.  We  must  presume  that  the  exer- 
cise of  jurisdiction,  in  the  suit  in  question,  was  in  accordance  with 
the  laws  of  California.  The  agreed  facts  state  that  the  judgment 
*^  is  now  a  valid  and  unsatisfied  judgment,  in  full  force  in  the  State 
of  California.*' 

If  it  were  conceded  that  the  defendant  might  reverse  the  judg- 
ment upon  writ  of  error ;  or,  being  in  another  State,  avoid  it  by 
plea ;  it  would  not  follow  that,  until  so  reversed  or  avoided,  the 
plaintiff  is  at  liberty  to  treat  it  as  a  nullity  and  resort  to  his  original 
cause  of  action.  A  judgment,  -obtained  without  legal  notice  or 
service  of  process  upon  the  defendant,  there  being  no  other  objec- 
tion to  the  jurisdiction  of  the  court  rendering  it,  is  avoidable  only, 
not  void.  Hendrich  v.  Whittemore,  105  Mass.  23.  The  defendant  can 
avoid  it  only  by  plea,  except  where  he  il  compelled  to  resort  to  a 
writ  of  error.  And,  upon  such  plea,  the  burden  is  upon  him  to  show 
the  invalidity  of  the  judgment.  Bissell  v.  Wlieelock,  11  Cush.  277; 
Carleton  v.  Bickford,  13  Gray,  691 ;  Starhuck  v.  Murray,  5  Wend.  148. 
Besides  the  defendant  and  those  in  privity  with  him,  only  parties 
who  derive  from  the  defendant  some  right  which  is  affected  by  the 
judgment  can  avoid  it  by  plea.  Downs  v.  Fuller,  2  Mete.  135 ;  Vose 
V.  Morton,  4  Cush.  27.  Such  plea  is  available  only  when  the  judg- 
ment is  set  up  for  the  purpose  of  enforcing  it  or  asserting  rights 
under  it,  by  the  plaintiff  therein  or  some  *one  claiming  under  it. 
Neither  the  defendant  nor  other  parties,  who  may  avoid  the  judg- 
ment by  writ  of  error  or  plea,  can  otherwise  treat  it  as  of  no  effect 
Morrison  v.  New  Bedford  IvMUuHon  for  Simnys,  7  Gray,  269; 
Wheeler  v.  Aldrieh,  13  id.  51. 

In  the  opinion  of  the  court  a  plaintiff  who  has  ▼oluntsrily  oon* 
verted  his  demand  into  the  fSorm  of  a  judgment,  valid  where  it  ii 
rendered,  so  long  as  the  defendant  has  not  attempted  to  SToid  the 
judgment  in  any  mode,  cannot  himself  treat  it  as  of  no  effect,  and 
sue  upon  the  original  demand.  K  the  judgment  is  voidable  for 
want  of  serviee  upon  the  defendant  or  notice  to  him,  he  may  waive 


NOVEMBER  TEllM,  1870.  353 

Hendenon  y.  Staoiford. 

that  He  does  waive  it  by  pleading  the  fonner  jadgment  in  bar  oi 
the  present  action. 

A  plea,  which  shows  that  the  cause  of  action  is  merged,  satisfied, 
discharged  or  otherwise  defkited,  as  to  the  pleader,  by  a  former  judg- 
ment, does  not  necessarily  depend  upon  the  principle  c  f  estoppel, 
requiring  mutuality  of  o]ieration.  It  may  be  effectual,  even  when 
pleaded  by  one  who  is  neither  pai'ty  nor  privy  to  such  former  judg^^ 
ment  Campbell  v.  Phelps,  1  Pick.  Q^i.  If  it  sets  up  a  judgment 
velid  against  another  party,  it  need  not  admit  the  validity  of  the 
judgment  as  against  the  party  pleading  it,  although  he  is  joined  as 
defendant  therein.  Ward  y.  Johnson,  13  Mass.  148;  CatshiU 
Bank  v.  Hooper,  5  Oray,  574,  585.  But,  in  the  present  case,  the 
judgment  in  California  being  against  the  defendant  alone,  if  he  sets 
up  in  bar  of  this  suit  he  affirms  the  yalidity  of  that  judgment  against 
himself,  and  is  eo  instanti  estopped  to  impeach  it  thereafterward. 
Hooker  y.  Hubbard,  97  Mass.  175,  and  102  id.  239. 

In  the  cases  of  Middlesex  Bank  t.  Butinan,  29  Me.  19,  and  Wliit- 
UerY.  Wendell,  7  N.  H.  257,  to  which  we  are  referred,  and,  also,  in 
Bangely  y.  Webster,  11  id.  299,  it  was  held  that  when  an  action  is 
brought  upon  the  original  demand,  and  a  judgment  recovered  thereon 
m  another  State  is  set  up  in  bar,  the  plaintiff  may  allege  in  reply 
the  invalidity  of  that  judgment  But,  m  all  those  cases,  there  was  an 
entire  want,  not  only  of  personal  service  or  notice,  but  of  any 
ground  of  jurisdiction  whatever,  in  the  court  rendering  the  judg- 
ment, as  against  the  party  so  pleading  it.  The  decisions  were  put 
upon  the  ground  that  such  judgments,  when  sought  to  be  enforced 
in  another  State,  or  availed  of  in  any  manner  as  judgments,  were 
mere  nullities,  coram  nonjudice.  This  result  reached  in  these  cases 
would  necessarily  follow  from  holding  a  judgment  to  be  absolutely 
void.  Pond  y.  Makepeace,  2  Mete.  114 ;  Loring  y.  Folger,  7  Gray, 
505.  The  decisions  do  not,  therefore,  aficct  the  case  of  a  judgment 
voidable  only. 

The  argument  that  to  hold  otherwise  in  any  case  would  be 
unjustly  to  deprive  the  plaintiff  of  his  remedy,  becanae  he  most  fail 
in  whichever  form  he  might  bring  his  action,  will  not  answer  for 
the  test  of  a  legal  principle.  As  an  argument,  ab  inconvemefnti,  it  is 
equally  applicable  to  every  case  of  an  action  founded  upon  a  con* 
tract  or  right  which  is  voidable  at  the  election  of  the  defendant  It 
does  not  deprive  the  plaintiff  of  his  remedy ;  it  only  compels  him  jc 
resort  to  another  mode.  He  may  avoid  a  defeat  of  his  action  ui)On 
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fuch  a  plea,  by  joining  a  count  npon  the  judgment  with  one  npon 
the  original  demand.  Odain  v.  Denny,  16  Oraj,  114.  Or,  aftei 
plea  filed,  he  may  haye  leave  to  amend  by  joining  snch  an  addi- 
tional count  McVicker  v.  Beedy,  31  Me.  314;  Goodrich  ▼• 
BodnrthUy  6  Gray,  323. 

Ab  no  such  joinder  is  made  in  the  present  suit,  and  no  amend- 
ment has  been  moved,  the  express  agreement  of  the  parties,  ^that 
the  court  may  render  such  judgment  as  is  warranted  by  the  plead- 
ings," requires  that  the  judgment  for  the  defendant  in  the  court 
below  should  be 


Hawkes,  plaintiffs,  v.  Pikb. 

(105  Mam.  660.) 

Deed — uhat  is  deUverjf  of, 

A  rei^ter  of  deeds,  at  the  grantor's  requeatp  wrote  a  deed,  which  the  gimntor 
rignedp  acknowledged  and  left  with  the  register.  The  grantee  was  aboent 
and  the  register  had  no  authority  from  him  to  receive  the  deed ;  after  recxird- 
ing  it  the  register  returned  the  deed  to  the  grantor,  at  liis  reqaesi.  Hdd, 
that  there  was  no  delivery  to  the  grantee. 

Bill  in  equity  to  redeem  a  lot  of  land  from  a  mortgage.  The 
defendant  denied  plaintiffs'  right  to  redeem,  and  declared  that  one 
of  the  plaintiffs,  Daniel  Fairchild,  had  executed  and  delivered  a 
deed  of  the  premises  to  Silas  Fairchild«  The  only  issue  of  import- 
ance in  the  case  was,  whether  there  was  a  delivery  of  the  deed  to 
Silas  Fairchild.  Upon  this  point  the  register  of  deeds  of  the  county 
testified  as  follows :  '*  1  wrote  the  deed  from  Daniel  Fairchild  to 
Silas  Fairchild,  and  certified  the  grantor's  acknowledgment  He 
left  it  with  me  for  registration.*'  And  on  cross-examination  he 
testified :  ''I  made  the  deed  at  his  request ;  he  signed,  acknowledged, 
and  left  it  with  me.  The  next  day  he  called  with  Abner  C.  Ooodell, 
wanted  the  deed,  and  said  he  did  not  want  it  to  be  recorded.  At 
that  time  I  had  partially  recorded  it,  and  so  refused  to  give  it  back. 
Silas,  the  grantee,  was  then  in  California.  I  had  no  authority  from 
Silas.  The  next  day  I  gave  the  deed  back  to  Ooodell  I  do  Dot 
think  Daniel  Fairchild  was  then  present  I  understood  Ooodell  to 
act  for  Daniel  Fairchild.'" 
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Daniel  Fairchild  testified  that  tbe  delivery  he  had  in  mind  was  to 
have  the  deed  recorded  and  then  send  it  by  mail  to  California,  but 
after  considering  he  did  not  calculate  to  hare  tlie  deed  go. 

Some  letters  from  Daniel  Fairchild  to  Silas  Fairchild  were  also 
put  in  eridence. 

Upon  the  evidence,  the  judge  found  for  the  defendant,  and  ordered 
that  the  bill  be  dismissed ;  and  the  plaintiffs  appealed. 

J.  0.  Abbott  ia.WheaOand  with  him),  for  plaintiffs. 
&  B.  IveSf  Jr^  for  defendant 

AKESf  J.  A  deed  of  real  estate,  in  order  to  take  effect  as  a  con* 
reyanoe  of  title,  must  be  delivered  by  the  grantor,  and  actually  or 
by  implication  accepted  as  his  own  by  the  grantee.  3  Washb.  Real 
Prop.  (3d  ed.)  254.  No  definite  or  specific  formality  is  prescribed  by 
law,  but  it  must  be  the  concurrent  act  of  two  parties.  It  must 
appear  that  the  grantor  parts  with  the  control  and  possession  of  the 
instrument  with  the  intention  that  it  shall  operate  immediately  as 
a  transfer  of  title,  and  that  it  passes  into  the  hands  or  is  placed  at 
the  disposal  of  the  grantee,  or  of  some  other  person  in  his  behalf, 
Harrison  v.  Phillips  Academy ,  12  Mass.  456 ;  Maynard  v.  Afaynard, 
10  id.  456 ;  Elmore  v.  Marks,  39  Vt.  538 ;  Jackson  v.  Phipps,  12 
Johns.  418.  The  register  of  deeds  may  have  been  the  person  agreed 
upon  as  the  agent  of  the  grantee,  and,  in  such  a  case,  a  deed  left  with 
him  for  record  is  sufSciently  delivered.  But  registration  of  itself 
does  not  operate  as  a  delivery,  nor  does  it  supersede  the  necessity  of 
proof  of  a  delivery.  Parker  v.  Hill,  8  Mete  447 ;  Samson  v.  Thorn- 
ton,  3  id.  275. 

In  this  case,  there  was  no  delivery  directly  to  the  grantee,  who 
was  in  Oalifomia  at  the  date  of  the  deed;  and  we  see  nothing  in 
the  report  that  shows  a  delivery  to  any  person  for  him.  The  scrive- 
ner who  drew  up  the  deed  at  the  grantor's  request  had  no  authority 
from  the  absent  grantee,  and  did  not  undertake  to  act  for  or  to  rep- 
resent him.  He  assumed  no  trust,  and  came  under  no  responsibility 
to  hioL  He  was  nol  requested  to  keep  the  deed  for  him  or  send  it 
to  him.  He  was  employed  by  the  grantor  only,  and  all  that  he  was 
to  do,  or  undertook  to  do,  was  in  his  oflBcial  capacity  of  register  to 
record  the  deed ;  and  the  only  reason  which  he  gave  for  not  giving 
it  up  when  called  upon  was,  that  the  record  had  been  begun  but  not 
finished.    It  was  thi^n  simply  a  delivery  to  the  register  for  the  piu> 
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pose  of  registratioiiy  which  is  wholly  insufficient  to  pass  any  title  to 

the  grantee.    There  was  no  agent  to  accept  the  deed ;  no  ddivery 

to  give  effect  to  the  deed  as  a  conyeyance.    On  the  contrary,  it 

appears  from  the  grantor's  testimony,  which  seems  to  be  nnoontra- 

dieted,  that  the  delivery  which  he  had  in  his  mind  was,  to  take  the 

deed  from  the  register  and  send  it  by  mail  to  his  son  in  California. 

The  letters,  upon  which  the  defendant  relies  to  show  that  the 

grantor  intended  to  convey  the  property  to  his  son,  are  not  at  all 

inconsistent  with  a  total  change  of  mind  before  that  intention  was 

carried  into  effect 

Decree  reversed. 


Commonwealth,  plaintiff  t.  Stbupkvt. 

(lOB  Mans.  588.) 
BurgUMTjf — mhat  ia  "  breaking  and  enUring,** 

Where  a  window  was  left  open  from  a  quarter  of  an  Inch  to  an  inch,  and  a  per^u, 
with  intent  to  steal,  effected  an  entrance  to  the  house  by  raising  the  sash 
higher.    HM,  not  such  a  breaking  or  entering  as  constitutes  burglary. 

Indictkent  for  breaking  and  entering  a  dwelling-house  in  the 
night,  with  intent  to  steal,  and  stealing  therefrom  a  silver'^plated 
pitcher  of  the  yalue  of  six  dollars.  It  appeared  from  the  eyidenoe 
that  the  alleged  breaking  and  entering  was  effected  by  raising  the 
lower  sash  of  a  window,  and  that,  at  the  time  of  the  entry,  and  before, 
the  sash  was  raised  from  a  quarter  of  an  inch  to  an  in<dL 

The  defendant's  counsel  asked  the  judge  to  rule,  upon  this  evi- 
dence, that  if,  at  the  time  of  the  alleged  breaking  and  entering,  the 
lower  sash  of  the  window  was  not  closed,  but  was  partially  open, 
and  was  so  found  by  the  defendant,  so  that  the  alleged  entering  was, 
therefore,  effected  merely  by  the  further  raising  and  opening  of  this 
sash,  and  with  no  actual  breaking,  such  further  opening  oonstitnted 
no  breaking. 

The  judge  declined  so  to  rule ;  but  did  rule,  that,  if  the  jury 
beliered  that  the  window  was  not  entirely  shut  down,  but « might 
haye  been  open  to  the  extent  to  which  the  eyidence  showed  that  it 
might  haye  been,  but  not  sufiBoiently  so  for  the  defendant  to  be  able 
to  introduce  any  part  of  his  person,  so  as  to  take  the  property,  and 
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the  defendant,  with  felonious  intent,  opened  the  sash  to  the  extent 
to  which  it  was  found  open,  for  the  purpose  of  introdacing  some 
part  of  his  body  to  take  the  property,  and  did  so  introduce  it,  and 
take  it,  then  there  was  a  breaking  and  entering  by  the  defendant. 
The  jury  returned  a  verdict  of  guilty,  and  the  defendant  alleged 
exceptions. 

«7.  E.  Bates,  for  defendant 

J.  C.  Davis,  assistant  attorney-general  {C.  Allen,  attorney- 
general,  with  him),  for  commonwealth.  See  CommonweaUh  r. 
Bughee,  4  Gray,  206,  208 ;  Rex  r.  Hyams,.  7  C.  &  P.  441 ;  Rez  y. 
Haines,  Buss.  &  Sy.  451.  And  it  is  a  breaking  to  enter  by  the 
chimney ;  Rex  y.  Brice,  Buss.  &  By.  450 ;  1  Hale's  P.  C.  552 ;  or  to 
lift  a  trap-door  which  is  unfastened ;  Broion^s  case,  2  East's  P.  C.  487 ; 
S.  C,  2  Leach  (4th  ed.),  1016,  note;  Rex  v.  Russell,  1  Moody,  377; 
or  to  cut  a  net-work  of  twine  from  an  open  window ;  Common- 
wealth  y.  Stephemon,  8  Pick.  354. 

Ames,  J.  An  entrance  into  a  dwelling-house,  through  a  window 
or  door  that  was  left  partly  open,  is  not  the  forcible  breaking  and 
entering  necessary  to  constitute  the  crime  of  burglary.  It  should 
appear  "  that  the  house  was  secured  in  the  ordinary  way,  so  that  by 
the  carelessness  of  the  owner,  in  leaving  the  door  or  window  opan, 
the  party  accused  of  burglary  be  not  tempted  to  enter.''  GwnmoiP' 
wealth  V.  Stephenson,  8  Pick.  354.  In  Cmnmonwealth  v.  Steward,  7 
Dana's  Ab.  136,  it  was  held  in  1789,  that  "if  a  window  be  a  little 
pushed  up  "  it  is  not  a  breaking  to  obtain  entrance  by  lifting  it  higher. 
See,  also,  Commomoealth  v.  HayH,  id.  The  English  authorities  are 
to  the  same  effect  Thus,  in  Rex  v.  Hyams,  7  C.  &  P.  441,  it  was 
held  not  to  be  a  breaking,  where  the  prisoner  threw  up  a  sash  which 
had  been  raised  a  couple  of  inches,  and  so  effected  an  entrance. 
And  in  1827,  it  was  held  by  the  twelve  judges  of  England,  in  Rex  v. 
Smith,  1  Moody,  178,  that  there  was  no  decision  under  which,  in 
case  of  a  sash  partly  open  but  not  sufficiently  open  to  admit  a  person^ 
the  raising  of  it  so  as  to  admit  a  person  could  be  considered  a  break- 
ing ;  and  that  in  this  respect  the  court  ought  not  to  go  beyond 
decided  cases. 

The  instructions  of  the  presiding  judge  at  the  trial  were  not  id 
oonformity  to  this  rule,  and  were,  therefore,  incorrect 

Exceptions  sustainmL 
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Tatlob,  plaintiff  in  error,  ▼•  MlUHb 

(6  Kan.  408.) 
7a».   8UU%U  of  UmUaH^M. 

Lnd  not  taxable  wtm  levied  upon  and  Bold  for  taxea.  MM,  that  ilia  tax  dead 
was  abaolately  Toid,  and  that,  therefore,  the  statute  of  lixnitatlont  did  not 
ran  in  f^Tor  of  the  holder  of  the  deed  from  the  date  thereof,  and  agalnat 
the  original  owner  of  the  land  or  hia  grantee. 

Action  in  ejectment  The  opinion  states  the  case.  Jadgment 
for  defendant    Plaintiff  appealed. 

B.  F.  Simpson,  for  plaintiff  in  error,  cited  among  other  cases, 
Pill^no  y.  Roberts,  13  How.  472;  Wright  r.  Maitison,  18  id.  50; 
LeffingwsU  v.  Warrm,  2  Black,  599 ;  Edgerton  v.  Bird,  6  Wis.  597 ; 
Sprecker  v.  Waksly  et  al,  11  id.  432 ;  Irving  v.  Brownett,  11  HL  4021 

Wilson  Shannon,  for  defendant  in  error. 

Valbntikb,  J.  The  plaintiff  in  error  states  in  his  brief  that 
^flie  land,  the  subject-matter  of  this  litigation,  was  assessed  foi 
taxation  in  the  year  1858,  and  sold  for  the  taxes  of  that  year.  It  is 
an  admitted  fact  in  the  case,  that  this  land  was  not  entered  at  the 
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district  land  oflSoe  until  the  30th  day  of  July^  1858>  and  hence  was 
not  subject  to  taxation  for  that  year.  It  is  also  conceded  that  th^ 
tax-deed  of  the  plaintiff  in  error  was  recorded  on  the  27th  day  of 
April,  A.  D.  1863,  and  that  said  land,  from  the  time  of  the  record 
of  the  tax-deed  until  Februaiy  1,  1869,  was  unoccupied;  and  at 
that  time  the  defendant,  the  grantee  of  the  original  owner,  took 
possession  of  said  land/' 

This  action  was  commenced  in  the  court  below,  on  the  17th  day 
of  May,  A.  D.  1869. 

The  plaintiff  in  error  also  says:  '^From  these  facts  arises  a  single 
inquiry,  which  I  desire  to  submit  to  the  court,  to  wit:  Was  not  the 
defendant  in  error  barred  of  his  right  of  entry  and  possession  by 
the  statute  of  limitations,  contained  in  the  tax  law,  limiting  the 
time  within  which  suits  can  be  brought  to  recorer  land  sold  for 
taxes  to  two  years  from  the  date  of  the  record  of  the  tax  deeds." 

We  think  this  is  a  sufficient  statement  of  the  facts,  and  of  the 
question  of  law,  which  we  are  called  upon  to  decide. 

The  plaintiff  in  error  has  nowhere  told  us  where  to  find  the 
statute  of  limitations  which  he  relies  upon  in  this  case.  But  if  any 
statute  of  limitations  can  be  found,  having  any  application  to  this 
case,  it  must  be  found  among  the  following  statutes:  Laws  of  1858, 
g  120,  p.  376 ;  Laws  of  1860,  §  57,  p.  216 ;  Compiled  Laws,  §  16,  p. 
126,  §  57,  p.  870,  §  11,  p.  879;  Laws  of  1866,  §  90,  p.  284;  General 
Statutes,  sub.  3,  §  16,  p.  633 ;  §  25,  p.  635 ;  §  116,  p.  1057 ;  §  144,  p. 
1063 ;  §  7,  p.  1128.  The  plaintiff  in  error  cites  the  cases  of  Edger^ 
ion  T.  Birdy  6  Wis.  597 ;  Sprecker  y.  Wakely,  11  id.  432 ;  and 
Leffingwett  y.  Warreuy  2  Black,  599,  as  being  strong  cases  in  support 
of  his  position,  and  he  might  haye  referred  to  other  Wisconsin 
cases,  if  he  had  chosen  to  do  so,  upon  the  same  point ;  while,  on 
the  other  hand,  the  cases  of  Chroesbeck  y.  Seeley^  13  Mich.  329,  and 
Baker  y.  Kelleyy  11  Minn.  480,  lay  down  a  doctrine  the  yery  oppo- 
site of  that  claimed  by  the  plaintiff  in  error. 

We  haye  been  referred  to  Wain  y.  Sfiearmany  8  Serg.  ft  Bawle, 
857 ;  Comsgys  y.  Ciirfoy,  3  Watts,  280 ;  Mitter  y.  Eeene,  5  id.  348 ; 
Coney  y.  Owen,  6  id.  435 ;  Todd  y.  Fighy,  7  id.  542 ;  McKee  y.  Lamh 
hertony  2  Watts  ft  Serg.  114 ;  Cranmer  y.  HaUy  4  id.  86 ;  Dyer  y. 
Bank  of  Mobile,  14  Ala.  622 ;  but  haye  been  unable  to  procure 
these  reports. 

We  haye  examined  other  authorities,  those  referred  to  by  counsel 
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and  others,  many  of  which,  as  we  think,  hare  bat  little  application 
to  thiflcaae. 

We  are  not  aware  that  the  exact  queetion  presented  in  this  caae 
has  ever  before  been  decided,  except,  perhaps,  by  Justice  Miller,  in 
the  United  States  oircnit  court,  at  Topeka,  in  May,  1868,  in  the 
case  of  Sufoop  y.  Purdy^  2  Western  Jurist,  168.  The  decision  in 
that  case  was  adverse  to  the  tax-title. 

We  do  not  propose  to  question  the  correctness  of  the  decisions 
referred  to  by  the  plaintiff  in  error,  but  they  do  not  decide  this 
case.  The  question  in  those  cases  was,  whether  a  tax-deed,  void  for 
some  irregularity  only,  would,  when  recorded,  start  the  statute  of 
limitations  to  running.  Tlie  question  in  this  case  is,  whether  a 
tax-deed,  not  void  on  account  of  some  irreguhuity  merely,  but  void 
because  the  tax  itself  was  not  authorized,  void  because  the  land  was 
not  taxable,  void  because  the  State  had  no  power  to  tax  the  land, 
will,  when  recorded,  of  itself  set  the  statute  of  limitations  to 
running. 

The  language  of  the  opinions  in  the  Wisconsin  cases  referred  tc. 
and  in  Lsffingtodl  v.  Warren^  2  Black,  599,  may  seem  broad  enough 
to  cover  this  case,  but  as  no  such  question  as  the  one  presented  in 
this  case  was  before  the  courts  delivering  the  opinions  in  those  cases, 
they  could  not  have  decided  this  question.  If  this  question  had 
been  before  them,  they  would,  undoubtedly,  have  decided  this  ques- 
tion adversely  to  the  position  claimed  by  the  plaintiff  in  error.  In 
the  case  of  Knox  v.  CUveland,  13  Wis.  246,  255,  decided  since  the 
said  Wisconsin  cases  (referred  to  by  counsel  for  plaintiff  in  error), 
the  court  held  the  following  language:  "  The  general  authority  of 
the  taxing  officers,  and  the  liability  of  the  land  to  taxation  being 
conceded,  all  other  questions  are  at  an  end.  If  either  of  them  (that 
is,  the  authority  of  the  taxing  officers,  or  the  liability  of  the  land  to 
taxation)  were  wanting,  another  question  would  be  presented.  It 
might  then  be  urged  that  there  was  a  defect  of  jurisdiction ;  that 
the  sale  was  altogether  unauthorized  and  void,  and  passed  no  title 
or  color  of  title,  and  furnished  nothing  upon  which  the  statutory 
bar  could  operate.*' 

The  case  in  2  Black  is  a  decision  of  the  supreme  court  of  the 
United  States  construing  the  statute  of  Wisconsin,  and  is  but  little 
more  than  a  digest  of  the  Wisconsin  decisions  therein  referred  to. 
It  claims  to  be  nothing  more.  Mr.  Justice  SwAYinB,  in  delivering  the 
opinion  of  the  court,  says :  "  The  construction  given  to  a  statute  of 
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a  State  by  the  highest  jadicial  tribunal  of  sach  State,  is  regarded  as 
a  part  of  the  statute,  and  is  as  binding  upon  the  courts  of  the 
Uniti^  States  as  the  text.  If  the  highest  judicial  tribunal  of  a 
State  adopt  new  views  as  to  the  proper  construction  of  such  statute, 
and  reverse  its  former  decisions,  this  court  will  follow  the  latest 
settled  adjudications."  Leffingwell  t.  Warren,  2  Black,  603.  Mr. 
Blackwell,  in  his  treatise  on  tax-titles,  says :  ^  The  fact  that  the  land 
is  subject  to  taxation  is  the  basis  of  the  power  to  sell  it  in  case  the 
owner  proves  delinquent  If  the  sovereign  power  of  taxation  has 
never  attached  to  the  landy  or  having  legally  attached,  the  land  is 
exempted  from  the  operation  of  the  taxing  power,  then  it  cannot  be 
sold.  A  sale  under  such  circumstances  is  void  to  all  intents  and 
purposes.  In  all  cases,  if  the  person  taxed,  or  the  subject-matter  of 
taxation  be  not  within  tlie  jurisdiction  of  the  officer  who  makes  the 
assessments,  all  subsequent  proceedings,  by  mere  ministerial  officers, 
acting  under  a  warrant  or  other  authority  to  enforce  the  collection 
of  the  tax,  arc  deemed  utterly  void,  the  assessment  being  coram  turn 
judice.  The  owner  is  not  bound  to  enjoin  the  sale  of  his  land 
under  such  circumstances,  or  resort  to  his  remedy  against  the 
officers,  but  may  contest  the  validity  of  the  sale  whenever  the  pur- 
chaser or  his  grantee  attempts  to  recover  the  possession  or  establish 
hii  title  to  the  land."    Blackwell  on  Tax-titles,  406. 

Tt  has  been  held  by  the  supreme  court  of  the  United  States,  and 
also  by  the  supreme  court  of  the  Stiite  of  Wisconsin,  that  the  record- 
mg  of  a  tax-deed,  void  upon  its  face,  does  not  cause  the  statute  of 
limitations  to  run  in  favor  of  the  holder  of  the  tax-deed  and  against 
the  original  owner.  Moore  v.  Broion^  11  How.  414;  Lain  v.  Shep- 
ardson,  18  Wis.  59. 

And,  according  to  the  Wisconsin  decisions,  where  the  original 
owner  is  in  actual  possession  of  the  property,  the  statute  of  limita- 
tions does  not  run  against  him,  but  runs  in  his  favor  and  against 
the  holder  of  the  tax-deed.  Falkner  v.  Dorman,  7  Wis.  388 ;  Knox 
V.  Cleveland^  13  id.  245 ;  Parish  v.  Eager,  16  id.  632 ;  Jones  v.  Col- 
Uns,  16  id.  594.  In  the  second  case,  Knox  v.  Cleveland,  13  id« 
250,  Chief  Justice  Dixok  holds  the  following  language  with  refer- 
ence to  a  section  of  their  statute,  which  is  very  similar  to  ours : 
**  The  construction  which  that  section  has  heretofore  received  is  well 
understood.  It  is  that,  as  to  all  cases  within  its  operation,  it  was 
like  a  two-edged  sword,  and  cuts  both  ways ;  that  whichever  party 
was  under  the  necessitv  of  resorting  to  legal  prc^eedings  pending 
VoL.Vn.  — 71 
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the  time  limited,  in  order  to  obtain  actual  possession  of  the  premises 
in  dispute  from  the  other,  must  have  commenced  his  action  within 
that  time  or  he  was  barred ;  and  that  where  neither  was  in  actual 
possession  by  himself  or  those  claiming  under  him,  the  original 
owner,  or  party  in  default  fbr  the  non-payment  of  the  taxes,  was, 
by  his  failure  to  bring  his  action  within  the  period  prescribed 
against  the  grantee  in  the  tax -deed,  or  those  claiming  under  such 
title,  precluded  from  maintaining  it  afber%vard,  and  that  hencefcjrth 
the  latter  were  to  be  considered  as  the  real  owners." 

A  tax-deed,  even  in  Wisconsin,  is  only  prima  facie  evidence  that 
the  land  was  subject  to  the  tax  for  which  the  deed  was  made.  Eaton 
V.  North,  20  Wis.  449,  and  constructive  possession  of  unoccupied 
land,  under  a  recorded  tax-deed,  will  not  entitle  a  party  to  maintain 
an  action  to  quit  the  title.  Grimmer  v.  Sumner,  21  Wis.  179.  In 
Iowa  it  has  been  held  that:  **  It  is  not  competent  for  the  legislature 
to  create  a  presumption  by  making  a  tax-deed  conclusive,  which 
shall  override  the  facts,  or  stop  the  party  from  proving  the  tmth. 
Cprbin  v.  Hill,  21  Iowa,  70,  72. 

We  shall  now  turn  our  attention  more  particularly  to  the  discus- 
sion of  the  question  in  controversy. 

We  shall  assume,  so  far  as  this  case  is  concerned,  that  a  tax-deed, 
regular  upon  its  face,  is  prima  facie  evidence  that  the  land  was  sub- 
ject to  taxation,  and  also  that  it  is  prima  facie  eYidence  of  the  regu- 
larity of  all  proceedings,  from  the  valuation  of  the  land  by  the 
assessor,  inclusive,  up  to  the  execution  of  the  deed.  But  this  pre- 
sumption, in  favor  of  a  tax-deed,  does  not  affect  in  the  least  the  sub 
stantial  rights  of  the  parties ;  it  only  shifts  the  burden  of  proof 
from  the  holder  of  the  tax -deed  to  the  party  who  would  attack  its 
validity.  A  tax-deed,  with  a  prima  facie  presumption  of  validity 
in  its  favor,  is  no  better,  when  proved  to  be  void,  than  a  tax-deed 
that  has  no  such  presumption  in  its  favor.  They  both  then  stand 
on  tlie  same  footing ;  both  are  void. 

But  the  plaintiff  in  this  case  does  not  found  his  claim  so  much 
upon  his  tax-deed,  which  he  admits  to  be  void,  as  upon  a  supposed 
statute  of  limitations ;  and  here  we  will  concede  for  the  purposes  of 
this  argument,  tb^t  a  tax-deed,  void  for  some  irregularity  merely,  la 
sufficient  to  cause  the  statute  of  limitations  to  run  in  its  fiivor,  but 
such  a  tax-deed  we  can  hardly  consider  as  void  at  all,  bat  only 
voidable. 

When  a  party  may  know  that  his  land  is  subject  to  taxation  (and 
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in  such  a  case  the  law  conclusiyely  presumes  that  he  does  know 
it),  he  is  presnmed  to  take  notice  of  all  the  steps  taken  with  refer* 
ence  to  the  assessment,  levy  and  collection  of  taxes  thereon ;  the 
sale,  the  deed,  and  the  record  thereof;  and  all  other  proceedings 
oonneeted  thei^ewith;  and  if  any  mere  irregularities  occur  in  the 
proceedings,  he  is  presnmed  to  have  waived  the  same,  unless  he  com- 
mences his  action  within  the  prescribed  time.  But  no  such  pre- 
sumption can  arise  in  favor  of  a  void  tax-deed,  founded  upon  a  void 
tax,  which  the  State  has  no  authority  to  impose. 

The  legislature  of  the  State  could  never  have  intended  any  such 
thing.  They  have  provided  for  taxing  such  lands  as  are  taxable 
and  no  others.  They  have  provided  for  a  sale  of  such  lands  as  are 
taxable  for  delinquent  taxes  and  for  a  sale  of  no  others;  and  have 
provided  for  the  making  and  recording  of  tax-deeds  upon  such  sales 
and  upon  no  other  sales ;  and  they  have  enacted  a  statute  of  limita* 
tions  in  favor  of  such  tax-deeds  and  in  favor  of  no  others.  Can  it 
then  be  plausibly  maintained  that  the  legislature  ever  intended  to 
found  a  statute  of  limitations  upon  a  deed,  sale,  or  tax,  which  they 
never  authorized  ? 

It  may  well  be  contended  that  the  legislature  anticipated  irregu- 
larities in  tax  proceedings,  as  section  113  of  the  tax  law  of  1868, 
and  previous  tax  laws  will  show ;  and,  therefore,  they  enacted  a 
statute  of  limitations,  curing  such  irregularities,  in  two  years  after 
the  tax-deed  is  recorded  ;  but  it  cannot  be  contended  that  they  ever 
contemplated  making  a  good  tax-title,  on  an  absolutely  void  tax 
such  as  this.  And  they  could  not  if  they  would.  It  is  a  jurisdic- 
tional question.  The  subject-matter  is  beyond  their  jurisdiction, 
and  they  have  no  control  over  it  or  at  least  for  this  purpose.  Can 
it  be  claimed  that  a  judgment,  void  because  the  court  had  no  juris- 
diction, either  of  the  person  or  of  the  subject-matter  of  the  suit, 
can  be  made  good  by  lapse  of  time,  or  by  any  statute  of  limitations  ? 
Would  not  such  a  claim  be  preposterous?  And  is  a  tax-deed  a 
subject  of  more  solemnity,  or  a  matter  to  be  treated  with  great(  r 
respect,  than  a  solemn  judgment  of  a  court  of  record  ?  If  this 
land  had  continued  to  belong  to  the  United  States,  no  one  would 
have  the  hardihood  to  contend  that  the  legislature  conld  create  a 
good  tax-title  to  it 

We  do  not  know  what.section  of  the  different  statutes  of  limita- 
tions the  plaintiff  in  error  relies  upon  in  this  case. 

Section    116,  General   Statutes,   1057,  of    the  present  tax-law. 
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reads  as  follows:  ^'Any  suit  or  proceeding  against  the  tax-pur-* 
cbaser,  his  heirs  or  assigns,  for  the  recovery  of  lands  sold  for 
taxes,  or  to  defeat  or  avoid  a  sale  or  conveyance  of  land  for 
taxes,  except  in  cases  where  the  taxes  have  been  paid  or  the  land 
redeemed,  as  provided  by  law,  shall  be  commenced  within  two  year^ 
from  the  time  of  recording  the  tax-deed  of  sale,  and  not  thereafter.'* 
This  section  can  have  but  little  application  to  the  case  at  bar.  This 
is  not  a  ^'suit  or  proceeding  against  the  tax -purchaser,  his  heirs  or 
assigns,"  but  it  is  a  suit  by  the  tax-purchaser,  against  the  original 
owner  of  the  land,  or  rather  against  the  grantee  of  the  original 
owner,  and  it  is  the  plaintiff,  and  not  the  defendant,  who  is  under 
the  necessity  of  pleading  the  statute  of  limitations.  This  statute 
differs  in  some  respects  from  all  the  other  statutes,  and  as  it  was  in 
force  only  a  few  months  before  the  plaintiff  commenced  this  action, 
we  hardly  suppose  he  will  claim  that  any  vested  rights  accrued  to 
him  under  it. 

The  other  statutes  of  limitations  are  substantially  as  follows: 
^'  Any  suit  or  proceeding  for  the  recovery  of  lands  sold  for  taxes, 
except  in  cases  where  the  taxes  have  been  paid  or  the  land  redeemed, 
as  provided  by  law,  shall  be  commenced  within  two  years  from  the 
time  of  recording  the  tax-deed  of  sale,  and  not  thereafter."  Soe 
statutes  already  cited. 

In  this  case  it  is  the  plaintiff  and  not  the  defendant  who  has 
brought  an  ''action  for  the  recovery  of  land  sold  for  taxes"  (pro- 
vided such  supposed  taxes  can  be  called  ^*  taxes "),  and,  therefore, 
under  the  Wisconsin  decisions,  it  is  the  plaintiff  who  is  barred  from 
prosecuting  his  action  and  not  the  defendant  who  is  barred  from 
setting  up  his  defense.    See  decisions  heretofore  cited. 

The  plaintiff,  however,  claims  that  he  is  entitled  to  the  benefit  of 
the  statute  for  this  reason :  More  than  two  years  (and  more  than 
three  years,  if  three  years  were  necessary)  had  elapsed  after  the 
recording  of  the  tax-deed  and  before  the  defendant  took  actual 
possession  of  the  land,  and  before  this  suit  was  commenced ;  that 
before  the  defendant  had  taken  any  steps  toward  the  recovery  of 
his  land  which  had  been  sold  for  taxes,  the  full  time  prescribed  by 
the  statute  had  elapsed,  the  statutory  bar  had  become  complete,  and 
an  absolute  esfcate  had  been  vested  in  the  plaintiff. 

If  this  was  an  ordinary  tax-deed  the  plaintiff  would  have  some 
authority  under  the  Wisconsin  decisions  for  making  such  a  claim, 
HiM  V.  KrickB,  11  Wis.  442  ;  Kjiox  v.  Olevelandy  13  id.  246,  261 ; 
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Parish  Y.  Eagery  15  id.  533j  537 ;  Jones  t.  CoUins,  16  id.  603 ;  OHm- 
mer  y.  Sumner y  21  id.  182 ;  see,  also,  Leffifigwell  v.  Warrsn^  2  Black, 
605.  And  the  theory  upon  which  these  decisions  hold  snch  a 
doctrine  is,  that  the  holder  of  the  tax-deed  has  tlie  paramount  legal 
title ;  that  if  the  land  is  vacant  and  unoccupied  this  title  draws 
after  il;  the  constructive  possession  of  the  property ;  that  the  making 
and  recording  of  the  tax-deed  is,  therefore,  a  constructive  ouster  of 
the  original  owner,  and  is  such  an  assertion  of  title  and  possession 
as  will  enable  the  original  owner  to  maintain  ejectment  against  the 
holder  of  the  tax-deed ;  and,  that  if  such  original  owner  does  not 
commence  such  action,  within  the  two  years  prescribed  by  the  statute, 
the  statute  not  only  bars  his  remedy  but  extinguishes  his  right 
and  vests  a  perfect  and  absolute  title  in  the  adverse  party. 

It  will  be  seen  that  this  whole  doctrine  rests  upon  a  constructive 
change  of  possession;  Mr.  Justice  Cole,  in  the  case  of  Jones  v. 
CollinSy  16  Wis.  603,  uses  the  following  language :  "  To  our  minds  the 
evidence  fails  to  show  that  those  claiming  title  under  the  tax-deeds, 
80  dispossessed  or  disturbed  the  possession  of  the  esta'^e  of  Jones  in 
the  premises  as  to  lay  the  foundation  of  the  three  years'  limitation 
under  the  statute.  The  law  evidently  contemplates  a  change  of 
possession  constructive  or  actualy  otherwise  the  bar  will  not  apply. 
It  is  true,  we  have  held  in  Hill  v.  Kricke,  11  Wis.  442,  and  Knox  t« 
Cleveland,  13  id.  245,  that  when  the  premises  were  unoocupisd,  the 
recording  of  the  tax-deed  was  such  an  assertion  of  title  as  to  enable 
the  original  owner,  if  he  wishes  to  contest  its  validity,  to  bring  hi» 
action  for  that  purpose.  The  result  of  this  doctrine  undoubtedly  is- 
that  the  recording  of  the  tax-deed  draws  after  it  the  constructive 
possession,  in  a  case  where  the  premises  are  unoccupied  or  there  i& 
no  actual  possession  by  either  party." 

This  doctrine  is  wholly  inapplicable  to  the  case  at  bar.  A  void 
tax-deed,  founded  upon  a  void  tax,  can  neither  create  title  nor  draw 
to  its  holder  the  constructive  possession  of  the  property.  It  is  void 
for  all  purposes.  The  original  owner  still  continues  to  hold  the 
absolute  and  paramount  title,  both  in  law  and  equity,  and  to  hoM 
the  constructive  possession  of  the  property. 

And  it  has  been  held  that  even  a  tax-deed  void  for  irregularities 
only,  if  the  irregularities  appear  upon  the  face  of  the  deed,  has  not 
the  power  to  change  the  title  to  unoccupied  land  or  to  change  the  con- 
•tractive  possession  of  the  same,  and  is  not,  therefore,  sufficient  to 
utarc  the  statute  of  limitations  into  operation  as  against  the  original 
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ovnier  of  the  land,  when  the  same  is  nnoocnpied.    Moore  r.  Brown^ 
11  How.  414^  Lain  y.  Sh&pardson,  18  Wis.  59. 

It  is  conceded  that  statutes  of  limitation  are  now  ereiywhere 
upheld ;  that  they  are  considered  favorably  as  statutes  of  repose ; 
bat  it  does  not  therefore  follow  that  every  thing  that  may  be  called 
a  statute  of  limitation  is  a  statute  of  limitation ;  nor  that  statutes 
of  limitation  shall  be  applied  where  they  can  have  no  possible  appli- 
cation. 

First.  A  statute  of  limitation  can  only  be  applied  where  one 
person  has  received  or  suffered  some  injury  from  another  person 
either  in  contract  or  tort  It  must  operate  to  bar  a  cause  of  actiotif 
for  it  seems  absurd  to  say  that  a  cause  of  action  can  be  barred  if  no 
cause  of  action  has  ever  accrued. 

Second.  Every  statute  of  limitation  must  give  the  injured  party  a 
reasonable  time  in  which  to  commence  his  action,  or  the  statute 
itself  is  void,  tending  to  disturb  vested  rights. 

Third.  When  the  statute  has  run  its  full  time,  the  effect  is  to 
ieave  the  parties  in  possession  of  just  what  they  had  before,  nothing 
more  and  nothing  less ;  and  neither  party  has  a  right  of  action 
against  the  other;  the  injured  party  has  lost  his  remedy. 

With  the  light  of  these  three  fundamental  propositions,  we  now 
propose  to  consider  this  supposed  statute  of  limitation,  or  rather  the 
application  of  it  to  this  case. 

First.  If  the  tax-deed  of  the  plaintiff  was  so  void  that  it  did  not 
disturb  the  defendant's  title  to  the  land  nor  his  possession,  nor 
create  any  lien  thereon,  how  was  the  defendant  injured  ? 

Second.  If  the  entire  title  to  the  property,  and  the  possession 
thereof,  and  every  thing  pertaining  to  the  same  was  in  the  defend- 
ant, up  to  the  last  minute  before  the  statute  had  completely  run  : 
and  if  the  same  was  transferred  to  the  plaintiff  on  the  first  minute 
after  the  statute  had  run,  when  had  the  defendant  his  reasonable 
time  in  which  to  commence  his  action  ?  He  could  not  commence 
an  action  to  recover  property  that  was  already  in  his  own  posses- 
sion ;  and  he  could  not  evict  any  one  that  was  not  on  hU  land  or  in 
possession  thereof,  either  actually  or  constructively.  He,  therefore, 
never  nad  an  opportunity  to  have  his  day  in  court. 

TTiird.  Up  to  the  last  moment  before  the  statute  had  complete! j 
run,  the  plaintiff  had  no  title,  no  possession,  either  actual  or  con* 
fltructive,  no  property,  no  right  of  any  kind  to  the  land ;  and  tlic 
next  moment,  when  the  two  years  had  elapsed,  and  the  statute  had 


MAfiCH  TERM,  187U.  56? 

Tajlor  T.  Miles. 


completely  run,  the  plaintiff  was  left  in  the  same  condition  as  he  was 
before,  v,  iih  the  same  rights  and  the  same  property  that  he  had 
before,  and  no  more ;  and  secure  (as  he  was  before)  from  any  action 
to  recover  any  thing  back  from  him. 

If  it  is  intended  by  the  statute  to  compel  a  man  to  sue  before  he 
14  injured;  if  it  is  intended  to  compel  him  to  commence  an  action 
for  the  recovery  of  his  laud  while  he  is  iu  the  full  possession  and 
enjoyment  of  the  same ;  and  in  default  thereof,  if  it  is  intended  to 
take  his  propei*ty  from  him,  and  during  the  same  minute  give  it  to 
another,  it  is  a  stiatute  of  confiscation  and  not  a  statute  of  limitation. 
Oroesheck  v.  Seeley,  13  Mich.  329;  Baker  v.  Kelley,  11  Minn.  480. 
Such  a  statute  could  not  be  upheld.  The  legislature  cannot  say 
that  a  man  shall  do  a  thing  that  they  have  no  right  to  compel  him 
to  do,  and  then  say  if  he  does  not  do  it  he  shall  forfeit  his  estate. 
The  legislature  may  properly  compel  a  man  to  watch  the  ofSces  of 
the  county  treasurer,  the  county  clerk  and  the  register  of  deeds,  to 
see  that  no  tax-title  shall  accrue  upon  his  land,  if  it  is  subject  to 
taxation,  to  see  that  no  valid  tax-lien  shall  ripen  thereon  by 
lapse  of  time  into  an  absolute  estate ;  but  they  have  no  authority  to 
compel  men  to  watch  to  see  that  no  tax-title  shall  accrue  upon  land 
not  subject  to  taxation.  The  defendant  had  no  right  to  suppose 
his  land  would  be  taxed  for  the  year  1858;  on  the  contrary,  he  haJ 
a  right  to  believe  it  would  not  be  taxed  for  that  year,  as  it  was  not 
subject  to  taxation. 

It  is  claimed  by  the  plaintiff  in  error  that  the  only  defenses  that 
the  defendant  can  set  up  to  this  action  are :  That  he  paid  the  taxes, 
or  redeemed  his  land  from  sale  for  taxes.  Now,  suppose  this  is  all 
true,  can  a  single  cent  of  tax  upon  this  land  be  pointed  out  that  the 
defendant  has  not  paid  P  And  here  we  must  say  that  we  suppose  that 
the  word  ^^  tax  "  or  "  taxes/'  in  the  statute,  cannot  mean  some  thing 
that  is  beyond  the  power  of  the  legislature  to  impose,  and  something 
that  his  land  could  not  possibly  be  liable  for.  The  defendant  maj 
well  plead  that  he  has  paid  every  tax  that  has  ever  been  due  upon 
his  land ;  and  as  he  has  done  so,  it  would  be  grossly  unjust  that  he 
should  forfeit  his  land  for  a  pretended  tax  that  was  never  due  upon 
the  same. 

All  the  justices  concurring. 

The  judgment  of  the  court  below  is 

Affirmed. 
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F1B8T  National  Bank,  plaintiff  in  error,  y.  TAPPAar. 

(6Kan.4M.) 

BiU  of  erchange — forged  aee&ptanee. 

A  bill  of  exchange,  payable  at  a  bank  November  let  and  4th,  was  accepted  by 
plaintiffs  September  let.  Soon  after  another  bill  for  the  same  amount,  pay- 
able at  the  same  time  and  place,  was  drawn  by  the  same  person  apon  plain 
tiffii,  whose  acceptance  thereto  was  subaequently  forged.  The  bill  with  the 
forged  acceptance  by  circulation  reached  the  bank  for  collection  ;  plaintifia 
were  notified  that  their  bill  was  there,  and  they  sent  a  check  for  the  amount, 
with  instructions  to  pay  their  acceptance  "  due  1st  and  4th  NoTember."  The 
bank  paid  this  bill  October  24th,  and  forwarded  it  immediately  to  plaintiffs, 
who  did  not  personally  inspect  it  until  long  after  November  4th.  On  the  3d 
of  November  the  genuine  bill  was  presented  and  the  bank  refused  payment 
for  want  of  funds  of  the  acceptors.  Held,  that  the  bank  was  liable  to 
plaintifib  for  the  amount  paid  on  the  forged  acceptance. 

Action  by  Tappan  ef  ah  agaiust  the  First  National  Bank  of  Lea- 
venworth, Kansas.  The  opinion  states  the  facts.  Judgment  below 
was  in  favor  of  plaintiffs.     Defendant  appealed. 

dough  £  Wheaty  for  plaintiff  in  error. 

Sherry  &  Helm,  and  Stilh^igs  <&  Fenloriy  for  defendants  in  error. 

Kingman,  C.  J.  The  subject  of  the  controversy  in  this  action 
was,  whether  the  bank  was  entitled  to  a  credit  of  $3,000,  paid  by  it 
on  a  draft,  the  pretended  acceptance  of  which  by  the  defendants  in 
error  was  a  forgery.  The  facts  of  the  case,  as  found  by  the  court, 
are  very  full  and  minute,  and  seem  to  be  fairly  supported  by  the 
evidence  in  the  case.  So  much  of  them  as  are  necessary  to  under- 
stand the  grounds  of  the  decision  of  this  court  are  as  follows : 

Weichselbaum  &  Tappan  in  the  latter  part  of  the  year  1868,  and 
the  first  part  of  1869,  were  partners,  doing  business  at  Port  Dodge 
and  Lamed,  in  this  State,  keeping  an  account  and  depositing 
money  with  the  plaintiff  in  error  in  the  name  01  Tappan  only.  On 
the  21st  of  August,  1868,  one  Theodore  Miller  drew  a  bill  of 
exchange  on  Weichselbaum  &  Tappan  for  $3,000,  payable  at  the 
bank  (plaintiff  in  error)  on  the  Ist  and  4th  November  following 
which  was  accepted  by  W.  &  T.  on  the  Isf.  of  September. 
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On  ike  18th  of  September,  Miller,  being  indebted  to  a  firm  in  8t 
Louis,  gave  them  a  bill  of  exchange  drawn  by  himself  on  Weichsel- 
banm  &  Tappan,  of  the  same  tenor,  for  the  same  amount,  and  due 
at  the  same  time,  and  payable  at  the  same  place  as  the  one  first 
above  mentioned,  which  purported  to  be  accepted  by  Weichselbaam 
A  Tappan.  This  acceptance  was  a  forgery.  This  bill,  by  indorse- 
ment,  became  the  property  of  the  Second  National  Bank  of  St. 
Louis,  and  was  by  that  bank  indorsed  and  forwarded  to  the  plain- 
tiff in  error,  who  receired  it  on  the  1st  of  October ;  and  soon  there- 
after the  bank  sent  a  notice  to  Weichselbaum  &  Tappan,  at  Fort 
Dodge,  that  the  draft  was  there  for  collection. 

On  the  28th  of  October  the  bank  received  a  check  from  Tappan 
for  $3,000,  with  instructions  to  pay  Weichselbaum  ft  Tappan's 
acceptance  for  $3,000,  due  the  Ist  and  4th  November.  On  the 
same  day  the  bank  cashed  the  check,  and  paid  the  amount  of  the 
draft  to  the  Second  National  Bank  of  St  Louis,  and  forwarded  the 
draft  so  paid  by  mail  to  Tappan  at  Fort  Dodge,  which  letter  was 
received  by  Mr.  Haight,  the  book-keeper  of  W.  ft  T.  at  that  place, 
and  who  attended  to  the  correspondence  and  business  of  the  firm 
at  that  place.  Haight  never  informed  his  employers  of  the  receipt 
of  said  draft,  but  forwarded  it  to  Tappan  at  Fort  Lamed,  where  it 
was  received  by  the  book-keeper  at  that  place  as  early  as  the  middle 
of  November,  who,  supposing  the  acceptance  to  be  genuine,  did  not 
inform  either  Weichselbaum  or  Tappan  about  it  until  it  was  found 
on  the  24th  Februarv,  1869. 

When  the  draft  was  received  at  Fort  Dodge,  and  during  most  of 
the  time  till  it  was  found,  Tappan  was  absent  at  Fort  Lamed  or 
elsewhere,  on  business.  Weichselbaum  was  absent  in  Europe  from 
June,  1868^  till  the  6th  of  November,  at  which  time  he  reached 
Leavenworth  on  his  return.  On  the  3d  of  November,  Scott  ft  Ca 
presented  the  genuine  draft  first  mentioned  for  $3,000,  to  the  bank 
of  plaintiff  in  error  for  payment,  and  it  was  protested  for  want  of 
funds,  and  because  the  bank  had  no  instructions  to  pay  it.  On  the 
6th  of  November,  Weichselbaum  having  reached  Leavenworth  on 
his  return  from  Europe,  heard  of  the  dishonor  of  this  bill  and  made 
arrangements  with  the  bank  to  pay  it,  and  was  then  informed  «s  to 
the  other  draft,  and  what  had  been  done  with  it,  and  said  it  was  all 
right  Previous  to  this  time,  while  at  St  Louis,  he  had  been  told 
of  this  draft  and  acceptance,  but  not  that  it  was  a  forgery,  but 
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supposed  both  drafts  had  been  accepted  by  his  finn  during 

absence. 

About  the  1st  of  March,  1869,  and  with  diligence  after  it  was 
found,  Weichselbaum  brought  in  the  forged  acceptance  and  ten 
Ticrcd  the  same  to  the  bank,  which  was  received;  and  before  the 
suit  was  brought  a  demand  was  made  for  the  money.  It  is  also 
found  as  a  fact,  and  is  apparent  from  the  evidence,  that  Weichsel- 
baum and  Tappan,  and  the  officers  and  agents  of  the  bank,  as  well 
as  the  bank  in  St  Louis,  and  the  firm  who  took  the  forged  accept- 
ance, all  acted  in  good  faith  in  the  whole  transaction. 

We  leave  out  of  view  the  promise  made  by  the  cashier  of  the 
bank,  to  pay  the  amount  of  the  acceptance,  if  it  was  found  to  be  a 
forgery ;  and  the  &ct  that  Lucien  Scott,  of  the  firm  of  Scott  ft  Go., 
who  held  the  genuine  acceptance,  was  also  president  of  the  bank ; 
for  neither  of  these  facts  imposed  any  obligation  to  pay  the  money ; 
nor  is  it  pretended  that  Scott  acted  in  bad  faith.  Nor  can  we  regard 
the  statements  of  Weichselbaum  made  in  St  Louis  to  Ryan  &  Co., 
and  in  Leavenworth  to  the  cashier  of  defendant's  bank  ad  of  any 
importance ;  for  they  were  made  in  both  instances  upon  the  false 
infarmation  that  the  acceptance  was  the  acceptance  of  his  firm , 
and  as  it  purported  to  have  been  made  while  he  was  absent  in 
Europe,  he  could  not  be  presumed  to  have  any  personal  knowledge 
upon  the  subject  Whatever  significance  such  declarations  might 
have  had,  had  they  in  any  way  contributed  to  give  credit  to  the  bill, 
or  have  induced  the  bank  to  pay  it,  need  not  now  be  determined; 
for  it  is  not  pretended  that  any  action  of  any  one  was  in  the  slightest 
affected  by  the  statements  so  made. 

The  question  then  recurs :  Which  of  these  parties  shall  sustain 
the  loss  ?  In  other  words,  where  does  the  law  leave  it  ?  The  action 
was  for  a  balance  due  the  plaintiffs  from  the  bank.  If  the  bank 
was  entitled  to  a  credit  for  the  13,000  paid  by  it  on  the  forged 
acceptance,  then  the  judgment  should  have  been  for  the  defendant ; 
if  not  so  entitled,  the  plaintiff's  claim  was  correct,  to  the  amount 
of  the  judgment  If  the  bank  was  entitled  to  this  credit,  when  did 
it  become  so  ?  Certainly  not  by  the  check  of  Tappan  of  the  date 
of  October  24th,  for  accompanymg  that  check  was  a  letter  of  instmo* 
tion  to  pay  therewith  the  acceptance  of  Weichselbaum  and  Tappan 
due  November  1st  and  4th.  By  paying  upon  paper  that  was  not 
W.  ft  T.'s  the  bank  acquired  no  right  to  the  money.  W.  ft  T.  had 
ft  genuine  acceptance  due  at  those  dates.    The  letter  evidently  had 
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reference  to  the  genuine  aooeptance.  They  coald  not  foresee  that  a 
forgery  would  be  perpetrated;  or  if  one  was,  that  it  would  be  over- 
looked by  the  bank.  Undoubtedly,  the  officers  of  the  bank  supposed 
the  letter  had  reference  to  the  acceptance  then  in  bank,  and  acted 
on  that  supposition ;  but  the  mistake  here,  which  led  to  all  tlic-  cou- 
aequencos,  was  the  bank's  mistake,  and  not  the  plaintiffs.  It  was 
the  duty  of  the  bank  to  know  whether  the  acceptance  was  genuine 
or  not  They  took  no  steps  to  ascertain  these  facts;  and  out  of 
this  primary  negligence  has  the  loss  occurred. 

Up  to  this  point  no  act  of  the  plaintiffs  had  contributed  to  the 
loss.  The  forged  acceptance  was  paid  before  it  was  due.  If  on  the 
4th  of  November  the  plaintiffs  had  been  in  Leavenworth,  and  learn- 
ing of  the  protest  of  their  acceptance,  to  meet  which  they  had  pro- 
vided the  funds,  and  had  then  been  informed  that  the  bank  had 
paid  out  their  money  on  a  forged  acceptance,  and  had  then  demanded 
their  money  at  the  counter  of  the  bank,  it  would  have  been  pre- 
posterous for  the  bank  to  have  answered,  "  You  have  no  money 
here ;  we  paid  it  out  on  a  forged  acceptance."  Or,  if  when  the 
letter  containing  the  forged  iicceptance  reached  Fort  Larned  by  the 
middle  of  November,  the  forgery  had  been  immediately  discovered 
and  the  bank  notified  thereof,  it  can  hardly  be  claimed  that  the 
loss  would  not  fall  on  the  bank.  For  the  plaintiffs  had  done  no 
act,  been  guilty  of  no  negligence  that  would  impair  their  rights. 
But  it  is  claimed  that  in  not  discovering  the  forgery  and  returning 
the  forged  draft  immediately  upon  its  receipt,  the  plaintiffs,  by 
their  negligence  therein,  made  themselves  liable  for  the  money. 
Good  faith  required  the  notice  of  the  forgery  to  be  given  as  soon  as 
discovered  ;  but  what  obligation  of  a  legal  character  were  they  under 
to  give  such  notice  ?  They  were  not  parties  to  the  bill.  They  had 
not  paid  it,  nor  directed  it  to  be  paid.  What  diligence  were  they 
bound  to  use  in  law  to  discover  such  a  forgery  ?  In  Weisser  v. 
Denisony  10  N.  Y.  69,  where  checks  forged  by  the  confidential  clerk 
of  the  depositor  were  paid  by  the  bank,  charged  to  the  depositor  in 
his  bank  book,  the  book  balanced,  and  the  forged  checks  among 
others  returned  to  the  clerk  who  examined  the  account  at  the 
request  of  the  principal,  and  reported  it  correct,  and  the  principal 
did  not  discover  the  forgeries  until  sereral  months  afterward,  when 
he  immediately  made  them  known  to  the  bank,  it  was  held  that  the 
bank  could  not  retain  the  amount  of  the  forged  checks.  The  court 
said  that  Weisser  had  done  nothing  which  facilitated  or  oontributed 
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to  a  fraud  on  the  bank ;  "  the  most  that  could  be  said  was,  that  be 
had  omitted  to  do  that  which  would  have  enabled  him  to  pnt  the 
bank  ou  its  guard  against  frauds,  with  which  his  name  was  only  an 
accidental  circumstance,  to  which  he  had  in  no  way  contributed^ 
and  against  which  he  was  under  no  peculiar  obligation  to  guard  the 
bank.  Whatever  loss  the  bank  has  sustained,  it  has  suffered  from 
its  own  negligence  or  want  of  skill  in  matters  as  to  wliich,  in  the 
first  instance,  it  only  was  bound  to  exercise  skill  and  diligence.  He 
had  a  right  to  assume  that  the  bank  had  discharged  its  own  duty 
to  itself,  and  was  not  bound  to  conceive  it  possible  that  the  bank 
had  charged  him  with  money  which  had  not  been  paid  upon  hia 
order.  He  was  under  no  contract  with  the  bank  to  examine,  with 
diligence,  his  returned  checks  and  bank  book."  In  many  respects 
this  case  is  similar  to  the  one  under  consideration,  especially  as  to 
the  principles  on  which  it  was  decided ;  though  an  element  in  it,  aa 
to  the  confidence  of  Weisser  in  his  clerk,  and  his  reliance  on  his 
clerk's  acts,  make  that  a  stronger  case  for  the  bank  than  the  present 
one.  In  Bllis  08  Morion  v.  Ohio  Life  and  Trust  Co.,  4  Ohio  St  628, 
it  was  held  that  where  money  was  paid  on  forged  paper  in  a  case  in 
respect  to  which  a  party  was  bound  to  inquire,  and  where  the  defend- 
ants, by  their  negligent  failure  to  perform  their  duty,  contrioutecl 
to  induce  the  plaintiffs  to  act  on  the  paper  as  genuine,  the  plaintiffs 
could  recover,  and  that  it  was  ^'  sufficient  to  give  notice  when  the 
forgery  was  discovered."  In  that  case  both  parties  were  bound  to 
exercise  skill  and  diligence,  in  the  examination  of  the  paper,  to 
ascertain  whether  it  was  genuine  or  not ;  but  the  plaintiffs  having 
taken  the  paper  on  the  strength  of  the  examination  made  by  the 
defendants,  were  held  less  culpable  than  the  defendants  and  entitled 
to  recover. 

In  Gloucester  Bank  v.  Salem  Bank,  17  Mass.  42,  the  following  rule 
is  laid  down :  ^'  In  all  such  cases  the  just  and  sound  principle  of 
decision  has  been,  that  if  the  loss  can  be  traced  to  the  fault  or  negli« 
gence  of  either  party,  it  shall  be  fixed  upon  him.  Generally,  where 
no  fault  or  negligence  is  imputable,  the  loss  has  been  suffered  to 
remain  where  the  course  of  business  has  placed  it"  This  eeems  to 
us  a  just  and  fair  exposition  of  the  law.  It  is  a  principle  of  natural 
justice  where  a  loss  has  happened,  he  through  whose  means  it  hap- 
pened should  sustain  it,  although  innocent,  rather  than  he  who  it 
not  only  innocent  but  wholly  without  the  imputation  of  negligence. 
In  this  case,  the  neglect  of  the  plaintiff  to  examine  into  the  genuine- 
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uess  of  the  acceptance,  was  induced  by  the  act  of  the  defendants. 
They  were  not  boand  in  law  or  by  contract  to  make  the  examina- 
tion. As  to  this  paper,  there  was  no  privity  of  contract  between  the 
parties.  There  was  no  neglect  in  giving  notice  of  the  forgery  aa 
soon  as  it  was  discovered.  The  non-discovery  of  the  fraud,  and  the 
retention  of  the  paper,  would  only  be  evidence  tending  in  some 
degree,  however  slight  or  otherwise,  according  to  the  circumstances^ 
to  show  that  the  parties  accepted  and  treated  the  acceptance  as 
genuine,  but  such  an  inference  is  wholly  negatived  in  this  case  by 
the  testimony,  and  the  court  so  found. 

The  case  last  cited  as  well  as  that  of  the  U.  S.  Bank  v.  The  Bank 
of  Georgia,  10  Wheat  333,  involves  questions  as  to  payments  made 
bona  fide  in  counterfeit  bank  notes,  purporting  to  be  of  the  payee's 
own  issue,  and  received  by  the  bank  as  cash,  and  afterward  dis- 
covered to  be  forged.  The  cases  pretty  strongly  imply  that  in  case 
of  a  payment  of  forged  bank  notes  in  such  a  case,  and  no  immediate 
discovery  and  notice,  the  payment  will  be  considered  absolute ;  but 
in  each  of  these  cases  the  court  said  there  was  on  the  part  of  the 
bank  taking  the  counterfeit  notes,  a  degree  of  negligence  which  takes 
away  all  right  to  call  on  the  party  paying  to  make  >2rood  the  notes. 
They  took  in  payment  their  own  notes  which  they  were  presumed  to 
know,  and  which  they  had  greater  facilities  for  knowing  than  any 
one  else,  and  retained  them  in  one  case  nineteen  days,  and  in  the 
other  forty-seven  days,  before  notice  of  the  spurious  character  of 
the  notes  given.  In  the  latter  case  a  distinction  seems  to  be 
made  between  bank  notes,  used  as  money,  and  bills  of  exchange ; 
for  Mr.  Justice  Story  observes :  "  Bank  notes  constitute  the  cur- 
rency of  the  country  and  ordinarily  pass  as  money.  When  they 
are  received  as  payment,  the  receipt  is  always  given  for  them  as 
money.  They  are  good  as  a  tender,  unless  specially  objected  to ; 
and  they  are  not  like  bills  of  exchange,  considered  as  mere  securi- 
ties or  documents  for  debt"  Whether  there  is  a  distinction  on  this 
point  really  to  be  made  between  bank  notes  and  commercial  paper, 
may  be  doubted ;  and  unquestionably  had  Weichselbaum  &  Tap- 
pan  themselves  paid  the  forged  bill,  or  authorized  its  payment,  it 
would  have  been  a  different  case,  and  would  have  brought  it  within 
the  two  last  cases  cited;  but  they  did  neither;  and  they  were  not 
bound  to  suppose  that  any  one  had  paid,  without  authority,  a  claim 
against  them  that  neyer  had  an  existence.  When  the  letter,  cover- 
ing the  forged  acceptance,  reached  their  clerks  at  Forts  Dodge  and 
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Lamed,  they  had  a  right  to  assume  it  was  what  the  bank  repre- 
sented it  to  be,  and  to  so  treat  it ;  and  this  was  all  they  did  until 
subsequent  correspondence  revealed  to  them  that  they  had  twice 
been  charged  with  $3,000,  although  they  had  given  but  one  accept 
anoe  for  that  amount  Then  their  attention  to  the  bill  was  chal- 
lenged. It  was  hunted  up,  and  its  spurious  character  ascertained.  1 1 
is  not  a  case  of  money  paid,  and  an  attempt  to  recover  it  back.  It  was 
neyer  paid,  and  in  this  as  well  as  some  other  respects  it  differs  from 
Price  Y.  Neal,  3  Burr.  1354.  In  that  case  the  plaintiff,  upon  notice 
being  sent  to  him  of  the  bill  being  due,  sent  his  servant  to  take  it  up 
and  pay  it.  The  second  bill  was  actually  accepted  by  the  plaintiff. 
Both  bills  were  forged.  Upon  the  discovery  of  the  forgery  of  the 
drawer's  name,  repayment  was  demanded  and  suit  brought  there- 
for. The  court  held  that  there  could  be  no  recovery  because 
of  the  neglect  of  the  plaintiff  in  not  ascertaining  the  genuineness 
of  the  bills  before  he  paid  them.  We  refer  to  this  case  with  S4»nie 
hesitation,  for  what  it  decides  has  been  variously  understood  by 
different  courts.  See  SmitJi  v.  Mercer,  6  Taunton,  76 ;  Young  > . 
AdamSy  6  Mass.  87;  Markle  v.  Hatfieldy  2  Johns.  455;  U.  S.  Ba?ik 
v.  Bank  of  Oeorgia,  supra.  There  are  two  reports  of  the  case,  the 
one  cited  above  and  the  one  in  1  61.  390.  In  Smith  v.  Mercei, 
Dallas  states  the  neglect  was, "  the  having  paid,  when  due  diligence 
would  have  prevented  such  payment."  The  plaintiffs  in  error  claim 
that  the  neglect  was  in  not  giving  timely  notice.  We  are  inclined 
to  think  the  first  is  the  true  ground  of  the  decision ;  and,  if  so,  it  is 
against  the  plaintiffs  in  error.  It  fixes  the  neglect  upon  them  in 
the  first  instance,  and  would  be  fatal  to  their  defense.  The  bank 
could  not  have  given  any  legal  notice  of  the  fraudulent  character 
of  the  bill,  that  would  save  any  of  their  rights  against  any  parties 
thereto,  had  Weichselbaum  &  Tappan  immediately  upon  receipt 
thereof,  by  the  middle  of  November,  discovered  and  given  notice  of 
the  forgery ;  and  this  distinguishes  this  case  from  the  many  cases 
where  the  giving  of  such  notice  might  have  saved  innocent  parties 
their  recourse  on  others. 

From  a  careful  and  extended  examination  of  the  authorities,  only 
a  few  of  which  we  have  mentioned,  we  are  of  the  opinion  that  th« 
judgment  of  the  court  below  was  correct.     [After  deciding  &  ques 

tion  of  practice.1 

f^'dament  afUmied. 
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Thb  Ac7Ditos  of  State,  appellant,  v.  The  Atohisok,  Topbka 

AJTD  Sakta  Fb  R  R  Oo. 

(•Kan.  800.) 

(hfutUuH<nuUkM^Juri9dieiianofappellaUeowrti.    "Judietal'*  power. 

By  the  oonstitation  of  Kaaau  the  JarlBdietlon  of  the  sapreme  eoart  wtm 
netricted  to  certain  original  prooeedings,  and  **  saeh  appellate  Jariediction 
as  may  be  provided  bj  law."  The  legislature  conferred  upon  the  supreme 
court  the  power  to  hear  appeals  from  a  board  of  county  clerks  in  the 
appraisal  of  the  property  of  railroads  for  purposes  of  taxation.  Held,  that 
the  yal  nation  of  property  for  purposes  of  taxation  is  an  incident  to  the 
taxing  power,  and,  therefore,  not  such  a  "Judicial  power"  as  can  be  conferred 
upon  the  supreme  court  in  the  form  of  appellate  Jurisdiction. 

Appeai-  from  a  decision  of  the  board  of  appraisers  and  assessors 
in  the  appraisal  of  the  property  of  The  Atchison,  Topeka  and  Santa 
Fe  Railroad  Company.  The  case  involves  the  constitutionality  of 
chapter  124,  section  11  of  the  laws  of  1869.  Section  2  of  that  law 
provides  that  "  the  county  clerks  of  the  several  counties,  in  which 
any  railroad  company  now  has,  or  hereafter  may  have,  its  track  and 
roadway,  or  any  part  thereof,  shall  constitute  a  board  of  appraisers 
and  assessors  for  the  property  of  said  railroad  company.'^  Section 
11  is  as  follows: 

"  The  State  auditor,  or  any  railroad  company  interested  in  the 
appraisal  and  assessment  hereinbefore  provided  for,  may  appeal  from 
the  appraisement  and  assessment  made  and  returned  to  the  State 
auditor  by  the  board  of  appraisers  and  assessors  hereinbefore  pro- 
vided for.  Whenever,  in  the  opinion  of  said  auditor,  such  appraise- 
ment is  too  low,  he  may  take  such  apx)eal  to  the  supreme  court  of 
the  State,  by  notifying  the  company  interested  of  his  intention  to 
take  such  appeal,  within  ten  days  from  the  time  when  the  return  is 
80  made  to  him  by  the  board  of  appraisers  and  assessors,  as  is  herein- 
before  provided;  and  whenever,  in  the  opinion  of  any  railroad 
company,  whose  property  has  been  so  appraised  and  assessed,  such 
appraisement  has  been  fixed  too  high,  such  railroad  company  may 
appeal  from  such  appraisal  and  assessment  to  the  supreme  court,  by 
giving,  within  ten  days  after  the  return  of  the  same  to  the  auditor, 
a  notice  to  the  State  auditor,  notifying  him  of  its  intention  to  take 
such  appeal.  And  when  any  such  appeal  shall  be  taken,  the  auditor 
shall  forthwith  transmit  the  book  in  which  is  kept  the  record  of 
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such  appraisement  and  assessment^  together  with  all  papers  and 
memoranda  in  his  hands  touching  the  same,  to  the  clerk  of  the 
supreme  court,  together  with  a  notice  of  the  object  of  the  same." 

The  appeal  being  filed  in  this  court,  the  appellee  moyed  the  court 
to  dismiss  the  appeal  for  want  of  jurisdiction. 

Martin^  Burns  <t  Casey  for  appellee. 

Attorney-Oeneral  Danfordy  for  appellant 

EiNGHAN,  G.  J.  The  auditor  of  State  appealed  to  this  court 
from  the  appraisal  of  the  property  of  the  Atchison,  Topeka  and 
Santa  Fe  Bailroad  Company,  made  by  the  board  of  county  clerks. 
The  appeal  is  taken  in  pursuance  of  section  11  of  chapter  124  of 
the  laws  of  1869.  The  railroad  company  appear  by  counsel,  and 
move  the  court  to  dismiss  the  appeal  on  the  ground  that  this  court 
has  no  jurisdiction  of  the  matter. 

The  act  above  referred  to,  by  express  terms,  gives  the  jurisdiction 
to  this  court ;  and  that  it  does  so,  is  not  controverted  in  the  argu- 
ment. The  alleged  want  of  jurisdiction  rests,  therefore,  wholly 
upon  the  want  of  powercin  the  legislature  to  confer  such  jurisdiction 
upon  this  court ;  and  this  is  the  point  to  be  decided  upon  this 
motion.  Unless  prohibited  by  the  constitution,  such  an  act  is 
clearly  within  the  limits  of  legislative  power;  therefore,  the  exami- 
nation is  limited  to  the  inquiry  as  to  whether  such  a  restriction  is 
to  be  found  in  the  constitution. 

This  court  is  created  by  the  constitution,  and  the  outlines  of  its 
jurisdiction  established  by  that  instrument  It  has  original  juris- 
diction in  three  specific  classes  of  cases,  which  it  possesses,  inde- 
pendent of  any  legislation,  and  such  appellate  jurisdiction  as  may 
be  provided  by  law.  The  jurisdiction  of  the  court,  under  this  last 
provision,  is  wholly  dependent  upon  the  will  of  the  legislature.  It 
may  be  enlarged  or  restricted,  as  the  legislature  shall  prescribe ;  but 
in  all  its  acts  the  legislature  is  still  under  the  restriction  that  the 
jurisdiction  conferred  must  be  appellate,  not  original.  And  it  is 
not  all  appellate  jurisdiction  that  can  be  conferred  by  legislation. 
Tor  it  is  expressly  provided  that  '^  all  appeals  from  probate  courts 
and  justices  of  the  peace  shall  be  to  the  district  court."  Art  8, 
§  10.  The  legislature  is  further  restricted  to  appeals  in  their  nature 
and  essence  judicial  in  their  character.     It  would  be  absurd  to 
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claim,  that  it  is  in  the  power  of  the  legislature  to  clothe  this  court 
with  authority  to  review  acts  purely  executive  in  their  character, 
by  giving  an  appeal  therefrom  to  this  court.  Many  of  the  duties 
which  the  executive  is  called  upon  to  perform  require  great  care  and 
judgment  in  deciding  how  to  act.  Yet,  when  the  decision  is  made, 
an  appeal  could  not  be  given  to  this  court,  for  that  would  give  to 
the  court  executive  powers  as  well  9^  judicial,  a  power  as  dangerous 
to  good  government  as  it  is  subversive  of  the  constitution  which  htis 
carefully  kept  separate  the  executive,  legislative,  and  judicial  depart- 
ments of  the  government,  **  to  the  end  that  this  may  be  a  govern- 
ment of  laws  and  not  of  men.'* 

The  term,  then, "  appellate  jurisdiction,"  as  used  in  the  constitu- 
tion, has  some  other  meaning  than  that  there  should  be  merely  an 
appeal  from  some  decision  or  act  of  some  officer  of  the  State  ;  and 
it  is  this  meaning  of  the  term  that  is  to  be  sought  for.  In  this 
search  we  are  not  leffc  entirely  to  our  own  reason  for  guidance.  The 
constitution  of  the  United  States  contains  a  clause  of  similar  import, 
which  has  been  the  subject  of  comment  and  decision  by  the  supreme 
court  of  the  United  States,  and  the  substance  of  their  decision  iB 
thus  stated  by  Judge  Story  in  his  Commentaries  on  the  Constitu- 
tion, sec.  1761 :  "  The  essential  criterion  of  appellate  jurisdiction  is, 
iLat  it  revises  and  corrects  the  proceedings  in  a  cause  already  insti- 
tuted and  does  not  create  that  cause.  In  reference  to  judicial  tri- 
bunals an  appellate  jurisdiction,  therefore,  necessarily  implies  that 
the  subject-matter  has  been  already  instituted,  and  acted  upon  by 
some  other  courts  whose  judgment  or  proceedings  are  to  be  revised. 
The  appellate  jurisdiction  may  be  exercised  in  a  variety  of  forms, 
and,  indeed,  in  any  form  which  the  legislature  may  choose  to  pre- 
scribe ;  but  still,  the  substance  must  exist  before  the  form  can  be 
applied  to  it.  To  operate  at  all,  then,  under  the  constitution  of 
the  United  States,  it  is  not  sufficient  that  there  has  been  a  decision 
by  some  officer  or  department  of  the  United  States ;  it  must  be  by 
one  clothed  with  judicial  authority,  and  acting  in  a  judicial 
capacity.'*  This  construction  of  the  term  represents,  as  well  the 
general  views  of  men  as  the  decisions  of  courts,  and  must  hi^ve 
been  in  the  minds  of  those  who  made  it  a  part  of  our  fundamental 
law,  and  must  be  held  by 'this  court  as  authoritative  and  binding 
Hee  the  case  of  Crane  v.  OiUSy  3  Kan.  54 ;  Logan  Branch  Bank,  fx> 
parte,  1  Ohio  St  432. 

It  ia  not  sufficient  then  that  there  has  been  a  decision  ;  but  there 
Vol.  VII.— 73 
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must  have  been  a  decision  **  by  a  court,"  '^  clothed  with  judicial 
*  authority  and  acting  in  a  judicial  capacity.'^  The  tribunal  from 
which  an  appeal  lies  need  be  called  a  court,  but  it  must  be  one  having 
the  attributes  of  a  court ;  a  tribunal  where  justice  is  judicially  admin- 
istered, that  is,  according  to  law.  "  It  is  emphatically  the  province 
and  duty  of  the  judicial  department  to  say  what  the  law  is,''  is  the 
language  of  Judge  Marshall  in  the  case  of  Marbury  v.  Madison^  1 
Granch,  137.  The  ascertainment  of  facts  is  only  an  incident  to  the 
duties  of  courts,  as  a  necessary  pre-requisite  to  the  application  of 
the  law.  Did  the  board  of  county  clerks  form ''  a  court,"  or  tribunal, 
in  this  sense  of  the  term  ?  Gould  that  board  finally  render  a  decis- 
ion that  should  be  binding  and  conclusive  on  all  the  world,  until 
reversed  or  set  aside,  according  to  the  principles  and  usages  of  law  ? 
If  not,  then  they  lacked  one  of  the  essential  attributes  of  a  court. 
If  a  judicial  tribunal  decides  a  cause  between  parties,  the  legislature 
cannot  open  it,  and  give  a  new  trial ;  but  if,  after  this  board  had 
performed  their  duty,  and  had  adjourned,  the  legislature  should  be 
called  together  and  should  prescribe  another  method  of  ascertaining 
the  valuation  of  the  property  for  the  current  year,  the  decision  of 
this  board  would  go  for  nothing;  would,  in  effect,  be  annulled  by 
legislative  action ;  and  this  result  indicates  the  character  of  the 
board. 

The  raising  of  money  for  the  support  of  government  is  essentially 
a  legislative  function.  Where  the  money  is  raised  by  taxation,  an 
ascertainment  of  the  value  of  the  property  is  a  necessary  prerequis- 
ite, and,  therefore,  an  incident  to  the  power  to  tax.  It  would  be 
competent  for  the  legislature  to  appoint  commissioners  for  this 
purpose  who  should  report  directly  to  the  legislature,  who  could 
revise  and  correct  such  valuation.  That  the  inconvenience  of  sach 
a  mode  would  preclude  its  adoption  is  no  argument  against  the 
power.  The  power  exists,  and  is  a  legislative  power,  and  shows  con- 
clusively that  it  cannot  be  a  judicial  power.  The  two  are  separate 
and  distinct  departments  of  government,  each  having  its  appro- 
priate sphere  of  action,  and  each  clothed  with  powers  to  execute 
the  duties  pertaining  to  its  own  functions ;  and,  when  each  confines 
itself  within  the  sphere  of  its  constitutional  power,  there  is  less  danger 
of  that  peril  pointed  out  by  an  eminent  jurist  when  he  says  in 
reference  to  this  matter:  '< There  is  an  inherent  and  eternal  diffi- 
culty in  confining  power  of  any  kind  within  its  proper  limits.  This 
general  rule  holds  eminently  true  in  regard  to  legislative  and  judicial 
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bodies.''  Sedg.  on  Cons.  Law,  217.  The  assessment  of  the  property 
of  the  State,  being  then  an  incident  to  the  taxing  power,  which  ia 
wholly  legislative  and  not  judicial,  may  well  be  ascertained  by 
agents  appointed  under  the  law;  but  in  no  sense  under  o\ir  consti- 
tution can  such  agents  be  considered  judicial  officers.  It  is  tru^^, 
that  their  duties  require  of  them  judgment  and  discretion ;  but  this  is 
also  true  of  most  of  the  duties  of  ministerial  and  executive  officers, 
but  this  does  not  make  them  judicial  officers,  nor  constitute 
them  courts,  or  render  their  conclusions  judicial  acts;  and  not 
being  such,  it  follows  from  what  has  been  heretofore  said,  that  there 
can  be  no  appeal  from  the  decision  of  such  agents  as  to  this  court, 
and  the  duty  imposed  upon  this  court,  by  the  act  of  1869,  is  one  not 
permitted  by  the  constitution,  for  it  is  not  one  of  the  enumerated 
cases  in  which  the  court  has  original  jurisdiction,  nor  is  it  within 
the  scope  and  meaning  of  the  appellate  jurisdiction  which  may  be 
conferred  upon  the  court 

The  judicial  power  of  the  State  is  vested  in  courts  by  article  3, 
section  I,  of  the  constitution.  If  the  acts  of  the  assessor  are  in 
their  nature  judicial,  then  each  assessor  is  a  court  from  whose  decis- 
ion an  appeal  may  be  made  to  lie  to  this  court;  and  a  tribunal 
selected,  because  of  their  supposed  knowledge  of  the  law,  may  be 
made  to  perform  duties  which  no  previous  preparation  had  qualified 
'them  to  discharge,  and  after  their  decision  had  been  made,  the  legis- 
lature might  be  convened,  and  their  decision  rendered  a  nullity  by 
legislative  action. 

In  Hayburn's  case  it  was  held  a  fatal  objection  to  the  jurisdiction 
of  the  circuit  courts  that  their  decision,  if  made,  was  open  to  revis- 
ion by  the  secretary  of  war ;  Judges  Iredell  and  Sitgreavbs,  in 
their  letter  to  the  President,  well  observing, "  that  no  decision  of  any 
court  of  the  United  States  can,  under  any  circumstances,  in  our 
opinion,  agreeably  to  the  constitution,  be  liable  to  a  revision,  or  even 
suspension,  by  the  legislature  itself^  in  whom  no  judicial  power  of 
any  kind  appears  to  be  vested,  but  the  important  one  relative  to 
impeachments ; "  and  to  the  same  effect  were  the  letters  of  the  other 
judges.     2  Dall.  412. 

We  have  been  referred  to  the  cases  of  Weaver  v.  Devendorf  and 
othersy  3  Denio,  120,  and  Barhyte  v.  Shepherd,  35  N.  Y.  238,  as 
announcing  doctrines  that  w'ould  uphold  the  jurisdiction  of  this 
court  in  the  matter  before  it  The  decision  of  the  first  of  these 
eases  rests  on  well-known  and  long-settled  principles  of  law,  that 
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ftn  officer  to  whom  discretionary  powers  are  confided,  to  be  exercised 
as  his  best  judgment  shall  determine,  according  to  his  own  views  of 
what  is  his  duty,  and  keeping  strictly  within  the  line  of  his  duties, 
is  not  liable  in  trespass  for  error  of  judgment  in  the  performance 
of  such  duties.  The  decision,  as  was  observed  by  the  judge  deliver- 
ing the  opinion  of  the  court,  might  well  be  made  on  the  ground 
above  stated ;  but  the  learned  judge  delivering  the  opinion  went 
much  further,  and  declared  the  action  of  the  assessors  was  pui*ely 
judicial  in  its  nature.  We  doubt  whether  the  nature  of  the  acts 
was  correctly  defined.  In  Boston  v.  Calendar y  11  Wend.  92,  Mr. 
Justice  Nelson  much  more  accurately  defines  the  duties  of  assessors 
in  valuing  property  as  quasi  judicial.  If  the  word  "judicial "  was 
used  in  that  case,  in  the  sense  in  which  it  is  used  in  our  constitution, 
we  have  no  doubt  it  was  erroneously  used.  These  observations  apply 
to  the  case  in  35  N.  Y.  238.  The  decisions  seem  correct  The 
reasoning  is  most  unsatisfactory,  as  it  would  make  every  act  of  an 
executive  officer,  or  member  of  the  legislature,  requiring  the  exercise 
of  judgment  and  discretion  a  judicial  act.  It  certainly  could  not 
be  so,  in  the  sense  in  which  our  constitution  uses  the  term,  or  it 
would  of  necessity  obliterate  the  hues  by  which  the  framers  of  that 
mstrument  sought  to  keep  separate  and  distinct  the  three  branches 
of  our  government. 

We  are  constrained  to  think  that  no  jurisdiction  of  the  character 
of  that  involved  in  this  appeal  can  be  conferred  upon  this  court 
without  a  manifest  infHngement  of  the  constitution.     The  appeal 

mnst  therefore  be  dismissed. 

A II  the  justices  concurring* 


CASES 


IN  THE 


SUPREME  COURT 


or 
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BuBneix,  appellants,  y.  Eufaula  Home  iKStraAHOi  Oa 

(46Ala.lL) 

FWe  iMurance — ^Bhai  i»  tirantfer  of  MtmtU 

A  policy  of  lire  faisarance  on  partnersliip  goodB  contained  a  proTision  tliat  if 
the  goods  should  be  "  sold  or  conveyed,  or  the  interest  of  the  parties  therein 
ehanged/  it  should  be  void.  HAd^  that  a  transfer  by  one  partner  of  his 
interest  in  the  goods  to  his  copartners  was  not  a  sale,  canvoTanoe  or  change 
of  interest  witliin  the  meaning  of  the  policy. 

Action  on  a  policy  of  fire  insurance,  issued  by  defendant  to  Bar- 
nett,  Martin  &  Swan,  on  their  stock  of  goods  and  merchandise.  The 
policy  contained  the  following  provision  :  "  Provided,  further,  if  the 
said  property  shall  be  sold  or  conveyed,  or  the  interest  of  the  parties 
therein  changed,  or,  if  this  policy  shall  be  assigned  without  the  con- 
sent of  the  company,  obtained  in  writing  hereon,  then,  and  in  eyery 
such  case,  this  policy  shall  be  null  and  void."  Prior  to  the  loss, 
Swan  retired  from  the  firm  and  sold  all  of  his  interest  in  the  goods 
and  merchandise  to  his  copartners,  the  plaintiffs.  The  court  below 
nonsuited  plaintifis  on  the  ground  that  the  transfer  by  Swan  of  his 
interest  to  his  copartners  was  such  a  sale,  conveyance  or  change  of 
interest  of  the  parties  as  avoided  the  policy.    Plaintiffs  appealed. 
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Pugh  it  Ooldihwaite,  Rice  A  Semple,  for  appellants,  cited  Wihan 
T.  Qenssee  Mut.  Ins.  Oo^  16  Barb.  511 ;  Hoffman  <B  Place  t.  ^ina 
Fire  Ins.  Co.,  82  N.  Y.  405 ;  West  Br.  Ins.  Co.  y.  Helfensteifh  40 
PeniL  289. 

F.  M.  Wbodj  for  appellee^  cited  Keeler  y.  Niagara  Ins.  Co.f  16  Wia. 
523 ;  Barnes  y.  Union  Fire  Ins.  Co.,  51  Me.  110 ;  Finley  v.  Lycovn* 
ing  Ins.  Co.,  30  Penn.  311 ;  Hartford  Ins.  Co.  y.  Ross,  23  Ind.  179 ; 
Buckley  t.  Oarreii,  47  Peun.  204. 

Saffold,  J.  The  field  of  inquiry  is  much  narrowed  by  the 
definite  settlement,  long  since,  of  some  material  propositions  inde- 
pendent of  the  special  contract  of  these  parties.  Policies  of  insur- 
ance, except  marine,  are  not  in  their  nature  assignable ;  nor  is  the 
interest  in  them  ever  intended  to  be  transferable  from  one  to 
another  without  the  express  consent  of  the  office.  3  Brown's  ParL 
Gas.  497.  It  is  necessary  the  party  insured  should  have  an  inter- 
est or  property  at  the  time  of  insuring  and  at  the  time  the  fire  hap- 
pens. Sadler^s  Co.  t.  Badcock  et  a/.,  2  Atkyns,  554 ;  Angell  on  Fire 
and  Life  Ins.,  §§  55, 193. 

The  principle  sustaining  these  adjudications  is,  that  there  is  a 
purely  personal  contract  by  which  the  insurer  undertakes  a  condi- 
tional indemnity  of  the  insured  alone,  dependent  upon  certain  duties 
to  be  performed  by  him,  into  which  enter  his  personal  character  and 
fitness.  The  property  insured  does  not  draw  with  it  the  contract, 
because  its  probable  destruction  is  the  foundation  of  the  agreement 
The  essence  of  the  contract  is  taken  away  by  the  transfer  of  the 
proprietary  interests  to  others  not  parties  to  it 

It  is  manifest,  however,  that  some  limitation  must  be  imposed  on 
the  restriction  respecting  the  change  of  interest  of  the  parties.  Of 
all  the  ways  by  which  some  change  of  interest  might  be  effected 
without  the  consent  or  fault  of  the  partners,  or  a  majority  of  them, 
some  one  might  almost  surely  be  expected  to  intervene.  By  the 
death  of  his  partners  the  sole  survivor  would  become  the  legal,  and, 
m  some  cases,  the  equitable  owner  of  all  the  assets.  By  the  volun* 
tary  assignment  by  one  partner  of  all  his  right,  title  and  interest  in 
the  partnership  property,  the  interests  would  be  materially  changed. 
If  such  occurrences  were  intended  to  work  an  entire  forfeiture  of 
the  policy,  the  contract  would  be  a  mere  wager,  with  all  the  chances 
on  one  side. 
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Inasmach  as  the  words  of  this  restriction  cannot  be  used  in  their 
enlarged  sense,  and  their  import  is  doubtful,  their  construction  must 
incline  against  those  for  whose  benefit  the  restriction  was  imposed. 
The  interest  of  each  partner  in  the  goods  was  per  my  ei  pet*  tout. 
The  confidence  reposed  in  them  was  testified  only  by  the  issue  of 
the  policy,  and,  consequently,  was  equal  in  each.  The  commingling 
of  such  an  interest  with  such  a  confidence  ought,  by  the  rule  above 
slated,  to  determine  the  construction  in  favor  of '  the  plain tifi^s. 
Does  this  restriction,  then,  mean  nothing?  I  do  not  know  what 
the  parties  intended  by  it.  It  Is  evident  that  the  plaintiffs  did  not 
understand  it  in  the  same  sense  as  the  defendants.  As  it  is  suscep* 
tible  of  a  meaning  more  extensive  than  Wiis  contemplated  by  either, 
it  must  be  restrained  to  a  reasonable  significance  consistent  with 
the  rights  of  the  promisees.  Hoffvian  v.  ^tiui  Ins,  Co.,  32  N.  Y 
405 ;  Wilson  v.  Oetiesee  Mut,  Ins.  Co.^  16  Barb.  511.  The  authori- 
ties  referred  to  are  directly  in  point  on  the  facts  of  this  case  ae 
averred  in  the  complaint  The  demurrer  ought  to  have  been  over- 
ruled. 

The  judgment  %s  reversed  and  the  cause  remanded* 


Jovn  ft  GiTLLOM,  appellants,  y.  Knox. 

(40  Ala.  08.) 
Bankrupiey  ^effect  of  dUeharge. 

A  diacharge  in  bankruptcj  releases  the  bankrupt  from  his  liability  as  surety 
on  a  guardian's  bond,  such  a  liability  l>eing  a  contingent  liability  within 
the  meaning  of  section  19  of  the  bankrupt  law  of  1867. 

Bill  in  chancery  filed  June  23,  1869,  by  Knox,  a  ward,  against 
Jones  and  Oullom,  sureties  on  the  bonds  of  his  guardian.  The 
opinion  states  the  facts  sufficiently.  Decree  in  favor  of  complainant 
Defendants  appealed. 

Chilton  it  T7iornton  and  ^'.  F.  RicSy  for  appellants. 

Martin  <§  Sayre,  for  appellee. 


^  ALABAMA, 


&  CnllMa  T.  Knox* 


Saffold,  J.  The  purpose  of  the  bill  filed  by  the  minor 
wafl  to  obtain  a  settlement  of  his  gnardianship  in  the  chanoery  court. 
The  eareties  of  the  guardian  were  alone  made  defendants^  on  the 
allegation  that  the  gnardian  had  died  insolvent  and  bankrupt, 
leaving  no  assets  whatever. 

A  demurrer  to  the  bill,  on  the  ground  that  a  representative  of 
the  deceased  gnardian  was  a  necessary  party  defendant,  was  properly 
overruled.  Eqiiity  never  requires  the  performance  of  a  useless 
ceremony.  The  appointment  of  an  administrator  would  have  caused 
some  expense,  while  it  could  afford  no  possible  advantage  to  the 
sureties.  Frowner  t.  Johnson,  20  Ala»  477 ;  Vanderveer  v.  AUton^ 
16  id.  494. 

The  allegation  also  showed  the  necessity  of  the  chancery  juris* 
diction,  because  the  probate  court  was  only  authorized  to  settle  the 
accounts  of  the  guardian  with  his  representative*  Bevised  Code,  §§ 
2324,  2^6. 

Is  the  defendant  Jones'  discharge  in  bankruptcy  a  protection 
against  his  liability  as  surety  on  the  guardian's  bond  ?  It  absolved 
him  from  all  debts  and  claims  provable  against  his  estate  which 
existed  on  the  24th  of  February,  1868.  An  acconut  filed  for  settle- 
ment by  the  guardian  on  the  8th  of  February,  1868,  showed  a 
liability  existing  at  that  date  against  him  as  great  as  the  amount 
recovered  by  the  decree.  No  breach  of  trust  is  alleged  or  proved  to 
have  been  committed  after  the  filing  of  Jones'  petition  in  bank- 
ruptcy. Unless  the  liability  of  the  surety  is  fiduciary,  the  discharge 
released  him  from  it 

In  Turner  v.  Bsselman,  15  Ala.  690,  a  discharge  in  bankruptcy  of 
the  surety  of  a  guardian,  under  the  bankrupt  act  of  1841,  was  held 
not  to  protect  him  against  a  statute  judgment  obtained  after  his 
discharge,  on  the  ground  that  the  debt  was  not  provable,  and,  as 
declared  by  Judge  Dargan,  that  it  was  a  fiduciary  debt  The  act  of 
1867  is  essentially  different  in  this  respect  from  that  of  1841.  The 
19th  section  includes,  among  the  debts  and  claims  provable,  all  cases 
of  contingent  debts  and  coiiiingent  liabilities  contracted  by  the  bank- 
rupt, and  not  therein  otherwise  provided  for.  The  creditor  is 
allowed  to  "make  claim  therefor,  and  have  his  claim  allowed,  with 
the  right  to  share  in  the  dividends,  if  the  contingency  shall  happen 
before  the  final  dividend ;  or  he  may  at  any  time  apply  to  the  court 
to  have  the  present  value  of  the  debt  or  liability  ascertained  and 
liquidated,  which  shall  then  be  done  in  such  manner  as  the  court 
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shall  order,  and  he  shall  be  allowed  to  prove  for  the  amount  so 
ascertained." 

The  liability  of  the  sureties  of  a  guardian  attaches  whenever  the 
guardian  receives  property  of  his  ward,  and  becomes  a  debt  on,  and 
to  the  extent  of,  the  guardian's  default,  with  a  right  of  action  accru- 
ing in  law  against  them,  on  the  rendition  of  a  decree  or  judgment 
ascertaining  the  fact  and  amount  of  the  default  Ward  cC'  Ihvis  v. 
Yonge,  admWy  45  Ala.  474.  It  is  a  contingent  liability,  within  the 
comprehensive  meaning  of  section  19  of  the  bankrupt  law  of  lHn7, 
capable  of  being  fixed,  or  having  its  present  value  ascertain eil  by 
the  modes  therein  indicated.  And  it  is  the  contract  imposing  the 
liability  from  which  the  party  is  relieved. 

The  exception  from  discharge,  under  the  33d  section  of  the  law 
of  debts  created  by  the  fraud  or  embezzlement  of  the  bankrupt,  or 
by  his  defalcation  as  a  public  officer,  or  while  acting  in  any  fiduciary 
character,  from  its  very  comprehensiveness,  conveys  as  a  reason  for 
the  exception,  the  idea  of  some  moral  turpitude  or  culpable  neglect 
of  duty.  The  sureties  of  a  guardian  have  no  control  of  his  conduct. 
Their  obligation  is  entirely  difierent  from  his.  They  undertake  to 
pay  money  on  his  account,  while  he,  in  addition,  tngagos  to  be 
honest  and  faithful  and  careful.  It  is  for  failure  in  this  latter 
respect  that  the  law  refuses  to  release  him  from  his  debt  The 
liability  of  the  sureties  was  not  of  a  fiduciary  character. 

The  decree  is  reversed,  and  the  cause  remanded. 

To  an  application  for  re-hearing,  the  following  response  was 
made: 

Saffold,  J.  We  think  it  is  the  contract  or  obligation  to  be 
liable  for  the  default  of  the  guardian  that  the  discharge  in  bank- 
ruptcy relieves  from,  and  not  the  mere  liability  when  fixed.  There 
is  no  difficulty  in  ascertaining  the  amount  of  the  claim  to  be  filed 
for  allowance.  It  might  be  done  by  calling  the  guardian  to  • 
settlement. 

A  re-hearing  is  denied. 

Vol.  VIL  — 74 
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Mobile  &  Gikakd  Railroad  Co.,  appellant,  v.  Pbewitt. 

(46  Ala.  88.) 

Oomman  carrier — when  HabilUy  cu  insurer  terminatee, 

Wliere  goods  transported  bj  railroad  are  not  called  for  by  the  consignee  when 
thej  arrive  at  their  destination,  and  are  then  deposited  in  the  warehouse  of 
the  company,  the  liability  of  the  railroad  company,  as  insurer,  terminates. 

GNxkIs  were  consigned  to  the  owner,  **  care  M.  &  G.  R.  R.,*'  station  "  No.  6 ; " 
they  arrived  at  their  destination,  and  were  ready  for  delivery  in  half  an 
hour;  the  owner,  who  lived  twenty  miles  distant  from  the  station, did  not 
call  for  them,  and  they  were  stored  in  the  warehouse  of  the  railroad  com- 
pany. Six  days  afterward  the  goods  were  destroyed  by  accidental  fire.  Udd* 
that  the  liability  of  the  company,  as  insurer, had  terminated.  (8eenoUtp,tm^ 

Action  against  a  common  carrier. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Ricey  Semph  A  Goldthwaite,  for  appellant. 

«/.  N>  Arrington,  and  Stone^  Clopton  dt  Clanfon,  contra. 

Pkters,  J.  This  is  an  action  for  damages,  instituted  by  the  appel- 
lee against  the  appellant  as  a  common  carrier.  There  are  two  counts 
in  the  complaint,  which  are  as  follows : 

"  The  plaintiff  claims  of  the  defendant,  a  corporate  body,  t283.15, 
as  damages  for  the  failure  to  deliver  certain  goods,  namely,  two  boxes 
of  merchandise,  containing  sundry  articles  of  dry  goods,  received  by 
said  Mobile  &  Oirard  Railroad  Company  as  a  common  carrier,  to  )»e 
delivered  to  the  plaintiff  at  station  No.  6  on  said  railroad,  for  a 
reward,  which  he  failed  to  do. 

"  And  the  plaintiff  claims  of  the  defendant,  a  corporate  body.  |(*i()C 
as  damages,  for  that  heretofore,  to  wit,  on  the  20th  day  of  Octob<'r, 
1869,  (?)  the  said  defendant,  at  his  special  request  and  instance,  had 
the  care  of  certain  other  goods  and  chattels,  to  wit,  two  boxes  of 
merchandise,  containing  sundry  articles  of  dry  goods,  the  profiertj 
of  the  plaintiff,  and  thereupon  it  then  and  there  became  and  was  the 
duty  of  the  said  defendant,  while  he  so  had  the  care  of  the  said  goo<ls 
and  chattels,  to  take  due  and  proper  care  thereof;  yet  the  said 
defendant,  not  regardinor  his  duty  in  that  behalf,  did  not,  nor  would 
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while  he  so  had  the  care  of  the  said  last-mentioned  goods  and 
chattels,  take  due  and  proper  care  of  the  same,  but  wholly  neglected 
to  do  80,  and  took  such  bad  care  thereof  that  afterward,  to  wit,  on 
the  20th  day  of  October,  1869,  (?)  became  and  were  greatly  dam- 
aged and  injured,  and  wholly  lost  to  the  said  plaintiff,  to  the  dan>age 
of  the  plaintiff  as  aforesaid." 

To  this  complaint  the  defendant  pleaded  **  not  guilty,  in  short  by 
consent,  with  leave  to  give  in  evidence  any  thing  which,  if  specially 
pleaded,  would  constitute  a  bar  to  the  action."  And  the  plaintiff 
joined  in  issue,  ^'  with  like  leave  to  give  in  evidence  any  thing  which, 
if  specially  replied,  would  be  a  good  replication." 

Upon  this  issue  the  parties  went  to  trial  by  a  jury.  There  was  a 
verdict  for  the  plaintiff  for  t355.65.  And  a  judgment  for  this  sum 
was  rendered  and  for  costs.  From  this  judgment  the  defendant  in 
the  court  below  brings  the  cause  by  appeal  to  this  court 

On  the  trial  in  the  court  below,  the  defendant  in  that  court  took 
a  bill  of  exceptions.  From  this,  it  appears  that  the  plaintiff  below 
introduced  evidence  tending  to  show  that  he  had  purchased  in  the 
city  of  New  York  the  articles  and  goods  referred  to  in  the  com- 
plaint; that  said  goods  we-e  '^ billed"  to  plaintiff  at  an  aggregate 
cost  of  $282.65 ;  that  this  purchase  was  made  on  September  28, 
1868  ;  that  the  goods  were  properly  put  up  in  separate  packages  and 
shipped  on  September  29,  1868,  to  the  plaintiff  at  Midway,  Ala- 
bama, via  Savannah,  Georgia,  care  of  defendant,  and  to  be  delivered 
to  plaintiff  at  defendant's  station  No.  6,  as  shown  by  the  bill  of 
lading.    In  this  bill  of  lading  are  the  following  stipulations: 

'^  And  it  is  further  expressly  stipulated,  that  in  case  any  claim 
shall  arise  from  any  damage  or  injury  to  the  articles  mentioned  in 
this  bill  of  lading  while  in  transitu,  and  before  delivery,  the  extent 
of  such  damage  or  injury  shall  be  adjudged  in  the  presence  of  an 
officer  of  the  railroad,  before  the  same  (is)  removed  from  the  station. 
And  the  amount  of  such  claim,  when  so  ascertained,  shall  (be)  pre- 
ferred at  the  office  of  the  chief  of  transportation,  of  the  road  which 
shall  have  delivered  the  goods,  within  ten  days  after  such  delivery. 
And  in  case  such  claim,  whatever  it  may  be,  shall  not  be  preferred, 
within  the  time  and  at  the  place  hereinbefore  designated,  such  losi 
or  damage  shall  be  held  to  be  waived.  And  it  is  further  stipulated, 
that  in  all  cases  of  loss  of  such  goods  or  merchandise,  the  amount  of 
claim  and  damages  shall  be  restricted  to  the  cash  value  of  such 
goods  or  merchandise,  at  the  port  of  departure  at  the  time  of  ship- 
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ment,  and  shall  be  presented  as  above,  within  ten  days  after  the 
proper  time  for  their  delivery,  in  due  course ;  and  that  all  daimfl 
for  partial  loss  or  damage  shall  be  ascertained  and  adjusted  upon 
the  same  basis  of  value." 

Ifc  was  shown,  in  connection  with  this  bill  of  lading,  that  the  goods 
sued  for  reached  said  station  No.  6,  at  about  three  o'clock  p.  m.  on 
the  10th  day  of  October,  1868,  and  were  ready  for  delivery  in  about 
one-half  of  an  hour  thereafter.  No  one  was  there  ready  to  receive 
them,  and  they  were  stored  in  the  warehouse  of  the  railroad  com- 
pany at  that  station,  and  carefully  kept  without  hire  for  delivery  to 
the  owner  when  called  for.  On  the  morning  of  the  17th  day  of 
October,  1868,  the  warehouse  aforesaid  was  accidentally  burned,  and 
two  boxes  of  the  goods  mentioned  in  the  bill  of  lading  were 
destroyed  by  the  fire,  in  spite  of  every  effort  made  by  the  servants 
and  agents  of  the  said  railroad  company  to  prevent  it.  The  goods 
were  not  called  for  until  after  the  burning,  and  that  portion  whicli 
bad  been  burned  up  and  destroyed  could  not  be  delivered.  The 
transportation  of  such  goods  on  the  railroad  was  for  hire.  It  wa* 
shown  by  the  defendant  that  the  goods  had  been  diligently  and 
carefully  kept  by  the  agents  of  the  company,  in  said  warehouse, 
until  they  had  been  destroyed  by  said  burning,  on  the  night  oi 
the  17th  day  of  October,  1868,  as  above  said.  It  was  also  shown 
that  the  plaintiff  had  been  in  the  habit  of  having  goods  sent  to  said 
station  No.  6,  and  receiving  them  there,  for  some  several  years ; 
that  it  took  goods  shipped  from  New  York  city  to  said  station, 
about  ten  or  twelve  days  to  reach  said  station ;  and  that  the  ware- 
house there  was  a  good,  secure,  substantial  building,  and  was 
burned  without  any  fault  of  said  railroad  company  or  its  agents. 
It"  was  also  shown  that  said  plaintiff  resided  about  twenty  miles 
awav  from  said  station  No.  6  on  said  railroad.  This  was  the  sub- 
stance  of  the  testimony  given.  On  this  testimony  the  court  gave  a 
number  of  charges,  some  for  the  plaintiff  and  some  for  the  defendant 
But  it  is  only  necessary  to  notice  those  which  were  excepted  to 
by  the  defendant,  and  those  which  were  asked  by  the  defendant, 
and  refused  by  the  court.    These  charges  were  all  asked  in  writing 

The  first  charge  asked  by  the  plaintiff,  and  given  by  the  court, 
and  excepted  to  by  defendant,  was  in  these  words:  "If  the  ;n!Y 
believe  from  the  evidence  that  the  defendant  was  a  common  caniei, 
and  as  a  common  carrier  received  the  goods  of  the  plaintiff  described 
in  the  complaint,  to  bo  delivered  to  plaintiff  at  their  point  of  desti- 
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nation  for  a  reward ;  that  the  goods  arrived  at  their  point  of 
destination ;  and  that  after  said  arriyal  there  they  were  destroyed 
by  fire,  then  the  defendant  is  responsible  as  a  common  carrier,  that 
is,  an  insurer  against  all  losses,  except  those  caused  by  the  acts  of 
God  or  the  public  enemy."  This  charge  was  excepted  to  by  the 
defendant  The  defendant,  among  other  charges  which  were  given, 
asked  the  following,  which  were  refused:  7.  "That  upon  the 
second  count,  the  defendant  can  only  be  made  liable  for  gross 
neglect.''  8.  *'  That  if  the  jury  believe  from  the  evidence  tliat  the 
goods  sued  for  did  reach  their  destination,  and  were  deposited  in 
the  warehouse  or  depot  of  defendant,  and  were  made  ready  for 
delivery,  then  the  liability  of  defendant  as  common  carrier  ceased, 
5ind  the  liability  of  defendant  as  a  bailee  without  hire  began,  pro- 
vided defendant  did  not  charge  storage  on  said  goods."  9.  "  That 
the  liability  of  a  bailee  without  hire  is  only  for  gross  negligence." 

Railroad  companies  in  this  State  are  common  carriers,  and  so 
long  as  they  are  engaged  in  the  office  of  common  carriers  their  lia- 
bilities require  the  utmost  strictness  in  the  performance  of  their 
duties.  iSelrna  t€*  Meridian  Railroad  Co.  v.  Ihil/t*  i&  Foster,  43  Ala. 
385;  Mobile  S  Ohio  Railroad  Co,  v.  Hopkim,  ^l  id.  486;  2  Redf. 
Law  of  Railw.  9,  §  152.  Then,  one  of  the  chief  questions  in  this 
case  is,  when  do  the  extraordinary  liabilities  of  railroad  companies 
as  common  carriers  end  ?  It  has  been  very  well  said  by  this  cpnrt, 
in  a  carefully  considered  opinion,  that  "it  must  be  remembered 
that,  in  contracts  for  the  carriage  of  goods,  the  obligation  is  not  all 
on  one  side.  It  is  as  much  a  part  of  the  c<m tract  that  the  owner 
or  consignee  shall  be  ready  at  the  place  of  destination  to  receive 
the  goods  when  they  arrive,  or  within  a  reasonable  time  thereafter, 
as  that  the  carrier  shall  transport  and  deliver  them."  And,  "if 
goods  transported  by  railroad  are  not  called  for  by  the  consignee 
when  they  arrive  at  their  destination,  and  are  then  deposited  in  the 
warehouse  of  the  company  without  additional  charge,  until  the 
owner  or  consignee  has  a  reasonable  time,  by  the  exercise  of  proper 
diligence,  to  remove  them,  the  liability  of  the  company  as  carriers 
is  at  an  end.  And  if,  after  this,  the  goods  remain  in  their  ware- 
nouse,  they  are  responsible  only  as  keepers  for  hire."  Ala.  £  Tenn. 
Rivers  Railroad  Co.  v.  Kidd,  35  Ala.  209.  This  opinion  was 
announced  in  1859,  now  about  twelve  years  ago.  And  subsequent 
experience  has  not  shown  that  the  principles  upon  which  it  was 
made  to  rest  have  proved  to  be  unsafe  or  unjust.     In  this  case  the 
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goods  were  consigned  to  the  owner,  **  care  M.  &  O.  B.  B.,^'  and  a 
place  was  appointed  for  their  delivery.  This  is  the  contract  of 
transportation.  The  letters  above  named  can  only  mean  the 
Mobile  &  Oirard  railroad.  To  deliver  the  goods  to  the  owner,  or 
according  to  his  direction,  was  sufficient  to  put  an  end  to  the  con- 
tract of  transportation,  which  also  would  put  an  end  to  the  liability 
of  the  raiiroad  company  as  common  carriers.  Story  on  Bailm., 
§  509 ;  1  Pars.  Cont;  p.  743,  bottom.  Here,  then,  there  was  a 
delivery  as  the  owner  had  directed ;  that  is,  to  the  railroad  com- 
pany itself,  or  to  its  agents,  which  was  the  same  thing.  This 
delivery  was  sufficient  to  put  an  end  to  their  contract  as  common 
carriers.  In  this  view  of  the  law,  the  first  charge  above  quoted 
was  incorrect 

When  the  railroad  company  thus  undertakes  to  receive  and  keep 
the  goods  for  the  owner,  it  is  an  assumption  of  control  that  cannot 
be  treated  as  a  mere  bailment  without  hire.  For  it  cannot  be  in 
justice  said  that  such  a  bailment  is  without  hire,  though  no 
charges  for  storage  are  demanded.  The  accommodation  itself  is 
one  that  has  a  strong  tendency  to  bring  business  to  the  company, 
because  goods  transported  by  them  thus  find  a  safe  deposit  until 
they  can  be  removed  by  the  owner.  Thus,  too,  the  company  is  paid 
for  the  use  of  its  depots  by  the  increase  of  its  business.  And  when 
they  assume  thus  to  act  as  warehousemen  for  their  customers,  they 
must  be  treated  as  warehousemen  for  hire.  And  as  the  warehouse 
system,  in  connection  with  the  great  business  of  transportation,  is 
a  powerful  inducement  to  increase  the  amount  and  value  of  the 
transportation  itself,  they  must  be  regarded  as  warehousemen, 
demanding  and  receiving  a  very  liberal  reward.  They  are,  there- 
fore, bound  to  use  ordinary  diligence  in  keeping  the  goods  de- 
posited in  their  station-houses  or  depots;  and  also  to  act  without 
fraud  or  bad  faith.  Story  on  Bailm.,  §§  3,  62 ;  1  Pars.  Cont  700, 
bottom. 

But  the  second  count  of  the  plaintiff's  complaint  is  a  count  on  a 
contract  of  bailment  as  a  warehouseman  without  hire.  2  Chitty  on 
PI.  Such  a  contract  imposes  on  the  bailee  a  liability  for  gross  nefc- 
ligcnce  only,  as  the  bailment  is  for  the  benefit  of  the  bailor  alone. 
1  Pars.  Cont,  pp.  649,  650,  bottom ;  Story  on  Bailm.,  §§  8,  62.  The 
court,  then,  ought  to  have  given  the  7th,  8th  and  9th  charges  asked 
by  the  defendant,  as  above  set  out,  under  the  form  of  pleading 
adopted  in  this  case. 
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The  judgment  of  the  court  below  is  reversed,  and  the  cause  U 
remanded  for  a  new  triaL 

Reversed  and  remanded. 

Nora.  —  One  class  of  oasee  confines  the  period  of  responsibility  as  carrier,  after  arriyal 
of  the  vehicle,  to  the  narrowest  limits,  and  holds  that  a  removal  of  the  goods  from  the 
vessel  or  the  car  on  to  a  wharf  or  platform,  or  into  a  freight-house,  discharges  the 
carrier  from  all  responsibility  as  such,  and  transforms  the  liability  into  that  of  waro- 
bouseman.  Nmuoay  Plains  Co.  v.  Boston  <£  Maine  R.  B.  Co,t  1  Gray,  268;  SessUma  v. 
Wegtem  R,  R,  Co.,  16  id.  VS2 ;  Rice  v.  Boffton  A  Worcester  R.  R.  O).,  98  Mass.  212;  Shepherd 
▼.  Bristol  <t  Exeter  R,  A.,  Law  Hep.,  8  Bxch.  189.  These  cases  are  decided  solely  with 
reference  to  the  carrier's  convenience,  and  while  reducing  the  time  after  arrival  to  a 
minimum^  and  the  specific  acts  of  the  carrier  to  the  least  possible,  before  the  liability 
as  carrier  ceases,  they  do  not  take  into  account  the  convenience  or  reasonable  ezpecta* 
tlons  of  the  consignee.  That  able  Jurist  Chief  Justice  Shaw,  of  the  supreme  court  of 
Massachusetts,  in  Nnrtcau  Plains  Co.  v.  RaQroad  Co.,  stifyra^  thus  presented  this  view  of 
the  subject:  **This  view  of  the  law,  applicable  to  railroad  companies  as  common  car- 
riers of  merchandise,  affords  a  plain,  precise,  and  practical  rule  of  duty,  of  easy  appii* 
cation,  well  adapted  to  the  security  of  all  persons  Interested ;  it  determines  that  they 
are  responsible,  as  common  carriers,  until  the  goods  are  removed  from  the  cars  and 
placed  upon  the  platform ;  that  if,  on  account  of  their  arrival  in  the  night,  or  at  any 
other  time  when,  by  the  usage  and  course  of  business,  the  doors  of  the  merchandise 
depot  or  warehouse  are  closed,  or  for  any  other  cause,  they  cannot  be  delivered,  or  if, 
for  any  reason,  the  consignee  Is  not  there  ready  to  receive  them,  it  is  the  duty  of  the 
company  to  store  them  and  preserve  them  safely,  under  the  charge  of  competent  and 
careful  servants,  ready  to  be  delivered  and  actually  deliver  them  when  duly  called  for 
by  parties  authorised  and  entitled  to  receive  them ;  and  for  the  performance  of  these 
duties,  after  the-  goods  are  delivered  from  the  oars,  the  company  are  liable  as  ware- 
housemen or  keepers  of  goods  for  hire.** 

There  is  another  class  of  cases  which  deems  the  liability  of  the  carrier,  as  such,  to 
eontinue  until  the  consignee  has  notice  and  reasonable  time  for  removal,  whether  the 
goods  remain  in  the  vehicle  of  transportation  or  have  been  stored  in  a  warehouse. 
Jtfirises  V.  Boston  <t  Maine  RaUipay  Co.,  22  N.  H.  523;  Shenk  ▼.  PhUadeiphia  Steam  Pro- 
peOer,  60  Penn.  St.  109;  Redmond  v.  lAverpoot^  New  York  A  PhOaddpMa  Steamboat  Oo^ 
ante;  Biumemthail  ▼.  Brainard^  38  Vt.  402;  WinAtno  v.  Vermomt  A  Massachvsetta  R.  R, 
Co^  42  id.  900  a  Am.  Rep.  386) ;  HiU  ManufcuAuHng  Co.  ▼.  R.  R.  CO.,  6  Am.  Rep.  202  ( 104 
Mass.  122) ;  Graves  ▼.  Hartford  and  New  York  Steamboat  CO.,  12  Am.  Law  Reg.  N.  S.  28 
(to  appear  in  89  Conn.  Rep.).  This  flexible  rule  seems  to  be  that  most  generally  adopted 
in  this  country,  according  to  the  later  cases.  If  the  liability  of  the  carrier  continues 
at  all,  after  the  arrival  of  the  vehicle  containing  the  transported  goods,  it  must  con- 
tinue for  a  reasonable  time  after  such  arrival.  None  of  the  oases  go  so  far  as  to  hold 
that  at  the  moment  the  vessel  or  the  car  arrives  at  Its  destination  the  liability  as  carrier 
ceases.  Goods  must  at  least  be  taken  out  of  the  vessel  or  oar,  or  delivery  must  be 
accepted  by  the  consignee  while  on  board  such  vessel  or  car,  in  order  to  terminate 
the  liability  as  carrier,  according  to  the  strictest  of  the  cases.  And  It  seems  a  most 
arbitrary  rule  that  a  removal  of  the  goods  from  the  vehicle  of  transportation  to  a  plat- 
form, wharf,  or  warehouse  should,  per  se,  be  sufficient  to  terminate  the  responsibility 
as  carrier. 

A  distinction  has  been  suggested  between  land-borne  and  water4x>me  goods ;  but 
this  seems  to  be  not  well  founded,  and  was  repudiated  In  Oraoes  ▼.  Steamboat  Oo,^ 
supra,  and  In  Redmond  ▼.  Steamboat  Co.,  suprtu  See,  also,  Richardson  ▼.  Qoddard^  28 
Bow.  (IT.  S.)  28.  The  effect  of  custom  has,  however,  been  recognized.  In  McMaster  v. 
Pennsylvania  R.  R.  Co.,  28  Phil.  887  (69  Penn.  St.),  it  was  held  that  upon  proof  of  a 
custom  on  the  part  of  a  railway  company  to  deliver  goods  at  a  way  station  on  their 
platform,  without  warehousing  or  giving  notice  of  their  arrival  to  the  consignee,  such 
delivery  was  sufficient,  and  an  exoneration  of  the  carrier  from  liability  for  their  Bub< 
sequent  loss.     See,  also,  Farmerit  and  Medhanies*  Bank  ▼.  The  CMamplain  2Votiaport»> 
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tkm  Oo^  &  Vt.  180.  So,  also,  the  positive  eots  of  the  -onelicnee  naj  be  opDsldered  In 
determf  DiOR  the  period  when  the  liability  as  carrier  ceases.  In  Famtr  t.  The  Duffato 
and  State  Line  R  R.  Co.,  4  Am.  Rep.  709  (44  N.  Y.  50n\  it  was  held  that  where  a  com- 
mon  carrier,  a  railroad  company,  by  affreement  with  the  consignee  and  for  mutiml 
conveulence,  stores  (iroode  which  have  arrived  at  their  destination,  in  its  freight-house 
for  the  night,  and  they  are  destroyed  by  fire  without  its  fault,  the  company  is  net 
liable. 

The  liability  of  the  carrier  for  deliverv  of  through  freight  to  the  succeeding  carriei 
has  been  discussed  in  several  recent  caseb.  In  Lawrence  v.  Witiona  and  St.  Peter  IL 
II,  Co,^  2  Am.  Kep.  ISO  (15  Minn.  880),  it  was  held  that  while  In  the  absence  of  a  special 
agreement  a  carrier  is  only  liable  to  the  extent  of  his  route,  and  for  safe  storage  and 
delivery  to  the  next  carrier,  yet,  if  he  stores  the  goods  In  his  own  warehouse  at  the 
end  of  bis  line  without  deliver}'  or  notice,  or  attempt  to  deliver  to  the  next  carrier, 
his  liability  as  carrier  continues.  In  MUU  UoLy.  The  Miehioan  Central  R.  R,  Co., 6  Am. 
Itep.  152  (45  N.  Y.  8&S),  it  was  held  that  where  defendant,  a  carrier  of  goods  destined  to 
a  point  beyond  its  line,  had  transported  them  to  the  end  of  its  route,  and  given  the 
usual  notice  to  the  succeeding  carrier,  a  line  of  vessels,  and  the  goods  were  destroyed 
on  the  evening  following  their  arrival,  and  while  In  defendant's  possession,  although 
defendant  was. ready  to  deliver  the  goods  to  the  succeeding  carrier,  yet  it  was  liable, 
as  common  carrier,  for  a  reasonable  time  until,  according  to  the  usual  course  of  bual- 
Qesa,  a  vessel  of  the  succeeding  carrier  could  arrive  to  take  the  goods.  —  BsF. 


MuBRELLy  appellant,  y.  The  State. 

(46  Ala.  80.) 

Criminal  law — escape  ofaeeueed. 

On  the  trial  of  a  prifloner  indicted  for  murder,  after  the  cage  had  been  glTon  to 
the  jury,  and  while  the  jary  were  deliberating,  the  priaoner  eecaped.  The 
jury  diaaiiTeed ;  the  priaoner  waa  rearrested  and  again  brooght  to  trial  on 
the  same  indictment.    Held,  evidence  of  guilt,  though  not  oondusiTe. 

Ikdicthent  for  murder  against  William  MorrelU  appeUwit 
The  facts  <q>p6ar  in  the  opinion. 

Walker  Ji  Brickell,  for  appellant 

Aitorneff^OeneraU  for  State. 

Peters,  J.  William  Mnrrell,  the  appellant,  was  tded  in  the 
drcuit  court  of  Madison  county  upon  a  charge  of  murder,  at  the 
spring  term  of  said  court,  in  the  year  1871.  The  trial  terminated 
in  a  conviction  for  manslaughter  in  the  first  degree,  and  the  aocnsed 
was  sentenced  to  confinement  in  the  penitentiary  for  fire  yearSi 
From  this  sentence  he  appeals  to  this  court,  and  here  assigns  the 
matters  set  forth  in  the  bill  of  exceptions  for  error. 
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The  bill  of  exceptions  shows  that  there  had  been  a  foimer  trial 
of  the  aocused  on  the  tame  indiotmenty  in  said  circuit  court,  on  the 
same  charge,  in  the  year  1870,  when  the  jury  failed  to  agree,  and 
there  was  a  mis-trial.  On  the  trial  in  this  case  in  the  oouit  below, 
the  learned  judge  presiding  permitted  the  State  to  offer  eridence 
that  on  the  former  trial,  after  the  ^*  evidence  was  heard,  the  cause 
argued,  the  jury  charged  and  retired  to  consider  of  their  Terdic<v 
ani  while  the  jury  were  deliberating,  the  defendant  made  his 
escape,  and  after  the  adjournment  of  the  court  he  was  again 
arrested."  To  this  eridence  the  defendant  objected,  but  his  objec- 
tion was  oyerruled,  and  the  evidence  was  permitted  to  go  to  the 
jury.    It  is  now  insisted  that  this  was  error. 

The  escape  was  an  attempt  to  flee,  and  it  had  reference  to  the 
charge  in  this  case.  Flight,  in  a  criminal  prosecution,  is  one  of  the 
most  common  grounds  for  a  presumption  of  guilt.  And  when  the 
flight  is  connected  with  the  offense  charged  and  for  which  the 
accused  is  on  trial,  it  is  an  act  that  indicates  fear,  and  this  fear 
points  to  guilt  Acts  speak  as  well  as  words,  and  they  are  to  be 
interpreted  by  the  common  experience  of  mankind.  And  a  flight 
18  universally  admitted  as  evidence  of  the  guilt  of  the  accused, 
though  it  is  not  conclusive. '  Johnson  v.  The  State^  17  Ala.  618, 
624 ;  Martin  and  Flinn  v.  The  State,  28  id.  71,  81 ;  Foodey^B  Chm, 
5  Oo.  109  b;  Burr.  Cir.  Ev.  472;  Rose.  Ev.  17  and  notes;  McNally 
Ev.  577.  Here  the  attempt  was  to  flee  and  to  flee  from  this  charge. 
The  above  authorities  very  clearly  show  that  the  action  of  the 
learned  judge  in  the  circuit  court  was  free  from  error. 

The  judgment  of  the  circuit  court  is,  therefore. 


JLjprvMim 


Gbadt,  appellant^  T.  Wolshbb. 

(46Ala.88L) 
JMmnim  —  KabUity  of  landlord  ofprmntteB, 

Deiemtant  Elected  in  bla  house,  adjoining  plaintiiPs  premiaeB,  a  eookimt  ntage, 
■o  near  to  the  partition  wall,  that  the  ordinary  ubo  of  it  injured  plaintifTv 
goods  and  rendered  liis  premises  nnoomfortable  and  disagreeable.  ffM,  that 
the  use  of  the  range  was  a  nuisance,  and  that  an  action  on  the  case  would  lie 
against  defendant,  although  he  had  leased  the  premises  containing  the  rang* 
to  a  tenant  who  built  the  fires. 
Vol,  YU.  —  75 
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AonoN  on  the  case  for  damages,  brought  by  Wolsner  against 
Orady.  Defendant  erected  in  his  house,  adjoining  plaintiflTs 
premises,  a  cooking  range  or  stove  so  near  to  the  partition  wall, 
that  the  ordinary  use  of  the  range  injured  plaintiflTs  goods,  as  well 
as  his  building  and  his  business,  and  rendered  his  premises  uncom- 
fortable and  disagreeable.  After  erecting  the  range,  defendant  let 
the  premises  containing  it,  to  a  tenant  who  built  the  fires  which 
caused  the  damage  complained  of.  The  court  refused  to  charge  the 
jury  that  if  they  believed  defendant  had  leased  his  house,  and  had 
no  control  of  it  or  the  tenants,  and  did  not  build  the  fires,  then 
they  must  find  for  defendant  Defendant  excepted.  Judgment  for 
plaintiff;  whereupon  defendant  appealed. 

Bogles  d  Overall^  for  appellant. 

Posey  d  Tompkins,  for  appellee. 

Saffold,  J.  That  the  action  will  lie  is  plain.  Every  one  must 
nte  his  own  so  as  not  to  hurt  another.  One  who  negligently  keeps 
his  fire  so  that  his  neighbor's  house  is  burned  is  liable  to  him  for 
damages,  because  he  had  it  not  in  his  power  to  make  him  covenant 
to  be  careful.  It  matters  not  whether  the  fire  be  in  his  house,  hii 
curtilage,  or  his  close. 

The  action  lies  against  him  who  erects  a  nuisance,  and,  notwith- 
standing a  recovery  for  the  erection,  it  may  afterward  be  maintained 
against  him  for  the  continuance,  though  he  has  made  a  lease  of  it 
to  another.  He  transferred  it  with  the  original  wrong,  and  his 
demise  affirms  the  continuance  of  it  He  also  has  rent  as  a  con- 
sideration for  the  continuance,  and,  therefore,  ought  to  answer  the 
damage  it  occasions.  Rosetoell  v.  Prior y  2  Salk.  460 ;  Tubervil  v. 
Stamp,  1  id.  13 ;  Paulam  v.  Isli>am,  id.  19.  Any  thing  constructed  on 
a  person's  premises  which,  of  itself,  or  by  its  intended  use,  directly 
injures  a  neighbor  in  the  proper  use  and  enjoyment  of  his  property, 

is  a  nuisance. 

7%e  judgment  is  affirmed. 
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Hartet,  appellant,  T.  Boe& 

(»Ark.8.) 
QiftMnon  corri&t,    Jfisyvy^tiuti^ 

4  ferry-man  is  reiponsible  as  insarer  for  all  propertj  oommhted  to  Ills  care , 
bat  where  the  owner  retains  control  of  the  property,  the  ferrj-man  is  only 
responsible  for  dae  diligence. 

Plaintiff  applied  to  cross  a  riyer  with  his  wagon  and  team  of  six  mules,  at 
defendant's  ferry.  Defendant  directed  the  front  span  of  males  to  be  de- 
tached from  the  wagon  and  left  upon  the  bank  until  the  next  trip.  As  the 
boat  was  about  leading  the  bank  with  the  wagon  and  four  mules,  a  serrant 
of  a  person  crossing  at  the  time,  at  plaintiff's  request,  brought  the  two 
mules  which  had  been  detached  and  hitched  to  a  stake  on  the  bank,  into  the 
after  part  of  the  boat,  behind  the  wagon,  and  held  them.  One  of  the 
detached  mules  fell  oyerboard  on  the  passage  and  was  drowned.  Held,  that 
plaintiff  was  not  entitled  to  recoyer  unless  the  cause  of  the  loss  was  the 
omission  of  defendant,  after  becoming  aware  of  what  plaintiff  had  done,  to 
use  a  proper  degree  of  care  to  avoid  the  consequences. 

Action  against  a  ferry-man  to  recover  the  ralne  of  a  mnle  loet  in 
wmrse  of  transportation.    The  opinion  states  the  case. 

Wathins  &  RosBf  for  appellant,  cited  Trent  t.  CartersviUs  Bridge 
Ck^  11  Leigh,  621 ;  Rutherford  y.  McOawen,  1  note,  8  McOord,  17- 
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Oarner  y.  Oreen,  8  Ala.  96;  Cohen  v.  Humey  1  MoCord,  439; 
Pomeroy  y.  Donaldson,  5  Mo.  30;  iS!r»i7A  y.  Seward,  3  Ban*.  342; 
J/a^  y.  Hanson,  5  CaL  360;  Richards  y.  Fuqua's  Adm'rs,  28  Miss. 
792 ;  ^w/itfT  V.  Olisbee,  12  Dl.  344 ;  AngeU  on  Carriers,  §  67 ;  Story 
on  Bailments,  §  489. 

Habbison,  J.  This  was  an  action  of  assumpsit,  to  recoyer  from 
the  owner  of  a  public  ferry  the  yalue  of  a  mule  lost  in  the  course  of 
transportation. 

The  defendant  pleaded  the  general  issue,  and  the  yerdict  was  in 
his  fayor. 

The  facts,  as  set  forth  in  the  plaintiff's  bill  of  exceptions,  are, 
that  the  plaintiff  applied  to  cross  witli  his  wagon  and  team,  at  the 
defendant's  ferry  on  the  St.  Francis  river.  The  wagon  was  loaded 
with  cotton,  and  the  team,  which  was  driven  by  a  servant,  consisted 
of  six  mules.  Before  entering  the  boat,  the  person  in  charge  of  the 
ferry  directed  the  two  leading  or  front  span  of  mules  to  be  detached 
from  the  wagon  and  left  on  the  bank  until  the  next  trip  of  the 
boat,  and  he  himself  unhitched  them  and  fastened  them  to  a  stake 
on  the  shore,  and  the  wagon  was  drawn  into  the  boat  by  the  four 
other  mules.  As  the  boat  was  about  leaving  the  bank,  the  plaintiff, 
who  was  on  the  boat,  spoke  to  a  uegro  man,  the  servant  of  a  person 
crossing  at  the  same  time,  and  requested  him  to  bring  the  two 
mules  into  the  after  part  of  the  boat,  behind  the  wagon,  which  he 
did,  and  then  held  them  there.  The  person  in  charge  of  the  boat 
made  no  objection,  and  gave  a  direction  to  separate  them  from  each 
other,  which,  howeyer,  appears  not  to  have  been  done.  When  the 
boat  had  proceeded  about  one-third  of  the  distance  across  the  river, 
one  of  the  mules  in  the  rear  of  the  wagon  (proven  to  have  been 
worth  tlOO)  fell  overboard  and  was  drowned. 

At  the  time  of  the  accident,  the  plaintiff  was  in  the  fore  part  of 
the  boat,  assisting  in  holding  the  mules,  still  attached  to  the  wagon. 
The  boat  had  no  railing  or  balustrades,  and  was  about  forty-seyen 
feet  in  length. 

The  court,  upon  request  of  the  plaintiff,  instructed  the  jury  that 
a  public  ferry-man  is  a  common  carrier,  but  refused  to  give  them  th« 
following  instructions  asked  by  him : 

First.  That,  as  a  common  carrier,  a  public  ferry-man  is  bound  to 
exercise  extraordinary  diligence  in  the  protection  and  preservation 
of  all  property  committed  to  him,  and  is  responsible  for  all  accidents 


DECEMBER  TERM,  1870.  597 

»  11 

Harvey  y.  Rose. 

Mid  damage  to  the  same,  except  such  as  happen  by  snch  unavoid- 
able casualty  as  the  act  of  Ood  or  the  public  enemy. 

Second.  That  a  public  ferry-man  is  bound  to  provide  a  boat  of 
suitable  capacity  and  arrangements  to  transport,  with  safety,  all 
property  intrusted  to  him  for  that  purpose,  and  if  he  failed  in  any 
particular  to  do  so,  he  is  liable  for  all  losses  sustained  by  reason  of 
such  failure. 

TfUrd.  That  if  the  plaintiff's  mule  was  lost  off  the  ferry*boat 
while  crossing  at  the  defendant's  ferry,  it  devolved  upon  the 
defendant  to  prove  that  it  was  lost  by  an  accident  against  which  no 
diligence  or  foresight  on  his  part  could  possibly  have  provided,  and 
without  such  proof  they  must  find  for  the  plaintiff. 

Fourth.  That  if  the  defendant  chose  to  receive  on  his  boat,  from 
the  plaintiff,  more  property  than  it  could  safely  carry,  he  is  responsi- 
ble for  all  losses  or  damages  occurring  to  the  same,  in  the  course  of 
transportation,  though  the  same  may  have  been  received  at  the 
solicitation  and  request  of  the  plaintiff,  unless  he  has  proven  a 
special  agreement  by  the  plaintiff  to  assume  the  risk  and  release 
defendant  from  liability  on  account  thereof. 

And  it  gave  the  following  against  the  objections  of  the  plaintiff: 
A  public  ferry-man  is  bound  for  the  exercise  of  ordinary  diligence 
only,  such  as  a  prudent  man  would  exercise  in  the  discharge  of  the 
duties  of  a  ferry-man,  and  if  the  mule  alleged  to  have  been  drowned 
was  taken  on  board  the  defendant's  ferry-boat,  at  the  instance  of  the 
plaintiff,  by  his  servant,  after  the  defendant  had  declined  to  take 
said  mule  on  that  trip,  and  expressed  his  wish  and  intention  to 
leave  it  and  its  fellow  behind,  to  be  carried  the  next  trip  of  the  boat, 
then  said  mule  was  taken  on  by  the  plaintiff,  and  at  his  own  risk, 
and  they  must  find  for  the  defendant. 

Ferry-men,  like  all  other  common  carriers,  are  regarded  in  law  as 
insurers  of  the  property  committed  to  their  care,  and  are  respon- 
sible for  all  losses  or  damage  to  it,  which  do  not  come  within  the 
excepted  cases  of  the  acts  of  God  and  the  public  enemy.  As  a 
common  carrier  a  public  ferry-man  is  compelled  to  receive  all  goods 
and  property  offered  to  him  for  transportation,  and  when  he  has 
received  property  for  that  purpose,  the  presumption  is  that  it  is  in 
his  charge  as  a  common  carrier,  and  the  burden  is  upon  him  of 
showing  that  he  has  not  had  such  control  over  it  as  invests  him 
with  the  character  of  a  common  carrier  in  respect  to  it.  His 
responsibility  is  not  modified  or  diminished  by  the  faot  that  it  was 
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■ooompanied  by  the  owner,  unless  it  affirmatively  appear  that  the 
owner  did  not  trust  the  care  of  the  same  to  him,  but  retained  the 
exclusive  management  and  control  of  it  himself.  When  the  care 
and  control  of  the  property  has  not  been  intrusted  to  him,  but 
retained  by  the  owner,  he  is  not,  if  a  loss  occurs,  chargeable  as  a 
common  carrier  or  an  insurer,  but  is  only  answerable  for  actual  neg- 
ligence ;  and  if,  in  such  case,  the  owner,  by  his  own  negligence  or 
willful  wrong,  contnbuted  to  the  loss  so  that,  but  for  it,  the  loss 
would  not  haye  happened,  he  will  not  be  entitled  to  recover,  except 
where  the  direct  cause  of  the  loss  is  the  omission  of  the  ferry-man, 
after  becoming  aware  of  the  owner's  negligence,  to  use  a  proper 
degree  of  care  to  avoid  the  consequences  of  such  negligence.  Shear, 
ft  Bedf.  on  Neg.,  §§  25^  26;  miite  v.  Winisimmet  Co.y  7  Gush.  155; 
PaweU  a  alY.  Mills  et  al,  37  Miss.  691;  WiUUes  Admr.  t.  Th^ 
Buffalo  d  Roehestwr Railroad  Co.^  14  Barb.  585 ;  Smith  y.  Smithy  t 
Pick.  621. 

In  the  case  of  White  y.  Winisimmei  Co.y  7  Oush.  156,  the 
supreme  court  of  Massachusetts  says :  ^  If  the  traveler  used  the  ferry- 
boat as  he  would  a  toll-bridge,  personally  driving  his  horse  upon 
the  boat,  selectmg  his  position  on  the  same,  and  himself  remaining 
on  the  boat,  neither  putting  his  horse  into  the  care  and  custody  of 
the  ferry-man,  nor  signifying  to  him  or  his  servants  any  wish  or  pur- 
pose  to  do  so,  and  the  only  possession  and  custody  by  the  ferry-man 
of  the  horse  and  vehicle  to  which  he  is  attached  is,  that  which  neces- 
sarily results  firom  the  traveler's  driving  his  horse  and  wagon,  or 
other  vehicle,  on  board  the  boat,  and  paying  the  ordinary  toll  for  a 
passage ;  in  such  case  the  ferry  company  would  not  be  chargeable 
with  the  full  liabilities  of  common  carriers  of  merchandise.  The 
dability  in  this  case  would  be  one  of  a  different  character ;  and  if 
the  proprietors  of  the  ferry  were  chargeable  for  loss  or  damage,  it 
would  be  upon  a  different  principle. 

^  In  reference  to  persons  thus  using  the  ferry,  the  company  have 
responsible  duties  to  perfonn,  the  neglect  of  which  may  charge  them 
for  the  loss  of  goods  and  property  placed  on  board  their  boat,  when 
the  loss  has  been  occasioned  by  their  default.  It  is  the  duty  of  a 
ferry  company  to  provide  a  good  and  safe  boat,  suitable  for  the  busi- 
ness in  which  they  are  engaged ;  and  they  are  required  to  have  all 
citable  requisite  accommodations  for  the  entry  upon  the  samCi 
transportation  while  on  board,  and  the  departure  from  the  boat,  of 
all  horses  and  vehicles  passing  over  such  ferry.'' 
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Although  there  may  be  some  doubt  if  the  ferry  company,  in  thti 
case  we  have  cited,  by  an  acquiescence  on  their  part,  in  the  acts  and 
conduct  of  the  owner,  did  not  acquire  such  possession  and  custody 
of  the  hoi'se  and  wagon  as  made  them  liable  as  common  carriers,  it 
affords  a  very  good  illustration  of  the  doctrine  we  have  stated. 

The  prima  facie  case,  that  the  defendant  accepted  the  possession 
and  custody  of  the  mule,  as  a  common  carrier,  established  by  the 
fact  that  he  was  a  public  ferry-man,  and  that  the  mule  was  put  upon 
his  ferry-boat  for  the  purpose  of  being  taken  across  the  river,  was 
controverted  by  other  evidence,  tending  to  show  that  the  plaintiff 
retained  possession  and  control  of  it,  and  had  not  committed  it  to 
the  care  and  custody  of  the  defendant. 

The  first  and  second  instructions,  refused  by  the  court,  as  abstract 
propositions  of  law,  are,  undoubtedly,  correct,  but  were  not,  accord- 
ing to  the  views  we  have  just  expressed,  a  correct  declaration  of  the 
law  in  respect  to  the  evidence  before  the  jury,  and  were,  therefore, 
proi)erly  refused. 

The  third  is  also  objectionable,  because  it,  in  effect,  assumes  that 
the  mule  was  delivered  to  the  defendant  as  a  common  carrier,  a  fact 
clearly  controverted  in  the  evidence,  and  the  truth  of  which  it  ^as 
the  province  of  the  jury  to  determine.  Floyd  et  aL  v.  Richsy  14 
Ark.  295. 

It  is  evident,  also,  from  what  we  have  above  remarked,  that  a 
ipecial  agreement  is  not  necessary  to  qualify  a  ferry-man's  acceptance 
of  property  delivered  to  him  for  transportation  over  his  feiry  so  as 
to  modify  and  change  his  liability  in  respect  to  it,  and  the  fact  that 
the  care  and  custody  of  the  property  was  never  surrendered  to  him 
by  the  owner,  Can  be  shown  by  circumstances  as  well  as  by  direct 
evidence.  The  court,  therefore,  did  not  err  in  declining  to  give  the 
jury  the  last  instruction  asked  by  the  plaintiff. 

The  instruction  given  by  the  court,  against  the  objection  of  the 
plaintiff,  was  manifestly  erroneous,  and  the  court  should  for  that 
reason  have  given  the  plaintiff  a  new  trial ;  and  for  the  error  in 
refusing  a  new  trial,  the  judgment  must  be  reversed  and  the  cause 
remanded.  Reversed  and  re  rtanded. 
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Ths  Statb,  appellant,  y.  Nichols. 

(»Axk.T4.) 
OonttiMionallaw — pa/rdaning pcwer,  ' 

The  power  to  pardon  (tfter  eonvktion  was  vested  in  the  governor  bj  the 
stitution  of  Arkansas.     UM^  that  the  exercise  of  the  power  to  pardon  ft^^bfi 
tonnietion,  bj  the  legislatare,  was  not  unoonstitationaL 

Indiotmbnt  for  murder.    The  opinion  states  the  case^ 

Montgwneryy  attorney-general,  for  appellant 

Fair  £  FktcAer^  Garland  &  Xashj  Oallagher  d  NmoUm,  for 
appellee. 

McOlure,  J.  At  the  March  term  of  the  Pnlaski  circnit  court, 
for  the  year  1869,  the  grand  jury  found  a  true  bill  of  indictment 
against  Nichols,  for  the  murder  of  one  Charles  Wood,  on  the  10th 
of  July,  1864. 

At  the  May  term,  1869,  Nichols  filed  a  plea,  wherein  he  sets  up 
**  that  the  killing,  for  which  he  is  indicted,  occurred  between  the 
6th  of  May,  1861,  and  the  4th  day  of  July,  1865,  and  that  he  was 
fully  and  freely  pardoned  of  said  supposed  offense  by  an  act  of  the 
general  assembly  of  the  State  of  Arkansas,  entitled  'An  act  of  par- 
don and  amnesty,'  passed  March  1, 1867,"  etc. 

To  this  plea  the  State  filed  a  demurrer,  which  was  overruled  by 
the  court,  and,  the  State  declining  to  proceed  further  with  the 
prosecution,  the  defendant  was  discharged.  From  this  judgment 
the  State  appealed. 

The  only  question  presented  by  the  record  is,  whether  the  act  of 
pardon  and  amnesty,  passed  March  1, 1867,  is,  in  fact,  a  pardon  and 
amnesty.  In  other  words,  had  the  legislature  of  1867,  assembled 
under  the  constitution  of  1864,  power  to  pardon  and  amnesty  dti* 
lens  of  the  State  who  were  liable  to  be  charged  with  crime  ? 

*^  Our  government,"  says  Judge  Parsons,  "  is  founded  on  prin- 
ciples not  known  to  the  laws  of  any  other  country.  The  sovereignty 
of  the  commonwealth  remains  in  the  people.  The  several  depart- 
ments of  the  government,  the  legislative,  executive,  and  the 
judicial,  are  the  agents  of  the  people  in  their  respective  spheres." 

The  language  quoted  above,  from  Judge  Pabsons,  no  doubt,  was 
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ased  for  the  purpose  of  directing  the  mind  of  counsel  to  the  fact 
that  our  form  of  govemmenty  so  far  as  the  exercise  of  certain  powers 
is  concerned,  is  not  analogous  or  similar  to  any  monarchial  form  of 
goyemment,  and  that  a  power  exercised  by  a  monarch  does  not 
necessarily  prove  that  imch  powers  belong  to  the  executive  of  a 
State. 

In  a  republican  form  of  government,  the  people  select  delegates  to 
form  a  fundamental  law  for  the  government  and  control  of  such 
persons  as  may  be  called  to  exercise  the  duties  prescribed.  To  use 
the  expression  of  another,  they  build  a  capitol,  erect  its  pillars  and 
its  walls,  surround  it  with  bulwarks,  and  assign  to  each  department 
its  various  duties.  This  done,  the  members  of  a  constitutional  con- 
vention disperse,  the  people  send  the  officers  who  are  to  take  charge 
of  the  various  departments,  and  the  three  branches  represent  the 
sovereignty  of  the  State. 

The  theory  of  all  monarchial  forms  of  government  is,  that  the 
monarch,  or  reigning  sovereign,  rules  by  **  divine  right,"  and  that 
he  is  the  depository  of  all  supreme  power,  that  whatever  of  liberty 
the  people  possess  or  enjoy  is  a  gracious  grant  on  the  part  of  the 
sovereign.  Under  such  a  form  of  government,  the  power  to  pardon 
and  remit  fines  and  forfeitures  is  a  dispensing  power  of  the  sovereign ; 
a  crime  in  such  a  country  is  not  against  the  government  but  against 
tne  king.  With  us,  the  theory  of  government  is  different  If  a  man 
commits  a  crime  in  this  State,  he  is  indicted  for  having  offended, 
not  against  the  executive,  the  legislative  or  judicial  branches  of  the 
government,  but  for  having  offended  "  against  the  peace  and  dignity 
of  the  State  of  Arkansas." 

In  a  republican  form  of  government,  such  as  exists  in  this  country, 
what  belonged  to  one  branch  of  government  under  a  monarchial 
form,  is  lodged  in  three  different  departments.  Lieber,  in  his  second 
volume,  147,  on  "  civil  liberty  and  self-government,"  says :  "  The 
executive  stands,  if  any  one  visibly  does,  in  the  place  of  the  mon- 
arch s  of  other  nations,  and  that  we  forget  the  monarch  had  the 
pardoning  power,  not  because  he  is  the  chief  executive,  but  because 
he  was  considered  the  sovereign ;  while,  with  us,  the  governor  or 
president  has  but  a  delegated  power  and  limited  sphere  of  action, 
which  by  no  means  implies  that  we  must  necessarily  or  naturally 
delegate,  along  with  the  executive  power,  also  the  pardoning  power." 

From  this  it  would  seem  that  the  pardoning  power  is  not  naturally 
y:  necessarily  an  executive  function.    The  constitution  of  the 
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United  States  places  but  few  prohibitions  upon  the  States,  as  to 
what  the  constitution  of  the  State  shall  contain.  The  constitution 
of  a  State  must  be  republican  in  form.  It  must  not  proride  for 
titles  of  nobility,  nor  violate  the  obligation  of  contracts,  nor  attaint 
persons  of  crime,  nor  provide  ex  pod  facto  laws  for  the  punishmenc 
of  acts  which  were  innocent  when  committed,  nor  contain  any  other 
provisions  which  would,  in  effect,  amount  to  the  exercise  of  any 
power  expressly  or  impliedly  prohibited  to  the  States  by  the  consti- 
tution of  the  United  States.  So  long  as  the  people  do  not  infringe 
upon  the  power  already  delegated  to  the  general  government,  they 
are  fully  authorized  to  deposit  power  in  such  branches  as  to  them 
may  seem  best  To  illustrate:  They  had  the  right  to  withhold  all 
pardoning  power  from  any  one  of  the  three  branches ;  or,  on  the  other 
hand,  they  had  the  right  to  vest  the  pardoning  power  in  either  the 
legislative  or  judicial  branches  of  the  government  The  executive 
no  more  represents  the  sovereignty  of  the  State  than  either  one  of 
the  other  branches  of  the  State  government  The  pardoning  power 
no  more  vests  in  the  governor,  by  virtue  of  his  position,  than  it 
does  in  the  judicial  branch  of  the  government,  when  the  constitu* 
tion  is  silent 

The  constitution  of  1864,  on  the  subject  of  the  pardoning  power 
of  the  governor,  says :  *'  In  all  criminal  and  penal  cases,  except 
those  of  treason  and  impeachment,  he  shall  have  power  to  grant 
pardons  after  conviction,  and  remit  fines  and  forfeitures,"  etc.  It  is 
urged,  on  behalf  of  the  State,  that  this  language  is  an  inhibition 
against  the  legislature  exercising  the  paixloning  and  amnesty 
powers  attempted  to  be  exercised  by  the  legislature,  in  the  act  of 
March  1,  1867,  and,  therefore,  unconstitutional. 

There  is  a  plain  rule  of  construction  running  through  all  the 
books,  and  is  as  familiar  to  the  profession  as  the  common  law  itself, 
that  declares  where  the  language  employed  is  inhibitory,  it  is  a 
denial  of  power  to  the  extent  of  the  inhibition.  To  illustrate:  The 
constitution  of  the  State  declares  :  ''In  criminal  cases  the  jurisdic- 
tion of  justices  of  the  peace  shall  extend  to  all  matters  less  thao 
felony  for  final  determination  and  judgment"  It  was  insisted,  in 
this  court,  that  this  language  conferred  exclu-Hve  jurisdiction  on  the 
courts  of  justices  of  the  peace,  but  in  Tucker,  ex  parte,  we  held  this 
language  was  no  inhibition  on  the  legislature  from  conferring  aeon- 
current  jurisdiction  over  the  same  subject-matter  to  the  circuit 
court 

The  inhibition  in  the  constitution  of  1864  limits  the  right  of 
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pardon,  in  the  governor,  to  cases  in  which  there  has  been  a  conyio- 
fcion  at  law.  Now,  the  question  arises,  does  this  limitation  of  the 
exercise  of  the  pardoning  power  to  cases  after  conviciion,  inhibit 
the  legislature  from  passing  an  act  of  pardon  and  amnesty  as  to 
such  persons  who  have  not  suffered  conviction  ?  The  counsel  ^or 
the  State  insist  that  the  power  of  pardon  and  amnesty,  be/ore  con- 
inctum,  is  not  vested  in  any  one  of  the  branches  of  government, 
and  that  convictions  must  follow  before  the  pardoning  power  can 
be  exercised  at  alL 

There  is  a  broad  difference  as  to  the  rule  of  construction  appli- 
cable to  the  constitution  of  the  United  States  and  that  of  a  State. 
The  government  of  the  United  States  is  one  of  enumerated  and 
limited  powers,  while  the  government  of  the  State  is  possessed  of 
all  the  general  powers  of  legislation.  In  construing  a  law  of  the 
United  States,  we  look  to  the  constitution  to  see  if  the  power  is 
granted  ;  but,  in  construing  the  constitution  of  the  State,  we  look 
whether  the  legislature  is  prohibited  by  express  words  or  by  impli- 
cation. Congress  can  pass  no  laws  save  such  as  the  constitution 
authorizes  in  express  terms,  or  necessary  implication,, while  the  leg- 
islature is  constrained  by  no  bounds,  save  such  as  the  constitution 
of  the  State  and  United  States  have  thrown  around  it 

While  it  may  be  conceded  that  the  pai*doning,  after  conviction^ 
is,  by  the  constitution,  declared  to  be  one  of  the  duties  of  the  execu* 
tive,  yet  the  exercise  of  the  same  power  by  the  legislature,  before 
conviction,  cannot  be  construed,  in  our  opinion,  to  be  an  invasion  of 
the  executive  department  We  have  already  intimated  that  the 
executive  of  a  State  did  not  inure  to  any  of  the  powers  exercised  by 
a  monarch,  by  ''divine  right,"  and  that  his  power  and  authority  was 
measured  by  the  constitution  alone.  It  is  not  urged  that  the  execu- 
tive has  any  pardoning  power  before  conviction^  and,  if  he  has  not, 
we  are  unable  to  see  wherein  his  province  has  been  invaded. 

It  is  urged,  however,  that  the  pardoning  power  is  peculiarly  an 
executive  function,  and  that  any  exercise  of  such  power  by  the  legis- 
lature is  impliedly  prohibited.  The  power  to  pardon  partakes  more 
of  the  nature  of  a  dispensing  than  an  executive  power.  The  chief 
duty  of  the  executive  is  to  see  that  the  laws  are  eocecuted,  and,  where 
the  power  to  dispense  with  the  execution  of  the  law  is  given  him, 
it  should  not  be  extended  by  implication.  The  power  of  dispens- 
ing with  the  law  and  its  penalties  partakes  more  of  a  legislativf 
than  of  an  executive  character. 
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The  president  of  the  United  States  exercises  the  pardoning  power, 
both  before  and  after  conyiction ;  but  this  is  not  by  reason  of  it 
being  peculiarly  an  executive  function,  but  because  the  constitution 
of  the  United  States,  in  plain  and  unqualified  language,  has  con* 
ferred  the  sole  power  of  pardoning  on  him.  In  a  question,  involving 
the  discussion  of  the  pardoning  power  of  the  president.  Chief  Justice 
Ohasb  saySy  that  the  president  had  the  pardoning  power  without 
any  act  of  congress,  but  that  if  he  did  not,  the  act  of  congress 
would  have  been  sufficient  to  have  given  him  the  power,  thun 
conveying  the  impression  that  if  the  pardoning  power  was  not 
vested  in  the  president  by  the  constitution,  that  congress  had  the 
power  to  confer  it  on  him.  The  Federal  government  is  composed  of 
three  branches,  just  like  the  State  governments.  No  one  of  these 
branches  of  government  are  permitted  to  exercise  the  powers  belonqj- 
ing  to  another,  any  more  than  they  are  in  a  State  government ;  and 
if  the  pardoning  power  is  peculiarly  an  executive  function,  it  is  not  at 
all  probable  that  Chief  Justice  Chase  would  have  made  the  remark 
he  did,  in  the  United  States  v.  Padlefordy  9  Wall.  542. 

So  far  as  our  knowledge  and  research  extends,  the  question  as  to 
whether  the  legislature  has  the  power  of  pardon  or  amnesty  before 
conviction,  has  never  been  submitted  to  any  court  acting  under  a 
similar  constitutional  provision  to  that  of  this  State,  save  in  the 
State  of  Tennessee.  The  constitution  of  Tennessee,  on  the  pardon- 
ing power  declares,  that  "  He  (the  governor)  shall  have  the  power 
to  grant  reprieves  and  pardons,  after  conviction,  except  in  cases  of 
impeachment."  Andrew  Fleming  was  indicted  for  retailing  liquors 
in  violation  of  the  act  of  1838 ;  pending  the  prosecution,  and  before 
conviction,  the  legislature  passed  an  act  by  which,  under  certain 
restrictions,  it  became  lawful  to  retail  spirituous  liquors,  and  at  the 
same  session,  and  subsequent  to  the  passage  of  the  act  legalizing 
the  sale  of  spirituous  liquors,  it  was  resolved  by  the  legislature  that 
"no  fine,  forfeiture  or  imprisonment  should  be  imposed  or  recovered 
for  the  offense  of  tippling,  and  that  all  causes  pending  in  the  courts 
should  be  dismissed,  wherein  such  an  offense  was  charged.'^  The 
defendant  (Fleming)  had  no  knowledge  of  the  passage  of  the  reso* 
lution,  and  was  tried  and  convicted  of  the  offense  charged  and 
fined.  Before  the  fine  was  collected,  the  passage  of  the  resolutiou 
became  known  to  him,  and  he  asked  that  the  judgment  against  him 
might  be  vacated.  It  will  be  borne  in  mind,  that  the  defendant,  in 
the  case  just  cited,  had  suffered  a  conviction,  and  had  not  plead  thf 
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iot  of  remissioiL  This  being  true,  he  stood  before  the  court  in  the 
light  of  one  who  had  waived  his  pardon,  and  asked  a  judgment  at 
the  hands  of  his  x^^rs.  The  constitution  of  Tennessee  places  the 
power  of  pardon,  after  conviction,  in  the  hands  of  the  governor. 
Fleming  had  been  convicted ;  it  follows,  therefore,  the  action  of  the 
court  in  extending  to  Fleming  the  benefit  of  the  resolution,  after 
conviction^  was  an  invasion  of  the  executive  duties. 

If  Nichols  had  waived  the  provisions  of  the  act  of  March  1, 
1867,  as  he  had  a  right  to  do,  for  a  pardon  need  not  be  relied  on, 
unless  the  defendant  so  elects,  and  had  suffered  a  conviction,  he 
would  not  then  be  allowed  to  go  back  and  plead  an  act  of  pardon 
or  amnesty  for  the  purpose  of  vacating  the  judgment.  To  tolerate 
such  a  practice,  even  if  an  act  of  the  legislature  authorized  it,  would 
be  an  invasion  not  only  of  the  executive  fuctions  but  those  of  the 
judiciary. 

Our  attention  has  been  directed  to  certain  rulings  of  the  States 
of  Alabama  and  Missouri,  in  which  it  is  strongly  intimated  that 
the  pardoning  power  is  an  executive  function.  In  order  to  show 
that  the  opinions  of  the  supreme  courts  of  those  States  are  not 
applicable  to  a  constitution  like  ours,  it  is  only  necessary  to  state  that 
there  is  no  similarity  between  them.  The  constitution  of  Arkan- 
sas is  as  follows : 

^  In  all  criminal  and  penal  cases,  except  those  of  treason  and 
impeachment,  he  (the  governor)  shall  have  power  to  grant  reprieves 
and  pardons,  and  remit  fines  and  forfeitures,  under  such  rules  and 
regulations  as  may  be  prescribed  by  law." 

The  constitution  of  Missouri,  on  the  subject  of  pardons,  reads  as 
follows : 

^  The  governor  shall  have  power  to  remit  fines  and  forfeitureSi 
and,  except  in  cases  of  impeachment,  to  grant  reprieves  and  par- 
dons." 

It  will  be  observed,  there  is  no  limitation  in  the  constitutions  of 
Alabama  or  Missouri,  to  the  exercise  of  the  pardoning  power  to 
cases,  afttT  conviction.  The  language  used  amounts  to  an  absolute 
grant  of  all  the  pardoning  power  of  the  State  to  the  executive,  and 
therefore  is  an  inhibition  against  the  legislative  branch  interfering 
with  it.  The  governor  of  Alabama  exercises  the  power  of  pardon 
"before  conviction^  and  where  his  pardons  have  been  pleaded,  the 
prisoner  has  invariably  been  discharged. 

No  governor  of  the  State  of  Arkansas  ever  attempted  to  exenjisp 
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the  power  of  pardon  before  conviciumy  and  if  he  had,  no  coort  of 
the  State  would  have  recognized  it  The  idea  advanced  by  the 
supreme  court  of  Tennessee,  that  the  courts  and  prosecuting  attor 
ney  have  a  vested  right  to  a  conviction,  under  a  criminal  statute 
that  may  have  been  violated,  is  not  founded  in  law  or  reason, 
because  the  legislature  is  the  branch  of  government  that  declares 
what  acts  shall  be  criminal  and  what  penalty  shall  be  inflicted. 
While  it  is  true  that  the  legislature  cannot  affix  ^greater  penalty  to 
crime  than  was  affixed  thereto  at  the  time  of  its  commission,  no 
one  has  ever  seriously  doubted  the  right  or  power  of  the  legislature 
to  lessen  the  punishment  or  remit  it  altogether,  when  such  remis- 
sion did  not  infringe  upon  the  exercise  of  some  right  conferred  on 
some  other  department  of  the  government  by  the  terms  of  the  con- 
stitution. 

This  act  of  pardon  and  amnesty  was  passed  in  March  of  1867, 
and  related  to  offenses  committed  between  the  6th  of  May,  1861, 
and  July  4, 1865,  and  no  indictment  was  found  against  Nichols  until 
March  of  1869.  The  question  presented  in  this  case  is  not  like 
the  cases  presented  in  either  Tennessee,  Alabama  or  Missouri  In 
the  cases  passed  upon  by  the  supreme  courts  of  those  States,  the 
action  of  the  legislature  was  directed  toward  the  control  of  eassh 
pending  in  the  courts  at  the  time  of  the  passage  of  the  law.  At  the 
time  of  the  passage  of  the  law,  there  was  no  case  pending  in  the 
courts  of  this  State  against  Nichols,  nor  was  there  until  two  yean 
afterward.  If  Nichols  had  been  indicted  before  the  passage  of  the 
act  of  March,  1867,  and  had  pleaded  the  ac^  and  the  question  had 
come  here  upon  such  a  state  of  facts,  a  very  different  question  would 
have  been  presented  to  this  court  than  the  one  now  before  it.  Such 
a  case  would  have  presented  the  questions  discussed  in  Missouri  and 
Tennessee,  but,  in  the  case  at  bar,  the  action  of  the  legislature  in  no 
manner  undertook  to  control  or  dismiss  a  c^  in  court  The  plea 
of  interfering  with  the  administration  of  justice  in  the  courts  can- 
not be  set  up  in  this  case,  because  the  interference,  if  interferenoe 
it  is,  took  place  before  the  jurisdiction  of  the  court  attached.  The 
plea  of  Nichols  shows  that  he  accepted  the  pardon  tendered  him 
by  the  legislature,  and  the  rule  is  that,  where  the  pardon  has  been 
accepted,  no  subsequent  action  of  the  executive  or  legislature  oaa 
revoke  it 

The  disposition  of  this  question  does  not  necessarily  involve  a  dis- 
cussion of  the  second  section  of  the  act  of  March  1, 1867,  or 
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arising  therennder.  It  will  be  time  to  discuss  the  oonstitationality 
or  nnconstitationality  of  that  section  when  a  case  is  presented,  and 
until  that  time  we  refrain  from  any  expression  of  opinion. 

Section  16  of  article  15  of  the  constitution  of  1868  declares  that 
^all  laws  in  this  State,  not  in  conflict  with  this  constitution,  shall 
remain  in  fall  force  until  otherwise  provided  by  the  general  assem* 
bly,"  etc.  The  act  of  March  1, 1867,  is  not  in  conflict  with  the 
present  constitution. 

We  are  therefore  of  opinion  that  the  circuit  court  of  Pulaski 

county  did  not  err  in  overruling  the  demurrer  and  discharging  the 

appellee. 

QBBoa,  J.,  delivered  a  dissenthig  opinion. 

Judgment  affirmed' 


Lipscomb,  appellant,  y.  Oraob. 

(»Ark.nL) 
JudgmeiU — ddiv&rjf  Inmd,    Bankruptcy  ^  efetX  pf  dteehatrge. 

Where  an  execatlon  on  a  Jadgment  la  levied  upon  property,  and  a  bond  taken 
for  Its  deUvery  la  forfeited,  the  jadgment  Is  extingalahed  and  a  Btatntoiy 
Jadgment  springs  Into  existence  upon  the  bond. 

On  an  application  for  a  discharge,  in  bankruptcj,  a  surety  may  prove  his  eon- 
tingent  liability ;  but  if  he  neglects  so  to  do,  and,  after  the  discharge,  payi 
the  seeuritj  debt  when  due,  he  has  no  remedy  against  the  bankrupt. 

Appeal  firom  a  judgment  of  the  Jefierson  circuit  At  the  May 
term,  1870,  of  the  Jefferson  circuit  court,  the  appellee  flled  a  motion 
for  a  summary  judgment  against  the  appellant,  alleging  that,  on 
the  15th  day  of  December,  1859,  he,  as  security,  had  paid  off  two 
several  judgments  rendered  in  said  court,  respectively,  on  the  2d 
of  December,  1865,  and  the  30th  of  May,  1867,  against  the  appel- 
lant and  himselfl 

After  service  and  return  of  the  notice,  the  appellee  moved  the 
court  for  judgment  for  $1,039.10,  the  amount  of  the  two  judgments 
and  interest  thereon  up  to  date. 

The  appellant  appeared  and  resisted  the  motion.  He  flled  hit 
answer,  containing  four  paragraphs.    The  first  avers  that  the  judg- 
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ment  of  the  30th  of  May,  1867,  for  9200,  interest,  eto^  iras  not  the 
indiridaal  debt  of  appellant,  bnt  was  on  a  joint  bond  of  himself 
and  appellee. 

In  the  seoond  paragraph  he  avers  the  other  note,  npon  which 
judgment  was  had,  was  not  an  indiridual  debt,  but  joint,  and  that, 
after  judgment,  execution  issued  thereon  and  was  levied  upon 
appellant's  property;  a  delivery  bond,  with  K  Willis  and  Vital 
Achard  as  his  securities,  was  given  and  forfeited,  and  afterward  an 
execution  issued  on  the  forfeited  forthcoming  bond,  against  him 
and  his  securities  and  the  appellee,  which,  on  motion  of  the  appellee, 
was  quashed,  because  the  former  judgment  was  merged  and  appel- 
lant was  no  party  to  the  judgment  on  the  forthcoming  bond,  and 
that  appellee  was  under  no  obligations  to  pay  off  said  judgment 

The  third  denies  the  payment  of  the  judgments. 

The  fourth  avers  appellant's  discharge  in  bankruptcy,  and,  as  a 
part  thereof,  files  his  certificate  of  discharge,  by  which,  in  the  usual 
form,  a  discharge  was  granted  him  from  all  debts  and  claims  which, 
*inder  the  bankrupt  act,  were  provable  against  hk  estate,  and  which 
existed  on  the  21st  of  May,  1868. 

A  demurrer  was  interposed  and  overruled  as  to  the  first  para- 
graph, and  the  parties  then  went  to  trial  before  the  ooort^  sitting  as 
a  jury. 

The  court  found  in  favor  of  the  motion,  and  rendered  judgment 
against  the  appellant  for  $1,039.10,  from  which  he  appealed. 

English,  GanU  d  English  and  Snyder  d  MaUory^  for  appellant 
Garland  dk  Nash,  for  appellee. 

Obbog,  J.  (after  stating  facts.)  The  various  obligatioiia,  writs 
and  bonds  referred  to  in  the  pleadings  are  set  out  in  the  record, 
but  there  is  no  bill  of  exceptions  or  agreement  showing  what  the 
evidence  was  before  the  court 

The  court  declared  three  propositions  of  law.  The  first  is 
unobjectionable. 

Second,  The  court  declared  the  law  to  be  ^  that  as  Oraoe,  the 
appellee,  did  not  sign  the  delivery  bond,  the  giving  of  such  bond 
and  its  forfeiture,  which  created  a  new  judgment,  did  not  rekase 
the  appellee  firom  the  prior  judgment,  and  as  he  was  bound  by  it, 
he  could  satisfy  it  at  time.'' 
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Third.  That  ^  the  final  disebarge  of  a  bankrupt  dates  back  to 
the  time  of  filing  the  petition  in  bankruptcy,  and  only  releases  the 
bankrupt  from  debts  due  at  the  time  of  filing  the  petition,  and  any 
security  debt  paid,  after  fiUng  the  petition  or  discharge,  is  a  valid 
<daim  against  the  bankrupt.'' 

The  court  below  seems  to  have  misapprehended  the  law  on  both 
these  propositions.  It  has  been  repeatedly  held  by  this  court  that 
when  an  execution  is  sued  out  upon  a  judgment,  duly  leried  upon 
property,  a  formal  bond  taken  for  its  delivery  and  duly  returned 
forfeited,  that  it  is  a  merger  of  the  former  judgment,  that  the 
former  judgment  is  extinguished,  and  a  statutory  judgment  springs 
into  existence  upon  the  forfeiture  of  the  forthcoming  bond.  Black 
V.  NeltleSf  25  Ark.  606 ;  Douglas  ei  oLy,  Twomblyy  id.  124 ;  Franer 
V.  McQueen^  20  id.  68;  Smiser  v.  Robinsofi,  16  id.  599;  Chchran  v. 
Jordan,  id.  625 ;  Phillips  v.  Wills,  14  id.  595 ;  Biscoe  v.  Sandefur,  id. 
568 ;  Ruddell  v.  Magrudsr,  11  id.  578 ;  Reardon^  ex  parte,  9  id.  450. 

Upon  the  third  proposition  of  law,  we  are  aware  that  this  court, 
in  the  case  of  Pogus  v.  Joyner,  6  Ark.  241,  held,  under  the  bank- 
rupt act  of  1841,  that  a  party  discharged  in  bankruptcy  was  liable 
to  a  surety  on  a  pre-existing  debt,  who  paid  it  after  the  discharge  in 
tionkruptcy,  but  such  has  not  been  the  uniform  ruling,  and,  in  fact, 
but  few  courts  have  so  held. 

The  supi'eme  court  of  Alabama  held  that  a  certified  bankrupt  is 
discharged  from  all  surety  debts,  though  paid  by  the  surety  after 
the  bankrupt  obtains  his  discharge.  Kyle  dk  Ountsr  v.  Bostick  d 
Sherrod,  10  Ala.  (N.  S.)  589. 

In  the  case  of  Orafls  v.  Moil,  5  Barb.  311,  the  supreme 
court  of  New  York,  after  announcing  that  many  of  the  English 
decisions  are  not  applicable  in  the  United  States,  because  their 
bankrupt  acts  are  more  restricted  as  to  provable  claims,  say  that  the 
claim  of  a  surety,  before  he  has  made  payment,  is  a  contingent 
liability,  and  may  be  proved  up,  upon  an  application  for  discharge 
in  bankruptcy,  and  if  a  surety  does  not  so  prove  his  claim,  he  is 
barred  by  the  certificate  of  discharge. 

The  rulings  in  Pennsylvania  are  direct,  that  a  surety  cannot 
recover  against  a  principal,  who  has  been  discharged  in  bankruptcy, 
upon  payment  of  an  obligation  for  which  the  bankrupt  was  liable 
before  his  disdiai^  Fulwood  v.  Bushfield,  14  Pa.  90 ;  Cake  v. 
Lewis,  8  Barr.  493,  and  Mullin  v.  Bank  of  Fmn  Townihip^  % 
id.  343. 
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Substantially  the  same  ruling  has  been  held  in  Tennessee.  See 
Hardy  v.  Gartery  8  Humph.  153. 

We  would  add  that  we  have  seen  no  bankrupt  act  more  oompre- 
hensive  in  its  terms,  requiring  prospecdve,  doubtful  and  contingent 
claims  to  be  proved  against  the  estate  of  a  bankrupt,  than  is  the  act 
of  1867.  And  the  supreme  court  of  the  United  States,  which  is 
but  the  court  of  last  resort  in  this  class  of  cases,  aud  which  is  the 
authoritatiye  expounder  of  the  acts  of  congress,  in  the  case  of  JIfacs 
Y.  WellSy  7  How.  275,  say :  ''  Wells,  as  the  security  of  Mace,  became 
bound  in  two  joint  and  several  notes,  both  of  which  were  due  before 
the  passage  of  the  bankrupt  law  in  August,  1841.  In  July,  1841, 
Wells  paid  one  of  these  notes.  Mace  was  discharged  under  the 
bankrupt  law,  on  the  22d  of  March,  1843.  In  March,  1844,  Wells 
paid  the  other  note,  and  then  sued  for  the  recovery  of  the 
money  on  both  notes.  The  facts  being  submitted  to  the  county 
court,  judgment  was  entered  for  the  plaintiff  for  the  amount  of  the 
note  last  paid,  which  judgment  was  affirmed  by  the  supreme  court 
of  the  State.  *  i*  i*  By  the  fifth  section  of  the  bankrupt  act,  it 
is  provided  that  ^  all  creditors,  whose  debts  are  not  due  and  payable 
until  a  future  day,  all  annuitants,  holders  of  bottomry  and  respon- 
dentia  bonds,  holders  of  policies  of  insurance,  sureties,  indorsers, 
bail,  or  other  persons  having  uncertain  or  contingent  demands 
against  such  bankrupt,  shall  be  permitt.ed  to  come  in  and  prove  such 
debts  or  claims,  under  this  act,  and  shall  have  a  right,  when  their 
debts  and  claims  become  absolute,  to  have  the  same  allowed  them,' 
etc.  Wells,  as  surety,  was  within  this  section,  and  might  have 
proved  his  demand  against  the  bankrupt.  He  had  not  paid  the  last 
note,  but  he  was  liable  to  pay  it  aa  surety,  and  that  gave  him  a  right 
to  prove  the  claim,  under  the  fifth  section.  And  the  fourth  section 
declares  ^  that  from  all  such  demands  the  bankrupt  shall  be  dis- 
charged,* ** 

This  case  being  in  point,  the  decision  of  the  highest  court  of 
appeals,  in  such  matters,  should  govern  us,  without  reference  to  a 
former  ruling  of  our  own  court 

Let  the  judgment  be  reversed,  and  the  case  remanded  with  instmo- 

tions  to  proceed  according  to  law,  and  not  inconsistent  with  thit 

opinion. 

Reversed  and  renumded. 
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Lke,  appellant,  v.  Thb  Statb. 

(»  Ark.  MO.) 
OHminai  laio — tohcU  i$  an  acquittal — "jeopardy  of  Hfo." 

• 

(Jnder  an  indictment  for  murder  the  defendant  plead  not  guilty,  iMue  was 
Joined,  a  Jury  impaneled,  the  witnesBes  sworn,  and  the  cause  stated  to  the 
Jury  hj  oounsel  for  hoth  defendant  and  the  State.  At  this  stage  of  the  pro- 
ceedings, the  prosecuting  attorney  suggested  to  the  court  a  variance  between 
the  date  on  which  the  murder  was  alleged,  in  the  Indictment,  to  have  been 
committed  and  the  date  alleged  in  the  original  at&dayit ;  whereupon  the 
court  dismissed  the  indictment.  HM,  that  the  dismissal  of  the  indictment 
operated  as  an  acquittal  of  defendant,  and  that  to  a  second  indictment  a  plea 
that  he  had  been  "  once  before  put  in  jeopardy  of  life  for  the  same  offense  " 
good. 


Indictment.  At  the  May  term  of  the  Jefferson  circuit  court, 
Doctor  T.  Lee  was  indicted  and  tried  for  the  murder  of  Ida  Maria 
Dota,  alias  Ida  Maria  Lanfair,  the  indictment  charging  tlie  murder 
to  have  been  committed  on  the  22d  day  of  September,  1869. 

It  appears  from  the  transcript  that  the  defendant  plead  not 
guilty,  to  which  issue  was  joined,  a  jury  impaneled,  the  witnesses 
sworn  and  put  under  the  rule,  and  the  cause  stated  to  the  jury  by 
counsel,  for  both  the  defendant  and  the  State.  At  this  stage  of  the 
proceedings,  the  attorney  for  the  State  suggested  to  the  court  a 
yariance  between  the  date  on  which  the  murder  was  alleged  in  the 
indictment  to  haye  been  committed  and  the  date  alleged  in  the 
original  affidavit.  Whereupon  the  court  below  dismissed  the 
indictment,  and  referred  the  case  to  the  grand  jury,  then  in  session, 
who  found  and  presented  to  that  court  another  indictment,  charg- 
ing Lee  with  the  murder  of  the  said  Ida  Maria  Dota,  alias  Ida 
Maria  Lanfair,  on  the  1st  day  of  February,  1870. 

Upon  the  second  indictment  the  defendant  was  arraigned  and 
interposed  two  pleas:  First,  Former  acquittal  of  the  offense  charged 
in  the  indictment  by  the  judgment  of  that  court ;  and,  Secofid. 
"  That  the  State  ought  to  be  barred  in  this  behalf,  and  ought  not 
further  to  prosecute  her  said  indictment  against  him,  because  he 
says  that  he  has  onoe  before  this  time  been  put  in  jeopardy  of  hii 
life  for  said  offense,  by  being  put  upon  trial  in  the  circuit  court  of 
Jefferson  county,  at  the  present  term  thereof,  on  the  30th  day  of 
May,  1870,  under  an  indictment,  good  in  law,  found  by  the  grand 
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jury  of  said  county,  at  said  term,  in  which  said  trial  the  jury  was 
impaneled,  the  witnessei^  for  the  State  and  the  de&ndant  were  sworn 
and  put  under  the  rule,  the  indictment  read  to  the  jury,  and  the 
case  stated  by  both  the  counsel  for  the  State  and  defendant,  jtt 
which  stagaof  thfi  trial>  withcuit  tlie  consent  of  llue  defendant,  the 
court  set  aside  the  indictment,  discharged  the  jury,  remanded  the  de 
tentiant  to  prison,  and  referred'  the  case  again  to  the  grand  jury,  etc 

To  the  first  plea  the  State  took  issue,  and  demurred  to  the  second 
plea.  The  court  below  sustained  the  demurrer  to  the  defendant's 
second  plea.;  to  which  ruling:  of  the  court  the  defendant  excepted. 

The  cause  was.  triad  and  the  defendant  found  guilty  of  murder  in 
the  first  degi^e; 

The  defendtot  moved  for  a  new  trial  upon  the  following 
grounds : 

MrsL  That  the  court  erred  in  sustaining  the  demurrer  to  the 
defendant's  second  plea.  SeeomL  Instructions  asked  for  by  the 
StatfiL.  Tidrd.  That,  the  court  erred  in  refusing  to  give  the  first 
insixuction  asked,  for  b;  the  defendanL  Fourtlu  That  the  verdicti 
IS  contrary  to  law  and  esridenoe. 

The  court  below  overruled  the  motion  o£  the  defendant  for  a  new 
trial,  and  pnanounced  the  sentence  of  death  upon  the  defendant^ 
fionL  whieh  he>.  appealed*. 

Williams^  Crawford  <t  Cameron^  for  appellant.  The  prisoner  was. 
put  in  jeopasdy  twice.  Bishop'On  Grim.  Law,  856 ;  GoirmwrnoeaUk  v.. 
Tuck,  20  Pick.  356,  364 ;,  Clarke  v.  State,  23  Misa  261 ;  State  v., 
McKeSy,  1  Bailey,.  651;  State  y.  BlackweU^  9-  Ala.  79;  Lindsay  v. 
ConrnianweaUh,  2  Va.  Gas..  345 ;  WortJiam  v.  Commoniaealth,  5  Rand# 
669;  CmtunonabeaWi  v.  WJieeler,  2  Mass.  172;  U.  &  v.  Stomlly  2, 
Cunt  G*  G.  L53,,  170,;  State  v.  Thornton^  13  Ired.  256  \  State  v.. 
Tho/npson,  3  Hawks.  613 ;  Bex.  v.  Soper,  1  Grawf.  &  Diz.  G.  C.  185^ 
Rex  v..  Wade^  1  Moody,  86;  Newsomy.  State,  2  Oa.  60;  Reynokb 
V.  Siatey  3  id  53 ;  Durham  v.  State,  9  id.  306 ;.  SUUe  v.  Redman, 
17  Iowa,  329,  333.;  State  v.  Walker^  26.  Ind.  346i 

Mojitgomery,  attorney-general,  for  appellee.  The  prisoner  was 
not  put  in  jeopardy  twice.  See  Stdcliffe  v.  7%e  State,  18  Ohio,  469, 
478';  Tlte  Feoplh  v.  Otwell,  2B  Cal.  456 ;  Shepherd  v.  People,  25  N.  Y. 
406, 418*  r  Rakers  Adrrir  v.  Pope,  7  Ala  161 ;  77ie  State  v.  Dewitt,  t 
Ifill  (S*.  G.),  282 ;  Pe?m  v,  Huffman^  Addison,  140 ;  CommonweaUh 
V.  Mortimer^  2  Va.  Gas.  325 ;  CoinmoniueaUh  v.  Wade,  17  Pick.  395, 
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iMO ;  Peapk  v.  Warren,  1  Paric  Or..236;  Tftii^rian  v.  ammoiaw«itt&, 
2  Va.  Cas.  273. 

WiLSHiBEy  J.  (after  stating  facts.)  The  first  question  demand- 
ing  attention  is  that  raised  by  the  first  ground  set  np  in  the 
motion  for  a  new  trial,  that  the  court  below  erred  in  sustainii^g  the 
demurrer  to  the  defendant's  second  plea,  wliich  plea  we  have 
thought  proper  to  copy  into  the  statement  of  this  case. 

The  principle  involved  in  the  provision  of  the  constitutions  of 
most  of  the  Statos  of  the  Union,  as  well  as  that  of  t*he  TTniteS 
^States,  that  no  person  shall  be  subjected  for  the  same  offense  to  'be 
twice  put  in  jeopardy  of  life  and  limb,  was  borrowed  from  the  com- 
mon law;  and,  indeed,  it  has  been  much  doubted  whether  those 
constitutional  provisions  amount  to  any  thing  more  than  the 
common-law  doctrine  involved  in  the  plea  of  autrefois  acquits 
which  plea  is  founded  *^  upon  the  principle  that  no  man  shall  be 
placed  in  peril  of  legal  penalties,  more  than  once,  upon  the  same 
accusation.**  Wharton,  in  his  treatise  on  Criminel  Law,  p.  574, 
says,  that  ^  at  common  law  this  doctrine  means  nothing  more  than 
that  when  there  has  been  a  final  verdict,  either  of  acquittal  or  con- 
viction, on  an  adequate  indictment,  the  defendant  cannot  a  second 
time  be  placed  in  jeopardy  for  the  particular  offense ;  and,  at  the 
first  glance,  the  constitutional  provision  appears  nothing  more  than 
a  solemn  asseveration  of  the  common-law  maxim." 

There  seems  to  be  a  conflict  in  the  authorities  as  to  wlien  the 
jeopardy  attaches.  Under  the  provisions  of  the  constitutions  of 
some  of  the  States,  their  courts  hold  that  the  jeopardy  attaches  fronfc 
the  moment  when  the  defendant,  having  pleaded  to  the  indictment 
and  a  traverse  jury  is  impaneled  and  sworn  to  try  the  cause,  ia 
short,  when  the  tribunal  is  complete  in  itself  to  try  the  cause,  and 
the  defendant  properly  before  it,  defending,  having  answered; 
while  the  courts  of  some  other  States  incline  to  the  opinion  that 
the  jeoparday  of  the  constitution  begins  only  with  a  verdict 
rendered. 

The  provision  of  the  bill  of  right,  contained  in  the  constitution  of 
this  State,  differs  perhaps  with  that  of  most,  if  not  all,  the  other 
States.  Section  9  of  the  bill  of  rights  of  our  constitution  provides 
that  **no  person,  after  having  been  once  acquitted  by  a  verdict  rff 
jury,  for  the  same  offense  shall  be  again  put  in  jeopardy  of  life  or 
liberty;  but  if,  in  any  criminal  prosecution,  the  jury  "be  divided  in 
opinion,  the  court  before  which  the  trial  shall  be  had  may,  in  its 
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discretion,  discharge  the  jury  and  commit  or  hajl  the  accused  for 
trial  at  the  same  or  the  next  term  of  said  court" 

It  is  evident  to  our  minds  that  the  language  of  our  constitution, 
above  quoted,  shows  that  it  was  the  intention  of  the  convention  that 
framed  and  adopted  that  instrument,  to  place  a  limitation  upon  th«^ 
legislative  branch  of  the  government ;  that  is,  that  no  law  should 
be  enacted  authorizing  the  imposition  df  penalties  on  persons  who 
had  once  been  acquitted  by  a  jury  for  the  same  offense ;  but  this 
does  not  deprive  the  prisoner  of  his  commou-law  right.  It  is  quite 
as  evident  that  the  convention  intended  by  the  same  clause,  that  in 
a  criminal  prosecution,  if  the  jury  disagreed,  the  court,  in  its  dis- 
cretion, might  discharge  them  and  hold  the  accused  to  be  tried  upon 
the  same  indictment  by  another  jury.  In  the  latter  case,  the  con- 
stitrition  is  but  a  declaration  of  what  the  law  was  held  to  be  beforCi 

Judge  CooLET  says,  that  *'  in  considering  State  constitutions,  we 
must  not  commit  the  mistake  of  supposing  that  because  individual 
rtghts  are  guarded  and  protected  by  them,  they  must  also  be  con- 
sidered as  owing  their  origin  to  them.  These  instruments  measure 
the  powers  of  the  rulers,  but  they  do  not  measure  the  rights  of  the 
governed."  The  learned  judge  quotes  approvingly  the  language  of 
the  Hon.  M.  Bates,  in  Hamilton  v.  St,  Louis  county  court,  15  Mo. 
13,  who  said:  '^  What  is  a  constitution,  and  what  are  its  objects? 
It  is  easier  to  tell  what  it  is  not  than  what  it  is.  It  is  not  thfl 
beginning  of  a  community,  nor  the  origin  of  private  rights ;  it  is 
not  the  foundation  of  law,  nor  the  incipient  state  of  government ; 
it  is  not  the  cause,  but  consequence  of  personal  and  political  freedom ; 
it  grants  no  rights  to  the  people,  but  is  the  creature  of  their 
power,  the  instrument  of  their  convenience.  Designed  for  their 
protection  in  the  enjoyment  of  the  rights  and  powers  which  they 
possessed  before  the  constitution  was  made,  it  is  but  the  frame-work 
of  the  political  government,  and  necessarily  based  upon  the  pre- 
existing condition  of  laws,  rights,  habits  and  modes  of  thought 
There  is  nothing  primitive  in  it ;  it  is  all  derived  from  a  known 
source.  It  pre-supposes  an  organized  society,  law,  order,  property, 
personal  freedom,  a  love  of  political  liberty,  and  enough  of  culti- 
vated intelligence  to  know  how  to  guard  against  the  encroachments 
of  tyranny.  A  written  constitution  is,  in  every  instance,  a  limita- 
tion upon  the  powers  of  government  in  the  hands  of  agents,  fof 
there  never  was  a  written  republican  constitution  which  delegated 
to  functionaries  all  the  latent  powers  which  lie  dormant  in  evpry 
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natlony  and  are  boundless  in  extent,  and  incapable  of  definition. 
Cooley  on  Constitational  Law,  37. 

The  aathority  conferred  upon  the  conrts^in  criminal  prosecutions, 
by  the.  provision  of  the  constitution  referred  to,  to  discharge  the 
lury,  etc.,  is  confined  to  cases  where  the  jury  "  is  divided  in  opinion,*' 
^nd  car. not  we  think,  be  construed  to  extend  beyond  tliat. 

Upon  examining  the  indictment  first  presented  against  the 
defendant,  upon  which  he  was  arraigned  and  upon  which  he  plead, 
and  a  jury  was  impaneled  and  sworn  to  try  the  issue,  we  find  it 
sufficient  in  form  and  substance  to  have  warranted  a  conviction 
upon  the  proof  introduced  on  the  second  trial.  The  statement  in 
the  indictment,  as  to  the  time  at  which  the  offense  was  committed, 
18  not  material.  K  an  indictment  for  murder  show  that  the  murder 
was  committed  at  some  time  prior  to  the  time  of  finding  the  indict- 
ment, it  is  sufficient.    Sections  128  and  130,  Criminal  Code. 

Finding  that  the  indictment  upon  which  the  defendant  was  first 
arraigned,  and  which  the  court  below  dismissed,  was  sufficient,  the 
question  recurs :  Can  the  court  dismiss  such  an  indictment,  after 
the  proceedings  under  it  had  progressed  as  far  as  in  this  oase,  and 
the  accused  held  to  answer  another  indictment  preferred  against 
him  for  the  same  offense  ?  Or,  was  he  not  entitled  to  a  trial  by  the 
jury  impaneled  and  sworn  to  try  the  issue  on  the  former  indictment  ? 

The  eighth  section  of  the  bill  of  rights,  contained  in  our  consti- 
tution, guarantees  to  all  persons  accused  of,  and  proceeded  against, 
for  crime,  a  speedy  and  public  trial  by  an  impartial  jury  of  the  county 
or  judicial  district  wherein  the  crime  shall  have  been  committed." 

This  court,  in  Stewart  v.  The  State,  13  Ark.  720,  Chief  Justice  Wat- 
K1K8  delivering  the* opinion,  in  referring  to  the  constitutional  decla- 
ration of  rights,  announced  the  sonnd  and  wholesome  doctrine  that 
**  this  provision,  and  all  those  of  a  similar  character,  are  declaratory 
of  the  sense  of  the  people  concerning  great  fundamental  principles, 
designed  as  limitations  upon  the  powers  of  the  departments  of 
government,  in  the  enactment,  the  interpretation  and  the  execution 
of  the  laws.''  In  that  case  the  defendant  sought  to  be  discharged, 
upon  the  ground  of  the  length  of  time  intervening  between  hii 
arrest  and  imprisonment  and  his  application  for  a  discharge,  which 
was  Tofused;  but  in  that  case  the  defendant  contributed  to  the  delay, 
first,  by  taking  a  change  of  venue ;  second,  upon  his  own  motion 
obtaining  a  continuance,  and  third,  by  moving  to  quash  the  venire 
and  set  aside  the  panel  of  petit  jurors,  etc. 
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The  learned  judge,  in  Skwari  t.  Tlie  State,  Airther  said:  '<That 
an  accused  is  entitled  to  a  speedy  trial,  is  a  proposition  which  no 
one  will  question ;  but  what  is  a  speedy  trial,  and  what  consequence 
will  follow,  where  a  speedy  trial  is  denied,  are  questions  that  have 
to  be  considered  with  reference  to  the  existing  law,  and  its  practical 
operation,  in  the  determination  of  individual  rights.''  This  doctrine, 
applied  to  the  law  existing  at  the  time  of  the  arraignment  of  the 
defendant  in  this  case,  upon  the  indictment  first  preferred  against 
him,  did  not  authorize  the  dismissal.  We  find  no  law  authorizing 
the  dismissal  of  a  valid  indictment  at  that  stage  of  the  proceedings, 
nor  does  it  appear  by  the  transcript  of  the  record  before  us,  that 
any  great  or  pressing  necessity  existed,  to  the  end  that  justice  might 
be  done  or  the  law  vindicated,  by  dismissing  the  indictment  and 
discharging  the  jury. 

It  is  true  that  the  Code  of  criminal  practice,  section  178,  author- 
uses  the  dismissal,  by  the  court,  of  indictments  for  any  objection  to 
their  form  or  substance,  taken  on  the  trial,  or  for  variance  between 
the  indictment  and  the  proof^  and  that  such  dismissal  shall  not  bar 
another  prosecution  for  the  same  ofiTense.  But  does  that  statute 
confer  the  power  upon  the  court  to  dismiss  a  valid  indictment,  after 
the  cause  had  progressed  as  far  as  this  case  had,  without  the  con- 
sent of  the  accused,  and  hold  him  for  trial  upon  another  indictment 
for  the  same  offense?  Bishop,  in  his  treatise  on  Criminal  liaw, 
voL  1,  sec.  224,  says:  '^The  law  delights  in  the  life,  liberty  and 
happiness  of  the  subject,  and  deems  statutes  which  deprive  him 
of  these,  or  of  his  property,  however  necessary  they  may  be,  in  a 
sense  odious."  It  is  a  familiar  principle  of  the  law,  that  statutes, 
and  the  same  principle  applies  to  constitutions,  are  to  be  literally 
interpreted  in  favor  of  persons  charged  with  crime.  According  to 
this  rule  of  construction,  it  would  seem  that  the  courts  are  confined 
in  their  power  to  dismiss  an  indictment,  in  a  case  like  the  one  at  bar, 
to  formal  or  substantial  defects,  or  a  variance  between  the  indictment 
and  the  proof,  and  that  such  power  does  not  extend  to  an  indictment 
good  in  form  and  substance,  as  we  have  seen  the  indictment  in  this 
case  was.  Mr.  Bishop  (see  Orim.  Law,  vol.  1,  sec  864),  in  discussing 
the  doctrine  of  former  jeopardy,  says :  "  It  must  be  borne  in  mind 
that  the  constitutional  provision  under  consideration  is  not  the 
only  impediment  to  the  re-hearing  of  a  criminal  cause.  It  i% 
indeed,  the  only  one  not  removable  by  legislation;  but  when  legis- 
lation has  not  interfered,  and  the  question  depends  on  common-law 
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In  the  case  of  Kkek  t.  Ths  People,  2  Parker^  Or.  676,  decided 
by  the  aupreme  court  of  New  York,  the  defendant  was  indicted 
aud  pat  upon  trial  for  the  crime  of  arson.  During  the  trial 
upon  the  motion  of  the  proseeating  attorney,  without  the  con- 
sent and  against  the  objection  of  the  aocuaed,  a  juror  was  withdrawn 
and  the  jury  diediarged.  At  the  ensuing  term  the  district  attorney 
again  moved  the  trial  of  the  indictment.  The  defendant  set  up,  by 
way  of  plea,  the  foregoing  facts,  and,  upon  error,  the  court  held  thai 
the  accused  was  entitled  to  be  discfaaiged.  The  court,  in  that  case, 
said :  **  The  true  ground  of  the  objection  lies  back  of  the  constitu- 
tion, and  is  found  in  the  principles  which  have  been  deemed  essential 
to  the  full  and  fair  protection  of  individuals  accused  of  crime,  and 
to  secure  to  them  a  speedy  and  impartial  trial  and  the  best  meaiu 
of  vindicating  their  innocence.  The  practice  and  the  views  of  courts 
of  criminal  jurisdiction,  upon  questions  somewhat  analogous  to  that 
presented  in  this  case,  have  passed  through  some  modifications. 
Kent,  J.,  in  People  v.  Oloottj  2  Johns.  Cas.  301,  refers  in  detail  to  the 
earlier  cases  bearing  upon  the  point;  and,  while  his  review  of  the 
cases  shows  distinctly  the  modifications  and  changes  which  have 
taken  place  in  the  practice  of  courts,  it  also  shows  the  great  tender 
ness  and  care  manifested  by  the  judges  for  the  rights  of  the  accused, 
and  to  secure  to  them  every  right  essential  to  their  defense,  and  an 
anxiety  to  protect  them  against  any  act  or  omission  of  the  govern- 
ment, or  the  public  prosecutor,  which  could  injuriously  affect 
them."* 

It  was  held,  in  The  State  v.  Walker,  26  Ind.  346,  that  when  the 
accused,  in  a  criminal  prosecution,  is  put  upon  trial,  on  a  valid 
indictment  before  a  legal  jury,  and  the  jury  is  discharged  by  the 
court  without  good  cause,  and  without  the  consent  of  the  defendant, 
he  has  incurred  the  first  peril,  and  the  discharge  of  the  jury  is  equiv- 
alent to  a  verdict  of  not  guilty.  So,  also,  in  the  case  of  The  People 
V.  Barret  and  Ward,  2  Oaine*s  Cas.  100  to  304,  the  supreme  court 
of  New  York  held  that  "where  the  jury  were  discharged  against 
the  consent  of  the  defendants  (in  case  of  misdemeanor  only),  because 
the  district  attorney  was  not  prepared  with  evidence  to  support  the 
prosecution,  such  a  discharge  was  equivalent  to  an  acquittal,  and  the 
defendants  could  never  be  brought  to  trial  again  for  the  same 
offense.'*  See  Commonwealth  v.  Cook  et  al,,  6  S.  &  B.  577,  and  casoi 
Vol.  Vn.  —  78 
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there  cited.  John  Mounts  y.  The  State  of  Ohio,  14  Ohio,  295,  and 
cases  there  cited. 

We  do  not  wish  to  be  understood  as  intimating  that  the  oonrt 
could  not,  in  any  other  cases  than  those  mentioned  by  statnte,  dis* 
charge  the  jury  and  hold  the  defendant  for  trial  at  another  time 
and  by  another  jury.  Doubtless,  the  court  would  have  that  power 
when  a  criminal  cause  has  been  submitted  to  the  jury,  and  they 
have  retired  to  consider  of  their  verdict,  and  it  is  found  impossible 
for  them  to  agree,  the  court  could  discharge  the  jury  and  hold  the 
accused  for  trial.  So,  also,  if,  during  the  progress  of  the  trial,  one 
of  the  jury  should  become  so  ill  as  to  be  unable  to  sit  in  the  panel, 
or  if  the  accused  should  become  sick  and  unable  to  be  present  and 
proceed  with  the  trial. 

Bishop  lays  down  the  doctrine  to  be  that, ''  whenever,  after  a  trial 
has  commenced,  whether  for  misdemeanor  or  for  felony,  the  judge 
discovers  any  imperfection  which  will  render  a  verdict  against  the 
defendant,  either  void  or  voidable  by  him,  he  may  stop  the  trial,  and 
what  has  been  done  will  be  no  impediment  in  the  way  of  any  future 
proceedings.  Whenever,  also,  any  thing  appears  showing  plainly 
that  a  verdict  cannot  be  reached  within  the  time  assigned  by  law 
for  the  holding  of  the  court,  he  may  adjudge  this  fact  to  exist ;  and, 
on  making  the  adjudication  matter  of  record,  stop  the  trial  with  the 
like  result  as  before.  But,  without  the  adjudication,  the  stopping 
of  the  trial  operates  to  discharge  the  prisoner.  In  other  words,  when 
the  record  shows  the  defendant  to  have  been  in  actual  jeopardy,  he 
is  protected  thereby  from  further  peril  for  the  same  alleged  offense. 
But  when  it  shows,  also,  in  addition  to  this,  something  which  dis- 
proves the  peril,  it  does  not  show  the  peril,  whatever  else  it  shows, 
and,  therefore,  it  does  not  protect  him,**    Vol.  1,  873. 

Entertaining  the  views  above  expressed,  we  think  the  true  rule  to 
be  that,  whenever  the  accused  has  been  arraigned,  a  jury  impaneled 
and  sworn,  and  the  cause  given  them  in  charge,  as  was  in  this  case, 
and  there  being  no  objection  interposed  by  the  acused  to  the  indict- 
ment or  the  other  proceedings,  we  will  presume  that  he  was  demand- 
ing his  constitutional  right  to  a  speedy  and  public  trial,  by  an 
impartial  jury  of  his  country,  etc.,  and  the  indictment  being  suffi- 
cient, as  we  have  seen,  and  there  appearing  by  the  record  to  be  no 
other  reason  for  dismissing  the  indictment  than  insufficiency,  the 
court  would  not  deny  the  defendant  the  right  to  a  speedy  and 
impartial  trial  by  dismissing  the  indictment.    The  dismissal  of  the 
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iDdiotment  in  this  case,  we  think,  under  the  circamstances,  operatoO 
88  an  acquittal  of  the  defendant.  The  Jefferson  circuit  court, 
therefore,  erred  in  sustaining  the  demurrer  to  the  defendant's  second 
plea. 

There  is  another  error  disclosed  by  the  record,  which,  though  not 
objected  to  here  by  the  appellant's  counsel,  we  deem  it  our  duty  to 
notice.  The  two  pleas,  of  former  acquittal,  and  not  guilty,  were 
submitted  to  the  jury  at  the  same  time.  The  former  sliould  have 
been  first  tried,  and,  if  the  verdict  was  against  him,  the  judgment 
upon  it  would  have  been  that  he  answer  the  indictment  In  the 
case  of  Rex  v.  Roche,  1  Leach,  160,  the  court  said :  ''  In  pleas  of 
abatement  there  are  two  issues,  and  they  are  always  tried  upon  sep- 
arate charges  to  the  jury.  Besides,  charging  them  with  two  issues 
at  once  would  lead  to  the  absurdity  that,  being  charged  with  both, 
they  would  be  obliged  to  find  upon  both ;  and  yet,  if  the  first  finding 
was  for  the  prisoner,  they  could  not  go  to  the  second,  because  that 
dnding  would  be  a  bar.  They  are  distinct  issues,  and  the  jury  must 
be  separately  charged  with  them."  Am.  Crim.  Law,  vol.  1,  §  538  ; 
Hill  y.  The  State,  2  Yerg.  248 ;  TJie  State  v.  Copeland,  2  Swan,  662. 

The  disposition  we  have  made  of  the  questions  above  discussed 
are  sufiScient  to  determine  this  case,  and  we  deem  it  unnecessary  to 
notice  the  objections  to  the  ruling  of  the  court  below,  in  giving  and 
refusing  its  instructions  to  the  jury. 

The  judgment  of  the  circuit  court  is,  for  the  errors  aforesaid, 
reversed  and  the  cause  remanded,  with  directions  to  overrule  the 
demurrer  to  the  defendant's  second  plea,  and  to  proceed  in  the  cause 
according  to  law,  and  not  inconsistent  with  this  opinion. 

Judges  Grboo  and  MoGlubb  delivered  dissenting  opinionr 

Reversed  and  ^^lan^fed. 
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SiXMONBy  appellant,  y.  Crrr  of  Gaxbbv. 

( M  Ark.  9218. ) 

An  action  will  not  Ue  by  nn  individual  against  a  oilj  lor  daaagee  t«  him  pHa^ 
lies  leBolting  from  tha  ezerciae,  bj  the  eitj,  of  a  lawful  auihoritj  to  giad* 
the  BtreetB,  there  being  no  want  of  care  or  skill  alleged.  {See  note,  anis, 
p.  260.) 

# 

Action  by  William  B.  SimmoiiB  against  the  oUj  of  OamdeiL 

The  opinion  states  the  case. 

Warren  &  Warren,  for  appellant 
Oarland  Ji  Naeky  for  appellee. 

Harrison,  J.  William  R.  Simmons  sned  the  mayor  and  alder- 
men of  the  city  of  Camden  to  recover  damages  for  an  injury  to  Ms 
property,  occasioned  by  the  grading  of  Washington  street  in  said 
city. 

The  complaint  alleged  that  the  plaintiff  was  the  owner  of  a  lot 
on  said  street,  with  two  frame  buildings  thereon,  and  that  the 
defendants  had  graded  said  street,  and  in  doing  so  had  thrown  up 
and  raised  the  same  so  as  to  make  an  embankment  in  front  of  said 
lot  six  or  seven  feet  high,  whereby  all  access  to  the  buildings  from 
the  street  was  cut  off  and  prevented,  and  the  said  premises  greatly 
depreciated  in  value. 

A  demurrer  to  the  complaint  being  sustained,  the  plaintiff  ap- 
pealed. • 

There  can  be  no  question  as  to  the  authority  of  the  defendants  to 
grade  the  street  or  do  the  act  from  which  the  injury  to  the  plain- 
tiff's property  resulted,  for,  to  lay  out,  open,  grade  and  keep  in  good 
order  and  repair  the  streets  within  the  city,  was  one  of  the  main 
objects  for  which  corporate  privileges  and  powers  were  conferred 
upon  its  inhabitants,  as  is  clearly  inferable  from  the  acts  of  inoor- 
poration  or  its  charter,  and  the  several  acts  amendatory  thereof,  and 
such  power  is  expressly  given  the  mayor  and  aldermen  by  the  gon- 
eral  act  for  the  incorporation  and  government  of  cities  and  towns^ 
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aud  there  ia  no  complaint  that  they  ezeeeded  their  authority  ia  aaj 
lespeot;  for  no  negligeikee  or  want  oC  caie  or  akUl  ia  allegecU  and 
none  can  be  presumed. 

'  The  question  for  our  oonsideration,  then,  is:  ''Is  the  plaintiff 
entitted  to  recoyer  for  an  injury  to  his  property,  resulting  firom  an 
act  done  by  the  defendants  under  lawful  authority  and  in  a  proper 
manner? 

The  maxim  tiiat  a  man  shall  so  use  his  own  property  as  not  to 
injure  his  n^hbor,  imposed  upon  him  the  duty,  in  such  use^  of 
exercising  care  and  diligence  to  jHreyent  or  avoid  harm  or  injury  to 
another,  bat  does  not  impair  the  enjoyment  of  his  rights  in  it,  foi 
it  is  also  a  maxim  that  he  who  uses  hie  own  right  harms  no  one. 

The  sfpplieation  of  this  principle  is  seen  in  the  following  cases: 
In  Jiadcliff'»  Bx^rs  v.  Mayor  and  Aldennen  of  Brookfyn,  4  N.  Y« 
195,  it  was  held  that  where  a  municipal  corporation,  under  rightful 
authority,  without  negligence  or  want  of  skill  in  the  exjecution  of 
the  work,  grades  and  leTela  a  street,  an  action  will  not  lie  by  an 
adjoining  owner,  whose  lands  are  not  actually  taken,  for  eensequen- 
tial  damages  to  hia  premises.  Chief  Justice  Bronsox,  in  deliver- 
ing the  opinion  of  the  court  in  that  eaae^  said:  '^  As  no  question 
has  been  made  on  that  subject,  we  must  assume  that  the  defendants 
bad  acquired  the  titlo  to  the  lands  in  the  site  of  the  street  in  the 
form  prescribed  by  law.  In  loYeling  and  grading  the  street,  they 
were  at  work  in  their  own  land,  doing  a  lawful  act  for  a  lawful  pur- 
pose. They  did  not  touch  the  testator's  property ;  and  the  question 
11^  whether  the  damage,  which  resulted  to  him,  in  consequenoe  ci 
grading  &e  street,  must  be  regarded  as  damnum  alfsque  injuria. 
The  maxim  sic  utere  tuo  ut  alienum  nan  Usdas,  is  not  of  universal 
application ;  for,  as  a  general  rule,  a  man  who  exercises  proper  care 
and  skill  may  do  what  he  will  with  his  own  property.''  *  •  * 
**  A  man  may  do  many  things,  under  a  lawful  authority  or  in  his 
own  land,  which  may  result  in  an  injury  to  the  property  oi  others 
without  being  answerable  for  the  consequences.  Indeed,  an  act  done 
under  lawful  authority,  if  done  in  a  proper  manner,  can  never  sub- 
ject  the  party  to  an  action,  whatever  consequences  may  follow.  Not 
will  a  man  be  answerable  for  the  consequences  of  enjoying  his  own 
property,  in  the  way  such  property  is  usually  enjoyed,  unless  an 
njury  has  resulted  to  another  fh>m  the  want  of  proper  care  or 
skill  on  his  part" 

In  Panion  v.  Holland^  17  Johns.  92,  where  the  defendant,  m  the 
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exercise  of  ordinary  care  and  skill  in  making  an  excavation  for  the 
purpose  of  laying  the  foundation  of  a  house  in  his  own  land,  dug 
80  near  the  foundation  of  plaintiff's  house  as  to  cause  it  to  crook 
and  settle,  it  was  held  he  was  not  liable  for  the  injury.  In  Lasaki 
V,  Holbraoky  4  Paige,  169,  it  was  held  that  a  person  cannot  be 
restrained  from  making  a  reasonable  improvement  on  his  own 
premises,  upon  the  ground  that  it  cannot  be  made  without  endanger- 
ing an  edifice  erected  on  the  adjacent  premises,  if  the  owner  of  the 
adjacent  premises  does  not  possess  any  special  privileges  protecting 
him  from  the  consequences  of  such  improvements,  either  by  pro- 
scription or  by  grant  from  the  person  making  the  improvement,  or 
from  under  whom  he  claims  title. 

In  Titurston  v.  Hancock,  12  Mass.  220,  the  plaintiff  had  built  his 
house  in  his  o^n  land,  within  two  feet  of  the  boundary  line  of  his 
own  land,  and  ten  years  after,  the  owner  of  the  land  adjoining  dug 
so  deep  into  his  own  land  as  to  so  endanger  the  house  that  the 
owner  was  compelled  to  take  it  down ;  it  was  held  that  the  defend- 
ant was  not  liable  for  damage  to  the  house,  but  that  the  plaintiff  was 
entitled  to  recover  for  the  damage  arising  from  the  falling  of  his 
natural  soil  into  the  pit  so  dug«  In  Cfreal  v.  Oity  of  Keokuk,  4.  (K 
Oreene,  47,  it  was  held  that  the  plaintiff  was  not  entitled  to  recover 
for  an  injury  to  his  storehouse,  in  consequence  of  a  change  made  by 
the  city  in  a  prudent  and  skillful  manner,  of  the  grade  of  the  street 
on  which  it  was  sitiiated,  after  he  had  built  his  storehouse. 

And,  in  Humes  v.  Mayor,  etc,  1  Hump.  403,  the  mayor  and 
aldermen  of  Knoxville  were  held  not  liable  for  an  injury  to  the 
plaintiff's  property,  caused  by  an  excavation  of  the  street  made  by 
them,  with  a  view  to  its  improvement,  and  with  such  care  and  skill 
as  to  do  as  little  damage  as  possible. 

These  authorities  conclusively  show  that  the  plaintiff  had  no 
cause  of  action,  and  that  the  demurrer  to  his  complaint  was  right 
fully  sustained. 

Judgment  affirmed. 
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BuMPASSy  appellant,  ▼.  Taooabt. 

(M  Ark.8B8.) 
Ututamped  inttrumenii. 

An  omlarion,  wHhoat  fraudulent  intent,  to  stamp  apiomteory  note  does  aol 

render  It  Told. 
il  $6em$  that  the  internal  revenue  act  of  June  80, 1864,  prohibiting  unstamped 

instruments  from  being  received  in  evidence,  does  not  applj  to  Bute  courts. 

{See  notes,  ante,  pp.  61  and  488.) 

Action  by  Edward  R.  Taggart,  plaintiff  in  the  court  below,  against 
Greed  M.  Bumpass  and  John  H.  Hicks,  upon  a  promissory  note. 
The  complaint  is  as  follows : 

<«  Edward  R  Taggart,  plaintiff,  1 

vs,  I  Phillips  circuit  court 

Greed  M.  Bumpass  and  John  Q.  Hicks,  j     Complaint  at  law. 
defendants.  j 

^*  The  plaintiff,  Edward  R.  Taggart,  states  that  the  defendants. 
Greed  M.  Bumpass  and  John  H.  Hicks,  by  their  promissory  note, 
dated  July  3, 1869,  agreed  to  pay  to  the  plaintiff  one  thousand  and 
eighty-eight  dollars,  on  or  before  the  first  day  of  January  next  after 
said  date ;  which  note  is  herewith  filed  and  made  a  part  of  this  com- 
plaint No  part  of  said  debt  has  been  paid;  wherefore  he  prayi 
judgment  for  his  debt  and  for  other  relief." 

The  note  filed  therewith  is  in  the  following  words: 

Helena,  Ark.,  July  8,  1869. 
**  On  or  before  the  first  day  of  January  next  we  promise  to  pay  to 
the  order  of  K  B.  Taggart  one  thousand  and  eighty-eight  dollars  foi 
value  received. 

"O.M.  BUMPASS  4  GO." 

This  action  was  commenced  on  the  7th  day  of  May,  1870,  and  on 
the  same  day  an  affidavit  was  made  by  the  attorney  for  plaintiff,  and 
filed  in  the  case,  setting  forth  that  he  believed  there  was  no  good 
and  valid  defense  to  said  action  upon  the  merits  of  the  case,  and 
that,  if  a  defense  was  made,  it  would  be  for  delay  merely.  Service 
was  duly  made  on  each  of  said  defendants,  and,  no  answer 
made,  judgment  was  given  the  plaintiff. 
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An  appeal,  with  enpersedeas,  was  granted  by  this  court,  and  the 
appellants  now  ask  that  said  judgment  be  revened,  and  all^;e  as 
grounds  therefor: 

First.  That  the  note  sued  on  and  offered  in  evidenoe  was  not 
stamped,  as  required  bylaw. 

Second.  That  the  note  described  in  the  complaint  is  not  the  instrn- 
meat  exhibited  theiewith. 


Palmer  4§  Sanders,  forappeUaBtB. 
Clark  <S  Williams,  for  appellee. 

Habrlktqton,  J.  (after  stating  facts.)  As  no  answer  was  made  in 
the  case,  in  the  court  below,  no  ruling  of  that  court  can  properly  be 
before  us,  unless  it  fall  under  the  maxim  that  **  all  aots  of  an  inferior 
court  are  presumed  to  be  rightly  done,  in  a  siuperior  court ;"  and,  as 
the  record  shows  nothing  to  the  contrary,  it  must  be  presumed  that 
the  evidence  of  indebtedness  received  by  the  court  below  was  legal 
evidence. 

Besides,  notice  was  duly  given  the  defendants^  and  no  answer 
made ;  thei<ri>y  the  defendants  admitted  the  truth  of  the  allegations 
eoniained  in  the  declacation.  See  Johnson  v.  Pisree,  12  Ark.  599, 
and  authorities  there  cited. 

Or,  if  tke  note  were  sufficiently  stamped,  or  without  stamp,  it 
would  Bot  thereby  become  void,  but  could^  even  after  suit  had  been 
commenced  thereon,  have  been  stamped  to  the  satisfaction  of  the 
law.  See  Dorris  v.  Orace,  24  Ark.  326,  and  oui  statute  expressly 
declares  '^  that  no  judgment  will  be  reversed,  impaired  or  affected  for 
any  defect  of  form  contained  in  the  record,  pleadings,  process,  entries, 
returns,  or  other  proceedings  therein,  which,  by  law,  might  be 
amended  by  the  court  in  which  such  judgment  was  rendered ;  but 
such  defects  and  imperfections  shall  be  supplied  and  amended  by 
the  supreme  court,  or  shall  be  deemed  to  liave  been  supplied  and 
amended."    See  Gould's  Digest,  ch.  134,  §  36. 

Again,  no  instrument  of  writing  is  subject  to  the  invalidating 
effect  of  the  stamp  act,  unless  the  stamp  was  omitted  ^  with  intent 
to  evade  the  provisions  of  this  acf  Act  of  congress,  June  30, 1864^ 
section  158.  And,  in  order  to  defeat  a  recovery  on  an  unstamped 
note,  it  must  appear  not  only  that  the  note  is  unstamped  but  that 
the  stamp  has  been  fraudulently  omitted.     HalUck  v.  Jandin,  34 
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Cal.  16T;  Desmond  t.  NiyrrUy  10  Allen,  250,  and  Beti$y.  Muii$n, 

47  Barb,  187. 

But  the  case  beft>re  i»  does  not  recfuire  U9  to  ga  to  the  extent  we 
hare  already  gone,  m  snstatnhig  the  court  below  in  giving  judg- 
ment for  the  plaintiff.  Yet,  another  qttestion  presents  itself,  inyolv- 
ing  a  closer  consideration  of  the  law  itself,  the  act  of  congress  of 
June  30, 1864,  entitled  '^  An  act  to  provide  rntemal  revenue  to  sup- 
port the  government,  to  pay  interest  on  the  public  debt,  and  for 
other  purposes,*'  and  especially  the  section  which  provides  "that 
hereafter  no  deed,  instrument,  document,  writing  or  paper  required 
by  law  to  be  8tanr|>ed,  which  has  been  signed  or  issued  withoitt 
being  duly  stamped,  or  a  deficient  stamp,  nor  any  copy  thereof, 
di&ll  be  recorded,  or  admitted,  or  used  as  evidence  in  any  oourfc, 
until  a  legal  stamp  or  stamps,  denoting  the  amount  of  tax,  shall 
have  been  affixed  thereto  as  prescribed  by  law." 

Does  this  refer  to  State  courts  ? 

This  law  was  placed  upon  our  books  in  the  time  of  the  natkm^i 
need  and  the  nation^s  haste,  and  so  willing  were  the  people  at  the 
time  to  provide  the  revenue  to  support  the  government,  that  courts* 
under  the  pressure  of  public  sentiment,  may  not  have  well  consid- 
ered the  statutes,  and  have  given  it  a  more  liberal  interpretation 
than  congress  ever  intended  it  to  have,  for  we  cannot  presume  thai 
congress  intended  to  do  what  was  dearly  unwarrai^ted  by  the  con- 
stitution of  the  United  States. 

The  object  of  this  act  is  to  raise  money  to  support  the  govern- 
ment, and  for  this  purpose  vast  powers  were  granted  by  the  States, 
in  forming  the  constitution  of  the  United  States,  to  the  oongrcss 
established  by  it;  but  all  powers  not  delegated  to  the  United  States 
by  the  constitution,  nor  prohibited  by  it  to  the  Statei^  were  reseived 
to  the  States  respectively  or  to  the  people. 

The  character  of  our  government,  somewhat  complex,  is  fitly 
expressed  in  the  motto  on  the  seal  of  the  United  States,  "  B  plarv- 
bus  ununt,^  It  is  one  government  composed  of  many  govemmenta 
Each  government  must  be,  and  is,  eqanMj  sovereign  witiiin  its 
sphere,  and  congress  is  just  as  much  bound  to  respect  and  not  te 
impede  the  free  exercise,  by  the  States  of  their  retained  ligMt^  as 
Statee  tare  te  respect  and  to  not  impede  the  free  exercise,  byihe  Fed- 
eral government,  of  all  her  delegated  rights.  See  on  ibis  subject  the 
Tery  able  opinion  of  Ohief  Justioe  Habsbali,  in  MeChtUosh  ^.i^ait 
of  Maryland^  4  Wheat.  316. 
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While,  then,  the  power  to  levy  taxes,  for  the  purposes  indicated 
in  the  constitution,  may  be  admitted,  it  cannot  be  admittdd  that  it 
can  be  so  exercised  aa  to  take,  from  the  domain  of  State  legislationj 
such  subjects  as  are  properly  and  naturally  confided  to  it,  and  the 
carp  of  which  has  not  been  surrendered  to  congress  by  the  States. 

The  court  whose  action  we  are  reviewing  was  created  by  the 
State,  and  is  maintained  by  the  State,  and  created  and  maintained 
by  those  rights  and  powers  inherent  and  reserved  to  the  States,  and 
in  no  manner  prohibited  by  the  Federal  constitution.  To  thiscourt, 
the  laws  of  the  State  are  supreme  rules  of  action.  Can  congress, 
then,  come  into  this  court  and  change  her  rules  of  action  ?  In 
other  words,  can  congress  declare  what  instrument  shall  be  or  shall 
not  be  evidence  in  a  State  court,  in  a  case  therein  pending,  growing 
entirely  out  of  a  domestic  transaction,  and  which  the  laws  of  the 
State  declare  shall  be  evidence  ? 

We  do  not  think  it  requires  any  argument  to  prove  that  congress^ 
under  the  constitution,  has  no  such  power,  and  under  pretense  of 
levying  taxes,  cannot  so  direct  that  power  as  to  enter  into  a  State 
court,  and  take  from  it  the  powers  with  which  the  State  laws  have 
vested  it. 

The  supreme  court  of  Illinois,  in  Craig  v.  Dimocky  47  111.  308» 
said :  "  To  hold  that  congress,  in  the  exercise  of  the  taxing  power, 
can  enter  into  State  courts  and  prescribe  what  shall  be  evidence 
therein,  is  so  revolting  to  all  our  notions  of  Federal  and  State  powers 
as  to  compel  us  to  refuse  to  yield  acquiescence  in  such  a  doctrine. 
By  admitting  it,  the  power  and  sovereignty  of  the  State,  over  legiti- 
mate subjects  of  State  power  and  sovereignty,  is  at  once  annihilated.'' 
also,  (Jhickertng  v.  Taile,  38  id.  343,  and  Commissioners  of  Highway 
V-  Peopky  id.  349. 

And  the  supreme  court  of  Massachusetts,  in  Carpenter  y.  Snetting, 
97  Mass.  467,  said :  "  We  are  not  aware  that  this  power  *'  (referring  to 
the  application  of  this  law  to  State  courts)  ^^  has  ever  been  judicially 
sanctioned."  There  are  numerous  and  weighty  arguments  against 
its  existence,  and  we  cannot  hold  that  there  was  an  intention  to 
exercise  it ;  whereas,  in  the  provision  now  under  consideration,  the 
language  is  fairly  susceptible  of  a  meaning  which  will  give  it  full 
operation  and  effect  within  the  recognized  scope  of  the  constitii- 
iional  authority  of  congress.'' 

We  will  not  deny  the  power  of  congress  to  require  each  inrtm- 
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ments  to  be  stamped,  nor  the  oonseqaent  power  to  punish  by  fine 
intentional  eyasion  of  the  law. 

By  conceding  this,  we  yield  all  that  is  necessary  to  enable  the 
gCYernment  to  carry  into  full  effect  the  taxing  power,  and,  at  the 
same  time,  sustain  and  uphold,  in  its  utmost  limits  the  exclusive 
power  of  the  State  to  say  what  shall  be  eyidence  in  her  own  courts 
of  justice,  in  a  domestic  transaction  wholly  unconnected  in  every 
respect  with  the  general  government. 

It  is  not  questioned  that  congress  has  power  to  prescribe  evidence, 
and  especially  what  shall  be  instruments  of  evidence,  in  the  Federal 
courts,  but  it  is  powerless  to  prescribe  them  for  State  courts. 

Since,  then,  the  act  does,  in  terms,  prescribe  such  rules  to  State 
courts,  we  must  conclude  that  the  provisions  of  the  act  were  only 
intended  to  apply  to  Federal  courts ;  for  we  cannot,  by  implication, 
hold  that  the  intention  of  congress  was  to  invade  the  jurisdiction 
of  the  State  in  the  administration  of  justice  between  her  citizens. 

The  second  ground  urged  by  the  appellant  for  reversing  the 
judgment  is  that  the  note  described  in  the  domplaint  is  not  the 
instrument  exhibited. 

The  complaint  sets  forth  that  Creed  M.  Bumpass  and  John  H. 
Hicks,  by  their  promissory  note,  agreed  to  pay,  etc.,  said  note,  filed 
herewith,  etc.  And  the  note  filed  agrees  in  every  particular,  date, 
terms  and  amount,  with  the  declaration,  except  it  is  signed  ^'  C. 
M.  Bumpass  &  Go.'' 

No  plea  of  non  assumpsit^  or  other,  has  been  made  by  the  defend- 
ants ;  neither  is  it  claimed  nor  alleged  that  Greed  M.  Bumpass  and 
John  H.  Uicks  are  not  the  copartners,  G.  M.  Bumpass  &  Go.  And 
the  practice  is  well  settled  that  it  is  sufiiciefnt,  in  a  declaration  upon 
a  promissory  note,  signed  by  the  defendants  by  their  name,  to  allege 
that  they  made  the  note,  without  stating  that  they  were  partners, 
or  setting  forth  in  the  body  of  the  declaration  the  manner  or  style 
in  which  they  executed  the  note.  See  Swinney  v.  Bvrnsich,  17  Ark. 
88;  Trowbridge  v.  Pitcher,  4  id.  157 ;  and  Kent  v.  Wells,  21  id.  411. 

The  appellee  claims  that  the  proceedings  have  all  been  regular, 
and  according  to  law,  and,  by  his  attorney,  indorses  upon  the  record 
that  he  has  carefullv  examined  the  case,  and  believes  that  the 
appeal  is  prosecuted  for  the  purpose  of  delay  merely. 

Thereupon,  he  moves  the  court  to  affirm  the  judgment  with  ten 
per  cent  damages,  as  a  delay  case. 
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And  the  oaortvhafyii^  ezaoidiied  the.nocoid,  and.fiiiding  no  error 
in  the  proceedings,  are  of  opinion  that  the  appeal  waa  proaeciuted 
far  delay  meraly. 

Judgment  affirmed* 


Thompsok,  appellant,  t.  Mankht 

(8aArk.68&) 
Cor^fBderaU  tmtt^  — validUjf  cf  proeeedingi  ia. 

flwfloe  ol  a  wnmmrmfl  iaaued  from  a  ooDfedemte  ooart,  during  the  rebeUion, 
is  not  binding  upon  the  partj  to  appear,  and  a  judgment  entered  thereon  it 
void. 

Appsal  from  a  judgment. of  die  Arkansas  oircoit.  The  opinion 
vtates  the  case. 

Clark,  Williams  <6  Martin,  for  appellant. 
Bell  dk  Carlton,  for  appellee. 

Qregg,  J.  In  tfais^case  it  appears  that  Joseph  Maxwell,  as  clerk 
of  Arkansas  cironit  court,  on  the  17th  day  of  August,  1861,  issued 
a  writ  of  summons  against  the  plaintiff  in  error,  which,  on  the 
3d  of  October  following,  was  read  to  him  by  Henry  Stephens,  as 
sheriff,  and  it  required  him  to  appear  at  the  circuit  court  of  said 
county  in  November,  1861,  to  aisswer  the  complaint  of  said  Mankin. 
Then  follows  an  opening  brder  of  the  circuit  court  of  said  county, 
on  the  13th  of  October,  1865,  and  a  judgment  against  Thompson 
by  default. 

The  only  question  presented  is,  whether  or  not  Thompson,  upon 
these  proceedings,  was  compelled  to  appear  in  the  circuit  caurt  of 
that  county  in  October,  1865,  and  answer  at  the  suit  of  Mankin. 
But  this,  as  did  the  case  of  Penn  t.  Tollison,  26  Ark.  545,  in  vol  yea 
the  regularity  and  validity  of  proceedings  had  in  the  fall  of  1861. 
Oounsel  submit,  if  tliey  weie  valid,  the  judgment  is  good,  otherwise 
it  is  reversable  for-want  of  service. 

Since  the  euppreasion  of  the  rebellion  much  has  been  said^  and 
some  very  elaborate  and  learned  opinions  have  been  written  upon 
the  st  ntii  tes  of  this  State  during  the  insurrection.    After  much  delay 
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snd  anxious  consideration,  I  cannot  consent  to  -some  of  those  "TBry 
ably-written  arguments  and  opinions.  Courts  take  judicial  notice 
of  important  facts  in  the  history  of  a  Stated  and  thus  we  know  that 
on  the  6th  of  May,  1861,  a  convention  of  the  deleigates  of  iiie 
people  of  this  State  passed  an  ordinance  of  recession,  and  attempted 
U>  withdraw  the  State  from  the  Federal  Union,  and.  to  seter  her 
citizens  from  all  allegiance  to  the  government;  and,  thereafter, 
formed  an  alliance  with  certain  other  States,  then  in  rebellion, 
against  the  government^  and  with  them,  by  armed  force,  resisted 
the  authority  of  that  government  nntil  1865  ;  overcome  by  superior 
power,  they  were  compelled  to  submit  to  her  mandates.  This  we 
also  know  by  the  public  acts  of  congress  and  proclamations  of  the 
president,  as  well  as  by  the  acts  of  our  State  convention  and  legis- 
lature. By  the  act  of  congress  of  July  18  th,  and  the  proclamation 
of  the  president  of  August  10, 1861,  this,  among  other  States,  was 
declared  in  rebellion  against  the  United  States  government,  and 
that  the  laws  thereof  could  not  be  enforced  within  our  limits ;  other 
acts  of  congress  and  proclamations  show  the  continuance  of  the 
rebellion  and  when  it  ceased ;  so  that  we  must  know  that  the  acts 
of  Maxwell  and  Stephens,  above  referred  to,  were  within  the  rebel- 
lion, and  had  such  power  and  force  only  as  the  rebellious  authority 
oould  give  them. 

It  has  been  urged  that  when  resistance  to  lawful  authority  has 
been  made,  by  a  sufficient  number  and  such  means,  that  those 
engaged  in  re-establishing  order  must  recognize  the  insurgents  as 
enemies  at  war;  must  accord  to  them  belligerent  rights,  when  sub- 
dued ;  all  their  acts,  not  directly  in  aid  of  war  with  the  proper 
go vemmen  t,  must  be  regarded  as  valid  and  binding ;  in  other  words, 
that  a  rebellion  of  such  magnitude  as  to  be  considered  a  civil  war, 
gives  to  those  engaged  in  such  rebellion  all  the  civil  power  and 
authority  of  a  regular,  valid,  recognized  government  during  the^exist- 
ence  of  the  insurrection,  and  that  the  civil  acts  of  such  rebellious 
authority  must  be  taken  and  considered  settled  law  by  the  courts  of 
the  legitimate  government.  This  we  are  not  prepared  to  concede. 
The  magnitude  of  the  resistance,  the  force  of  numbers,  may  require 
belligerent  rights,  but  these  are  war  rights,  they  are  rights  exist- 
ing for  the  sake  of  humanity,  and  to  soften  the  rigorsof  war,  which 
are  always  harsh  enough,  and  not  to  settle  individual  titles  to 
property. 

When  war  exists,  the  belligerents  may  capture  or  destroy  the 
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property  of  each  other,  and  each,  if  not  right,  by  power  may  enforce 
laws,  or  rules,  as  to  property,  as  well  as  persons,  within  their  own 
lines  of  occupation;  but  such  laws  or  rules  are  considered  nowhere 
binding  upon  the  opposing  army,  and  if  the  citizens  are  brought 
within  the  lines  of  the  opposing  forces,  there  is  no  power  or  law  bj 
which  they  can  demand  of  the  advancing  army  to  observe  the  law6 
laid  down  by  the  receding  forces,  and  it  is  wholly  at  their  option 
whether  or  not  they  will  regard  the  laws  or  rules  enforced  by  the 
former  army;  and  we  are  of  opinion  that  any  civil  organizations, 
rules  or  forms  of  government,  adopted  by  those  supporting  the  rebel 
cause,  within  its  lines,  and  protected  by  its  power,  though  adopted 
in  the  form  of  civil  law,  must  depend  upon  a  like  principle,  must 
depend  upon  recognition  and  assent. 

We  are  not  aware  of  any  principle  in  international  law  that  com- 
pels a  conquering  power  to  observe  all  the  property  rights  in  the 
conquered  territory.  Wisdom  and  natural  justice  may  dictate  such 
a  policy ;  yet  we  hold  that  there  may  be  a  marked  difference  between 
true  policy  and  absolute  rights,  and  even  in  policy  there  may  be 
a  difference  ;  there  may  be  a  respect  due  the  laws  and  customs 
of  an  established  and  recognized  government  among  civilized 
powers,  even  when  such  government  is  conquered  and  destined 
to  be  forever  extinct,  that  cannot  be  claimed  for  the  enactments 
of  mere  combinations  of  persons  or  communities  in  opposition  to 
their  government,  and  without  authority  recognized  by  it,  or  by 
other  existing  governments.  If  an  individual  acquires  a  property 
right  under  the  laws  and  regulations  of  a  properly  organized 
and  existing  government,  a  government  known  and  recognized 
as  one  among  the  nations  of  the  earth,  he  can,  with  great  force  and 
reason,  insist  that  such  right  be  respected  by  any  succee<ling  power 
that  may  acquire  dominion  over  him,  and  to  divest  such  rights 
might  well  be  considered  a  harsh  use  of  conquering  power, 
rather  than  an  observance  of  those  rules  of  natural  justice  prevail- 
ing among  civilized  nations ;  but  if  a  member  of  a  lawless  mob, 
overrunning  a  small  district  of  country,  when  dispersed  and  driven 
to  obedience  by  legitimate  authority,  sets  up  a  claim  to  property,  by 
a  right  under  the  rules  or  laws  of  the  insurrectionary  party,  it  would 
not  be  recognized  by  any  one.  And  so,  in  all  cases,  the  demand  for 
the  protection  of  such  alleged  property  rights  is  more  or  less  just  in 
proportion  as  the  power  that  attempted  to  confer  such  right  was,  or 
was   not,  proper  governmental   authority;    and  these  conditions 
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which  are  addressed  mainly  to  the  political  departmeuts  of  the 
established  government,  should  certainly  have  a  controlling  influenoe 
over  it;  and  we  maintain  that  the  recognition  of  a  civil  govern- 
ment, so  far  as  the  courts  are  concerned,  must  be  decided  by  the 
political  departments  of  that  government  to  which  the  coiirts 
belong ;  and  when  so  determined,  the  question  is  res  adjudicata  with 
her  courts,  and  taking  the  question  thus  settled,  they  must  deter- 
mine rights  of  litigants  by  rules  of  law  applicable  in  such  cases. 

In  the  case  of  Sutton  v.  Bordan,  the  supreme  court  of  the  United 
States  said:  ''That  it  rested  with  the  political  power  to  decide 
whether  the  charter  government  had  been  uisplaced  or  not,  and 
when  that  decision  was  made  the  judicial  department  would  be 
bound  to  take  notice  of  it  as  the  permanent  law  of  the  State,  with- 
out the  aid  of  oral  evidence  or  the  examination  of  witnesses  ;  that, 
according  to  the  laws  and  institutions  of  Rhode  Island,  no  such 
change  had  been  recognized  by  the  political  power,  and  that  the 
charter  government  was  the  lawful  and  established  government  of 
the  Siate,  during  the  penod  in  contest,  and  that  those  who  were 
in  arms  against  it  were  insurgents,  and  were  liable  to  punish- 
ment.       ♦        ♦♦♦♦♦♦♦♦♦ 

"  In  the  case  of  foreign  nations,  the  government  acknowledged  by 
the  president  is  always  recognized  in  the  courts  of  justice;  and 
tliis  principle  has  been  applied,  by  the  act  of  congress,  to  the  sover- 
eign States  of  the  Union.  *  *  ♦  ♦  ♦  ♦  » 
'*  No  one,  we  believe,  has  ever  doubted  the  proposition  that,  accord- 
ing to  the  institutions  of  this  country,  the  sovereignty  in  every  State 
resides  in  the  people  of  the  State,  and  that  they  may  alter  and 
change  their  form  of  government  at  their  own  pleasure.  But 
whether  they  have  changed  it  or  not,  by  abolishing  an  old  govern- 
ment and  establishing  a  new  one  in  its  place,  is  a  question  to  be 
settled  by  the  political  power,  and  when  that  power  has  decided,  the 
courts  are  bound  to  take  notice  of  its  decisions  and  to  follow  it." 

According  to  the  doctrine  announced  in  these  extracts,  can  this 
court  recognize  the  acts  of  any  power,  claiming  to  be  a  government, 
as  valid,  if  the  political  departments  of  our  government  declare 
that  no  valid  government  did  then  and  there  exist  ? 

The  supreme  court  of  Tennessee,  in  the  case  of  Wright  i&  CaiV' 
freU  T.  Overall,  after  urging  that  the  court  has  no  power  to  recog- 
nize a  government  not  acknowledged  by  the  political  departm<*nts, 
lay :  *'  No  rights  or  protection  can  accrue  to  individuals  under  con- 
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fedente  law« ;  they  were  enaoted  without  lawful  aiutluMJty  and 
against  the  policy,  laws  and  confititution  of  the  United  States,  and 
the  courts  of  the  country  are  bound  to  treat  them  as  if  they  never 
had  been  promulgated/'  2  Cold.  344.  The  same  court,  in  case  of 
Thornburg  v.  Harris,  8  id.  168,  say :  "  The  according  of  belliger- 
ent rights  to  the  insurgents  did  not  constitute  them  a  govemmeni 
ds  facto,  nor  vest  in  them  any  of  the  rights  of  soyereignty  which 
would  authorize  them  to  issue  a  currency  that  can  be  recognized  as 
l^gal,  by  the  courts  sitting  under  the  authority  of  the  regular  gov- 
ernment, nor  can  the  courts  recognize  any  of  the  acts  of  the  insur- 
gents in  their  organization  as  a  civil  government  The  question 
rests  with  the  political  power  of  the  government ;  so  long  as  that 
power  withholds  its  recognition,  the  courts  of  the  country  cannot 
lend  their  aid  to  enforce  any  contract  growing  out  of  the  organiza- 
tion of  the  so-called  confederate  States." 

In  the  case  of  Bay  v.  Thmnpson,  43  Ala.  454,  the  supreme  court 
of  that  State  say :  '^  It  is  known  to  the  court,  as  a  part  of  the  judi- 
cial history  of  the  State,  that  the  court  in  which  this  judgment 
was  rendered  constituted  a  portion  of  one  of  the  departments  of  a 
government  established  in  hostility  to  the  constitution  of  the 
United  States.  It  has  been  settled  that  the  acts  of  the  legislature 
of  such  a  government  are  invalid.  *  *  *  If  this  is  admitted, 
and  it  seems  it  cannot  be  denied,  it  cannot  well  be  considered  how 
the  judgments  of  the  courts  of  such  a  government  can  be  better  or 
more  valid  than  its  laws.'' 

And,  in  this  discussion,  we  must  not  lose  sight  of  the  fact,  that 
writers  upon  international  law,  in  commenting  upon  the  rights  of 
communities  or  individuals,  as  they  should  be  respected  by  a  con- 
quering government,  address  themselves  to  the  military  and  politi- 
cal departments  of  that  government  and  declare  what  is  the  duty 
of  the  government,  and  not  what  is  the  authority  and  power  of  the 
courts  belonging  to  the  government  They  cannot,  and  do  not 
attempt  to,  lay  down  any  arbitrary  rules,  as  l&w,  by  which  the  courts 
must  be  governed,  without  regard  to  what  the  political  departments 
announce  as  the  fundamental  law  of  the  State.  The  rights  o.^  citi- 
sens  depend  upon  the  sovereign  will  of  the  States,  and  not  upon 
any  rule  of  courts  to  be  adopted  contrary  to  such  will,  and  thpse 
outside  of  a  government,  who  are  brought  under  that  government 
liy  the  conquering  power  of  arms,  come  in  with  no  vested  rights 
axcept  such  as  have  been  recognized  by  the  conquering  power,  or 
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leenved  by  treaty,  or  which  may  afterward  be  conceded  to  theiu  by 
those  in  authority. 

Nor  mast  we  lose  sight  of  the  difference  between  what  a  sorer- 
etgn  onght  to  do,  and  nsually  does  do,  and  what  he  has  the  power 
to  do,  when,  by  the  powers  of  war,  he  subdues  his  enemies.  Does 
any  one  doubt  that  in  case  of  a  civil  war,  when  the  insurgents  are 
compelled  to  submit,  that  the  goyernment,  although  their  numbers 
might  be  considerable,  might  not  declare  them  traitors  and  subject 
to  punishment  as  such  ?  Had  Great  Britain  seen  fit  to  execute  all 
the  conquered  Fenians,  she  might  have  incurred  the  censure  of  civ- 
ilized people,  but  would  any  one  here  question  her  national  right  to 
do  so  P  How  many  said  Maxamillian's  life  and  property  should  not 
be  forfeited  to  Mexico,  yet  who  denied  her  lawful  power  to  kill  him, 
or  appealed  from  her  decision  when  she  did  so  ?  And  upon  an 
unconditional  surrender  of  a  rebellion,  can  any  one  question  the 
power  of  the  government  to  confiscate  a  part  or  the  whole  of  the 
insurgents'  property,  or  impose  other  restrictions  or  limitations 
upon  them  ?  In  a  republican  government  we  may  condemn  such 
policy,  but  the  propriety  of  doing  and  the  power  to  do  are  different ; 
and  we  are  trying  to  demonstrate  what  is  a  ri&rht  of  war  or  gov- 
ernmental power  in  such  case,  and  to  direct  the  minds  of  counsel 
and  parties  to  the  distinction  between  what  a  government  may  do 
and  ought  to  do,  and  what  the  courts  of  such  government  have 
authority  to  do. 

While  the  political  departments,  the  sovereignty  of  a  nation 
have  a  large  discretion  and  vast  power  over  the  rights  and  property 
of  her  subjects  and  her  conquered  enemies,  the  courts  of  that  gov- 
ernment are  hedged  in  by  rigid  rules;  not  only  bound  by  the 
sovereign  will  of  the  people,  but  they  must  obey  every  legislative 
eommand  that  does  not  clearly  violate  the  established  fundamental 
principles  of  the  government.  Courts,  then,  instead  of  launching 
out  upon  a  broad,  philosophical  and  moral  discretion,  as  to  natural 
justice  and  right,  between  man  and  man,  can  only  go  to  the  wall 
ttilrown  around  them  by  political  action.  The  discretion  of  courts 
16  but  an  oath-bound  obedience  to  the  declared  will  of  the  political 
departments  or  their  governments ;  hence,  our  principal  labor  is  to 
ascertain  what  acts  express  the  authoritative  sovereign  or  legislative 
will  of  our  State  or  general  government,  and  it  seems  to  us  not  dif- 
ficult to  determine  whether  or  not  our  political  departments  of 
government  recognize  authority  in  Arkansas  to  make  laws,  hold 
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courts,  etc.,  while  in  rebellion.  The  proclamations  and  commandi 
of  the  president,  the  acts  and  resolutions  of  congress,  as  well  as  the 
acts  of  the  State  herself,  declare  that,  during  the  rebellion;  she  had 
no  valid  legal  government;  that  she  was  at  war  with  the  govern- 
ment, and  in  opposition  to  the  national  constitution;  and  upon  the 
olose  of  the  rebellion  the  political  departments  of  the  State  govern- 
ment not  only  refused  to  recognize  the  validity  and  binding  force 
of  the  acts  of  the  revolting  State  of  Arkansas,  but  they  expressly 
and  in  the  most  emphatic  terms,  and  in  a  solemn  ordinance  of  the 
convention,  declared  that:  ''The  action  of  the  convention  of  the 
State  of  Arkansas,  which  assembled  in  the  city  of  Little  Rock,  on 
the  4th  day  of  March,  A.  D.  1861,  was  and  is  null  and  void,  all  the 
action  of  the  State  of  Arkansas,  under  the  authority  of  said  conven- 
tion, of  its  ordinances  or  its  constilution,  whether  legislativey  execu- 
tive, yMe//c/a^  or  military,  was  and  is  hereby  declared  null  and  void,'' 
etc.,  etc.  But  we  will  not  quote  at  greater  length,  or  go  into  the 
history  of  this  convention,  because  our  chief  justice,  in  the  case  of 
Pe7in  V.  TolUsoUy  decided  at  the  present  term,  has  treated  this 
matter  at  considerable  length. 

We  desire  now  to  elaborate  but  the  two  propositions :  First,  That 
a  State  government,  not  in  the  Union  of  the  United  States  and  in 
oljedience  to  her  constitution,  is  not,  as  a  law-making  power,  a  part 
of  the  United  States  government,  and  that  there  is  no  law,  State  or 
national,  by  which  that  government,  when  she  conquers  her  oppo- 
sers,  is  bound  to  recognize  as  valid  the  public  or  political  action  of 
any  such  State  while  engaged  in  rebellion  against  the  national  con- 
stitution and  laws.  Second.  That  if  the  lawful  government  of  the 
United  States,  or  of  a  State,  through  the  proper  political  depart- 
ments, do  not  recognize  the  validity  of  the  acts  of  such  rebel  State^ 
the  courts  of  the  regular  State  government  have  no  authority  to 
hold  the  public  acts  and  proceedings  of  a  State  so  in  opposition  to 
the  constitution  and  laws  of  the  United  States,  valid  and  binding 
between  individuals. 

In  the  case  of  Scott  et  al.  y.  Jones^  5  How.  377,  378,  which  was 
upon  a  wnt  of  error  to  the  supreme  court  of  the  State  of  Michigan, 
to  reverse  a  judgment  of  ejectment  in  that  State  court,  it  was 
alleged  that  the  statute  under  which  one  of  the  parties  claimed  was 
en:icted  by  a  legislature  convened  before  the  State  was  admitted 
into  the  Union.  The  supreme  court  of  the  United  States  say: 
"  Such  conduct,  bv  such  bodies,  if  not  situated  within  the  territory 
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of  the  Union,  would  be  a  foreign  afTair,  and  not  within  the  cogni- 
zance of  any  of  the  departments  of  the  government,  unless  so  inter- 
fering with  its  rights  as  to  call  for  the  political  exercise  of  the 
executive  or  legislative  authority  over  our  foreign  relations." 

^'  Again,  such  conduct  by  bodies  situated  within  our  limits,  unless 
by  States  duly  admitted  into  the  Union,  would  have  to  be  reached 
either  by  the  power  of  the  Union  to  put  down  insurrection  or  by 
the  ordinary  penal  laws  of  the  State  or  territories  within  which 
these  bodies,  unlawfully  organized,  are  situated  and  acting.  While 
in  that  condition  their  measures  are  not  examinable  at  all  by  a  writ 
of  error  to  this  court,  as  not  being  statutes  by  a  State  or  member 
of  the  Union.  It  follows,  then,  that  a  statute  passed  by  a  political 
body,  before  its  admission  into  the  Union,  seems  either  not  to  be 
one  under  the  cognizance  of  the  Union,  or  its  judicial  tribunals,  by 
means  of  section  25  of  the  judiciary  act,  unless  re-enacted  or  adopted 
after  becoming  a  State.  The  question  of  their  competency  is  not, 
however,  thus  made  a  closed  one,  but  may  be  discussed  before  the 
proper  political  tribunals." 

In  an  earlier  paragraph  the  court  say :  ^^  Hence,  two  things  must 
unite  in  order  to  justify  it  (the  jurisdiction) ;  there  must  be  an  act 
of  solemnity  and  importance,  such  as  a  statute,  and  that  statute 
must  be  by  a  State,  a  member  of  the  Union  and  a  public  body, 
owing  obedience  and  conformity  to  its  constitution  and  laws."  This 
latter  clause  clearly  lays  down  the  proposition  that  the  courts  of  the 
United  States  will  not  recognize  the  statutes  of  any  legislative  body, 
unless  that  body  is  of  a  State  in  the  Union^  owinq  obedience  and 
CONFORMITY  TO  ITS  CONSTITUTION  and  LAWS.  They  hold  that  a 
statute  passed  by  a  legislature,  in  a  territory,  cannot  be  considered 
as  an  act  of  the  State,  unless  re-enacted  or  adopted  after  it  becomes 
a  State. 

This  distinguished  and  learned  tribunal,  in  those  earlier  days, 
when  the  minds  of  the  people  had  not  been  inflamed  by  the  passions 
of  war,  say  the  question,  as  to  the  competency  of  such  a  legislature, 
is  not  a  closed  Ofie^  but  may  be  discussed  before  the  proper  poliiicai 
tribunals  ;  thus,  beyond  question,  settling  that  whatever  of  law  or 
rights  may  have  existed,  by  reason  of  the  action  of  a  territory  or 
State,  not  a  member  of  the  Union,  in  obedience  to  her  constitution, 
is  a  matter  to  be  addressed  to  and  decided  upon  by  the  political 
and  not  the  judicial  departments  of  the  government ;  and  whether 
that  political  determination  was  judicious,  was  wise,  as  it  has 
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appeared  to  be  in  most  of  the  territories,  or  unwisey  and  influenced  / 
by  passion,  as  has  been  alleged  in  some  of  tiie  late  rebel  States,  it  is, 
nevertheless,  a  settled  proposition  for  the  judiciary,  and  right  or 
wrong,  politic  or  impolitio,  the  credit  or  responsibility  is  upon  that 
department  to  which  the  supreme  court  of  the  United  States  says 
ft  properly  belongs. 

It  has  been  urged  that  the  statutes,  acts  of  courts,  and  other  pro- 
ceedings of  rebel  authorities  in  this«State,  must  be  held  valid  because 
they  were  formal,  and  there  was  an  actual  existing  government ; 
something  more  is  necessary.  Michigan  had  framed  and  adopted  a 
constitution,  her  legislature  had  been  duly  elected  and  returned,  her 
laws  were  in  due  form,  and  approved  by  her  governor,  acting  under 
her  constitution  ;  there  was  no  rebellion  there,  and  no  attempt  or 
intention  to  do  violence  or  wrong  to  any  proper  authority ;  but, 
under  the  United  States  constitution,  there  had  been  no  act  of 
congress  recognizing  their  authority  or  enabling  them  to  form  a 
State  government,  and  because  of  this  mere  oversight  by  her  terri- 
torial authorities,  the  supreme  court,  in  effect,  say  their  acts  must 
be  held  void.  They  would  not  even  assume  jurisdiction,  because 
die  had  no  political  jurisdiction,  in  accordance  with  the  constitution. 

What  would  the  supreme  court  then  have  said  of  a  State  like 
Arkansas,  acting  in  direct  and  palpable  violation  of  the  constitution 
of  the  United  States,  and  exerting  every  power  in  her  command  to 
destrc^  that  government  ?  If  possible,  the  answer  is  made  more 
strikingly  plain,  when  the  political  departments  have  declared  that 
the  action  of  this  State,  during  the  rebellion,  shall  be  held  nuU  and 
void.  If  their  language  had  been  less  explicit  and  definite,  while 
the  debates  and  proceedings  of  the  convention  of  1868,  and  the 
individual  views  of  its  members,  are  so  fresh  in  our  minds,  we  could 
not  doubt  as  to  what  was  their  intention  and  purpose ;  and  whether 
or  not  their  action  and  policy  was  expedient  and  just,  is  not  a 
question  for  the  court  to  decide.  They  did  intend,  and  by  language 
unambiguous  did  enact  that  all  action  under  the  constitution  of 
1861,  or  of  the  ordinances  of  that  convention,  whether  legislative, 
executive,  judicial,  or  military,  was  and  is  null  and  declared  void. 
This  embraces  the  officers  of  the  Arkansas  circuit  court  They 
were  qualified  under  an  ordinance  of  that  convention,  and  acting 
onder  that  constitution ;  their  acts  have  not  been  recognised  as 
valid,  and,  by  the  constitution  of  1868,  they  were  declared  void ;  and, 
while  we  are  sworn  to  support  that  constitution,  we  cannot  hold 
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Buch  acts  valid  and  binding  upon  litigants  who  have  .in  no  way 
given  assent  thereto. 

In  conclusion,  we  repeat  the  propositions  assumed :  When  a  people 
engaged  in  war  are  subdued,  by  force  of  arms,  their  propei*ty  rights 
must  depend  upon  their  t^rms  of  peace,  or  upon  recognition  of  their 
laws  or  rights  by  the  conquerors,  and  if  such  recognition  is  had,  it 
must  come  from  the  pcditical  departments  of  the  4s«nqueriBg  State 
or  nation.  IT  the  political  departments  refuse  to  recognize  as  valid 
the  former  laws  of  the  conquered  people,  the  courts  of  the  established 
government  cannot  hold  them  valid  and  binding.  In  the  matter 
under  consideration,  the  confederates  were  engaged  in  war,  with 
laws  among  themselves,  but  which  laws  were  ni)t  acknowledged  by 
any  other  power ;  they  were  subdued  by  force  of  arms,  and  surren- 
dered to  the  United  States  without  condition  or  reservation,  and, 
consequently,  took  the  risk  of  all  the  deprivations  the  war  power,  or 
triumphant  government,  might  impose,  and  that  government  refused 
to  recognize  as  valid  any  of  their  laws,  or  public  acts,  and  the  State^ 
in  her  sovereign  capacity,  by  a  solemn  ordinance,  declared  that  the 
acts  of  the  departments  of  the  State,  during  the  rebellion,  shall  be 
held  void,  and  the  courts  are  bound  by  the  ordinances  of  the  conven- 
tion of  1868,  and  other  proper  acts  of  the  political  departments  of 
the  government. 

Therefore,  the  pretended  service  of  a  summons,  in  this  case,  heing 
under  and  by  virtue  of  the  authority,  ordinances  and  laws  of  1861, 
were  invalid,  and  not  binding  upon  the  defendant  below.  The  judg- 
ment is,  therefore,  reversed ;  and,  as  he  has  appeared  to  the  action^ 
by  prosecuting  this  writ  of  error,  the  cause  is  remanded  to  the  court 
below,  with  instructions  to  allow  him  to  plead  to  the  action  thereiuj 
and  to  proceed  to  judgment 

Brnfersed  and  remanded^ 
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(»Mioii.iie.) 
Imuranee — eondruetion  of  policy.    Pard  &M&no$, 

A  policy  of  insuranoe  on  a  building,  and  "  the  stock,  lomber  and  gooda  iiiaa«- 
facturad,  and  in  process  of  manafactare  in  said  bailding/'  will  not  oovat 
lumber  and  stock  piled  in  the  adjoining  yard,  nor  is  parol  evidence  admis- 
sible to  show  the  intent  of  the  parties  to  include  such  lumber  and  stock. 

A  policy  of  insurance  was  issued  on  an  application  drawn  by  an  agent  of  the 
insurer  and  signed  by  the  insured,  in  which,  among  other  things,  it  was 
stated  that  the  property  was  incumbered  to  a  certain  amount  only ;  and  thai 
the  applicant  did  not  fear,  and  had  no  reason  to  fear  an  incendiary  fire.  Bj 
the  terms  of  the  policy  and  of  the  application,  the  truthfulness  of  the  state- 
ments was  made  the  condition  of  the  insurance.  Both  statements  were 
untrue ;  in  that  mortgages  existed  against  the  property  other  than  the  one 
specified,  and  an  attempt  had  been  made  to  burn  the  building  but  a  short 
time  previous.  The  former  fact  was  known  to  the  agent  of  the  insurer; 
the  latter  was  not.  The  building  and  stock,  together  with  the  policy  of  in- 
surance, were  destroyed  by  fire.  In  an  aedon  upon  the  contract  of  insoianfli 
it  was  held  : 

1  That  parol  evidence  of  the  fact  that  the  insurer  was  correctly  informed,  oon- 
eeming  the  incumbrances  at  the  time  of  taking  the  risk,  and  prepared  IIm 
application  after  such  information  was  given  him,  was  competent. 

I  That  it  was  error  to  submit  to  the  jury  the  question  whether  an  attampl  to 
fire  the  building  was  material  to  the  risk. 
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Action  of  assumpsit  upon  a  ^]icj  of  msaranoe.  The  facts  are 
snfBciently  stated  in  the  opinion. 

Ashley  Pond,  for  plaintiff  in  error. 

A.  L.  Millard  and  0.  V.  N.  Lothrap,  for  defendant  in  error. 

GooLEYy  J.  This  record  is  brought  before  us  by  writ  of  error  for 
a  review  of  certain  rulings  by  the  circuit  court  on  the  trial  of  an 
action  upon  a  policy  of  insurance.  The  i)olicyy  it  appears,  was  not 
produced  on  the  trial,  and  was  claimed  to  have  been  destroyed  by 
the  fire  which  burned  the  property  insured ;  and  parol  evidence  was, 
therefore,  given  of  its  contents. 

The  declaration  averred  that  the  insurance  company,  the  defend- 
ants below,  insured  the  plaintiff  ^*  against  loss  or  damage  by  fire  to 
the  amount  of  t3,000 ;  that  is  to  say :  Five  hundred  dollars  on  his 
three-story  brick  and  frame  building,  situated  on  the  east  side  of 
south  Main  street,  near  the  Michigan  Southern  and  Northern 
Indiana  Railroad  Company,  in  the  city  of  Adrian,  used  as  a  steam 
bending  factory,  and  $2,500  on  lumber  and  stock  of  felloes,  poles, 
bows  imd  shafts  manufactured,  and  in  process  of  manufacture,  con- 
tained in  the  above-named  building."  The  plaintiff  having  given 
evidence  of  the  loss  of  the  policy,  testified  to  its  contents  as  follows: 
^^  The  written  part  of  the  policy  was,  as  near  as  I  can  remember,  as 
follows:  The  rate  was  three  and  a  half  per  cent;  the  whole  con- 
sideration $105.  The  whole  amount  insured  was  $3,000,  which 
was  distributed  as  follows:  Five  hundred  dollars  on  three-story 
brick  and  frame  building,  situate  on  South  Main  street,  near  the 
southern  railroad  track  and  adjoining.  It  was  on  the  east  side 
of  Main  street.  It  stated  that  the  building  was  used  for  steam 
bending  works.  There  was  also  $2,500  insurance  in  said  policy  on 
the  stock,  lumber  and  goods  manufactured  and  in  process  of  manu- 
facture in  said  building.  The  stock  consisted  of  bows,  poles,  felloes, 
shafts,  etc.  I  don't  remember  whether  these  items  were  specified 
in  the  policy  but  they  were  in  the  building."  Having  thus  stated 
the  terms  of  the  contract,  as  near  as  he  professed  to  be  able  to  do 
80,  the  plaintiff  proceeded  to  give  the  particulars  of  the  loss.  Afbei 
stating  the  value  of  the  goods  manufactured  and  in  process  of 
manufacture,  in  the  building  at  the  time  of  the  fire,  he  proceeded 
to  say:  ''I  also  had  a  hundred  thousand  of  lumber  which  cost  me 
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about  $24:  per  thooBaand  and  was  worth  about  $30.    About  one-third 
of  it  was  in  the  lower  story  of  the  building,  the  rest  in  the  yard." 

The  plaintiff,  it  appears,  claimed  that  the  lumber  in  the  yard,  as 
well  as  that  in  the  building,  was  oovered  by  the  policy.  To  establish 
this  claim  the  following  questions  were  put  to  the  plaintiff  while  on 
the  stand  and  the  subjoined  answers  elicited. 

Ques.  Did  you  show  OoUyer  (the  agent  who  took  the  insurance) 
the  lumber  outside  as  weU  as  inside  the  building,  and  did  he  examine 
it  for  tiie  purpose  of  insuring  ? 

Ans.  Ue  wa6  down  there  senreral  times  and  looked  the  place  over 
tiwo  or  throe  times,  outside  as  well  as  inside  the  building,  and  took 
ita  general  surronndings. 

Ques.  What  did  you  state  to  him  you  wanted  inauranoe  upon  ? 

Ans*  On  the  whole  property;  on  iiie  lumber  outside  as  well  as 
inside  ttie  bnilding.  It  would  be  outside  one  day  and  inside  the 
next. 

Theee  questions  and  answers  were  objected  to  as  incompetent^  but 
the  ob()eotians  were  oTerruled. ' 

We  have  been  unable,  after  considerable  raflectiont  to  discover 
any  ground  upon  which  the  rulings  in  admitting  this  evidence  oan 
be  sustained.  It  is  conceded  that  it  was  not  competent  to  extend 
or  enlarge  by  parol  the  terms  of  the  written  contract,  but  it  ia  argued 
that  the  caae  comes  within  the  principle  of  those  cases  of  which 
Fao&jf  V.  OiiSf  11- Mich.  213,  affords  an  example,  in  which  parol  evi- 
dence haa  been  received  to  show  the  cironmstanoes  under  which  a 
contract  has  been  made  for  the  purpose  of  explaining  ita  contents 
where  iMnbignous;  or  of  another  class  of  dedsians  like  Malleaile 
Iron  Works'^.  Phmnix  Insurance  Gwipany^  25  Conn.  465,  in  which 
it  has  been  held  that  where  parties  come  to  an  agreement,  oonoeming 
the  meaning  of  equivocal  words  employed  in  their  contracts,  the 
court  will  construe  them  according  to  the  understanding  arrived  at 

To  make  either  class  of  decisions  applicable,  we  must  first  be  able 
to  perceive  that  words  have  been  employed  which  are  ambiguous  or 
equivocal  in  meaning.  The  argument  for  the  assured  is,  that  in  tiie 
written  policy,  aa  stated  in  his  evidence,  the  worda  ^^  in  said  building  " 
refer,  or  may  refer,  to  the  worda  ^in  process  of  mannfiictuxB^  only, 
leaving  the  worda'^  stock,  lumber  and  goods  numn&etnmd  ^  tx>  stand 
by  themaelvea;  in  other  words,  that  while  the  inauranee  on  goods  in 
process  of  manufacture  is  restricted  to  those  in  the  bnflding,  tiie 
atoolLlnmher  sndjicoods  mannfiMstured  are  insured  without  refierenoe 
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to  their  aetnal  locality.  And  if  there  can  be  any  doubt  concerning 
the  natural  conBtrnction  of  the  words  being  as  here  claimed,  then, 
it  is  farther  argued,  one  or  the  other  of  the  principles  before  men- 
tioned is  applicable,  and  the  insurance  must,  be  extended  to  the 
iumber,  if  such  appears  to  have  been  the  understanding  the  parties 
had  of  their  contract  at  the  time  they  made  it. 

But  we  think  any  construction  of  the  written  portion  of  the 
policy,  as  given  by  the  plaintiff  in  his  evidence,  which  will  confixie 
the  reference  of  the  words  ^^in  said  building"  to  the  goods  in  pro- 
cess of  manufacture,  is  forced  and  unnatural,  and  so  opposed  to  any 
meaning  of  the  parties  to  be  gathered  from  the  natural  and  most 
obvious  construction  of  their  language  as  to  strongly  impress  one 
that  thus  construed,  the  contract  would,  in  effect,  be  a  new  one, 
differing  materially  from  the  one  the  parties  attempted  to  express 
by  the  written  instrument  No  reason  was  suggested  on  the  argu- 
ment, or  now  occurs  to  us,  why  the  scope  of  the  words  ^'in  said 
building '^  should  or  could  be  thus  restricted,  beyond  the  circum- 
etance  that  they  stand  in  immediate  juxtaposition  to  the  words  **  in 
process  of  manufacture,"  and  were  remote  from  the  words  *^  stock, 
lumber,  and  goods  manufactured."  But  this  is  obviously  a  very 
unimportant  and  quite  accidental  circumstance.  In  any  enumera- 
tion of  property  insured  in  the  building,  some  class  of  it  must  be 
mentioned  last,  but  the  qualifying  words  which  follow  cannot,  with- 
out violence  to  the  language,  be  restricted  exclusively  to  the  article 
last  specified,  where,  as  in  this  case,  all  are  so  mentioned  and  con- 
nected as  to  make  the  restriction  plainly  applicable  to  all.  If  the 
porpose  was  to  confine  the  insurance  to  the  property  in  the  building, 
it  would  be  difficult  to  choose  more  apt  and  proper  words  than  are 
here  employed  to  indicate  that  purpose ;  while,  if  a  more  restricted 
application  of  the  words  'Mn  said  building"  were  designed,  the 
parties,  it  seems  to  us  hare  not  only  failed  to  express  their  meaning 
but  have  expressed  the  opposite. 

But,  whaterer  might  be  the  construction  of  the  policy,  as  it  is 
given  by  the  plaintiff  in  his  evidence,  there  is  no  room  for  doubt  or 
for  a  suggestion  of  doubt  upon  it  as  set  forth  in  the  declaration. 
There,  the  insurance  is  stated  to  have  been  ^'on  lumber  and  stock 
of  felloes,  poles,  bows  and  shafts,  manufactured  and  in  process  of 
manufacture,  contained  in  the  aboye-named  building.^  No  oan- 
«tniotion  of  this  sentence,  whether  upon  grounds  of  strict  gram- 
matioal  aoeur^y  or  of  ordinary  use,  can  fail  to  apply  the  words 
Vol.  711.-81 
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^contained  in  the  above-named  building,''  at  least  to  the  ''stock," 
if  not  to  both  the  ''lumber  and  stock,"  which  are,  apparently,  its 
subject;  though  if  restricted  in  its  reference  to  the  stock  alone,  it 
would  be  fatal  to  (he  argument  which  the  plaintiff  makes  on  the 
eyidenoe,  where  he  excludes  from  the  qualifying  words  every  thing 
but  the  goods  in  process  of  manufacture ;  all  the  others,  according 
to  his  daim,  being  covered  by  the  insurance,  whether  in  the  build- 
ing or  not  The  result  would  be  that  the  plaintiff,  if  he  construes 
the  policy  rightly,  must  fail,  because  it  varies  from  the  contract 
declared  upon.  But,  in  our  opinion,  he  does  not  construe  it  correctly. 
The  contract  declared  upon,  as  well  as  that  proved,  covers  only  the 
lumber  and  stock  in  the  building;  and  its  terms  are  too  plain  to 
admit  of  parol  evidence  upon  any  theory  that  they  need,  or  will 
admit  of  explanation  giving  them  a  broader  scope  and  meaning. 

The  second  alleged  error  which  is  relied  upon  relates  to  the 
admission  of  evidence  touching  incumbrances  upon  the  property 
covered  by  the  insurance.  To  show  the  materiality  of  this  it  is 
necessary  to  state  that  the  defendants  put  in  evidence  an  application, 
purporting  to  be  signed  by  the  plaintiff,  and  which  their  witness 
testified  was  the  application  on  which  the  risk  in  question  was 
taken.  This  application  contained  the  following  questions  and 
answers : 

Ques.  Is  there  any  incumbrance  on  the  property  P 

Ans,  Yes. 

Ques.  If  mortgaged,  state  the  amount,  and  to  whom  P 

Ans.  $2,000;  Topliff  &  Day. 

Appended  to  this  application  was  the  following  undertaking: 
*'  And  the  said  applicant  hereby  covenants  and  agrees  to  and  with 
said  company  that  the  foregoing  is  a  just,  full  and  true  exposition 
01  all  the  facts  and  circumstances,  in  regard  to  the  condition,  situa- 
tion and  value  of  the  property  to  be  insured,  so  far  as  the  same  are 
known  to  the  applicant  and  material  to  the  risk ;  and  the  same  is 
hereby  made  a  condition  of  the  insurance  and  warranty  on  the  part 
of  the  insured." 

The  plaintiff  denied  signing  this  application,  but  testified  that  be 
signed  a  different  one,  to  which  an  agreement  was  appended,  which, 
so  far  as  is  material  to  be  here  stated,  was  as  follows :  "  And  the  said 
applicant  covenants  and  agrees  with  said  company  that  the  forego- 
ing is  a  just,  true  and  full  exposition  of  all  the  facts  and  circnm 
stances  in  regard  to  the  condition,  situation,  hazard  and  value  of 
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the  property  to  be  insured,  so  far  as  the  same  appertain  to  the  risk.** 
The  plaintiff  was  then  allowed,  under  objection,  to  give  the  foUo^^ing 
evidence  concerning  incumbrances  upon  the  property :  "  I  suppose 
I  had  told  Gollyer  (the  agent)  about  the  incumbrances  as  much  as 
eight  or  ten  times.  He  and  I  boarded  at  the  same  house,  and  he 
kept  at  me  all  the  time  to  insure  with  him.  He  knew  just  as  much 
about  it  as  I  did.  I  told  him  about  the  mortgages  to  Hunt  and  to 
Topliff  &  Day,  and  a  mortgage  to  W.  H.  Stone,  on  which  there  was 
nothing  due  or  payable.  I  told  him  there  was  from  $250  to  $300 
due  on  the  Hunt  mortgage,  and  that  it  was  originally  made  for 
$500.  I  told  him  the  Topliff  &  Day  mortgage  was  originally  for 
$2,500,  and  that  it  had  been  reduced  to  from  $2,000  to  $2,200. 
These  were  about  the  amounts  that  were  due  on  the  property  then. 
He  said  it  would  make  the  application  look  bad  to  put  in  all  these 
mortgages,  while  there  was  so  little  due  on  them." 

The  objection  to  this  evidence  was  that  it  had  a  tendency  and 
purpose  to  vary  the  written  contract,  in  which  the  plaintiff  cove- 
nanted that  there  was  only  one  mortgage  of  $2,000  on  the  premises, 
and  would  in  effect  exempt  from  the  covenant  another  mortgage  of 
$250  or  more,  which  the  plaintiff  knew  about  and  had  in  mind 
when  the  application  was  made,  and  also  any  sum  over  $2,000 
which  might  be  owing  on  the  mortgage  to  Topliff  &  Day. 

We  are  of  opinion  that  at  the  time  this  evidence  was  offered  and 
received,  it  was  competent  and  proper  evidence.  The  defendants 
had  put  in  a  paper  which  they  claimed  was  the  application  which 
the  plaintiff  had  signed.  The  plaintiff  denied  having  signed  it,  but 
admitted  having  subscribed  a  different  one,  which  was  not  produced. . 
The  question  what  were  the  contents  of  the  application  actually 
made,  and  what  covenants  it  contained,  was,  therefore,  a  matter  of 
dispute,  and  as  bearing  upon  this,  the  conversation  between  the 
parties  concerned  in  putting  it  in  writing,  was,  or  might  be,  of 
material  consequence.  If  the  agent  drew  the  application,  and  was 
ftiUy  informed  of  all  material  facts,  the  inferewce  that  these  facts,  so 
far  as  was  customary,  or  as  the  blank  form  used  by  the  company 
required,  would  be  correctly  set  forth  in  the  application,  was  very 
natural  and  strong.  The  plaintiff,  we  think,  was  entitled  to  the 
benefit  of  this  inference,  if  the  jury  should  be  of  the  opinion  that  he 
was  truthful,  when  he  testified  that  the  paper  produced  was  not  thf 
one  he  signed. 

If,  therefore,  this  part  of  the  case  rested  exclusively  upon   the 
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action  of  the  court  in  admitting  this  evidence,  we  should  not  find 
it  important  to  go  farther,  and  should  hold  th,e  ruling  to  be  unex- 
eeptionable.  But  the  circuit  judge,  as  we  understand  his  charge  to 
the  jury,  instructed  them,  in  substance,  that  even  though  the  applicar 
tion  produced  by  the  defendants  was  the  one  signed  by  the  plaintiff 
yet  if  the  defendants'  agent  filled  out  this  application,  and  the 
plaintiif  had  previously  given  him  full  and  correct  information 
concerning  the  incumbrances,  then  the  f&ilure  to  specify  the  Hunt 
mortgage  in  the  application  would  not  vitiate  the  policy  or  preclude 
a  recovery.  This  we  understand  to  be  the  effect  of  his  charge  and 
refusals  to  charge,  so  far  as  they  concern  the  point  now  under 
discussion. 

The  question  then  is  this :  When  the  pbrty  applying  for  insur- 
ance states  in  his  application  that  the  property  was  incumbered  to 
a  certain  amount  only,  and  then  covenants  that  the  application  is  a 
just,  full  and  true  exposition  of  all  the  facts  and  circumstances,  in 
regard  to  the  condition,  situation  and  value  of  the  property,  so  far 
as  he  knows  and  as  they  are  material  to  the  risk,  and  make  the  same 
a  condition  of  the  insurance  aud  a  warranty  on  his  part,  and  it  then 
turns  out  that  the  incumbrances  are  untruly  stated,  is  it  any  answer 
to  a  claim  of  forfeiture  of  the  policy  that  the  insurer  was  correctly 
informed  concerning  the  incumbrances  at  the  time  of  taking  the 
risk,  and  prepared  the  application  himself  after  such  information 
was  given  him  ? 

The  question  thus  stated  is  one  which  has  been  the  subject  of 
)nuch  legal  controversy,  and  it  cannot  be  denied  that  there  are 
many  cases  which  fully  sustain  the  position  for  which  the  plaintifih 
in  error  contend.  Jennings  v.  The  Chenango  County  Mutual  Insur- 
ance Co.,  2  Denio,  75,  is  a  leading  case  of  this  character.  In  that 
case,  the  application  was  so  worded  as  to  require  a  statement  whether 
there  were  any  buildings  within  ten  rods  of  the  one  to  be  insured, 
and  it  was  filled  up  in  such  a  way  as  not  to  show  any.  It  appearing 
rhat  in  fact  there  wait  a  building  within  that  distance,  the  court  were 
of  opinion  that  it  was  not  competent  to  show  by  parol  that  the  agent 
of  the  insurers  prepared  the  application,  and  that  he  was  fully 
informed  of  the  location  of  such  other  building  at  the  time,  and 
framed  the  application  to  his  own  satisfaction.  Brown  v.  The  Gai" 
taraugus  County  Mutual  Insurance  Co.,  18  N.  Y.,  is  to  the  same  effect^ 
and  many  others  might  be  mentioned.  Some  of  these  cases  appear  to 
assume  that  there  is  something  peculiar  in  the  contract  of  warranty 
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oantained  in  a  policy  of  insurance,  which  should  distinguish  it  firom 
other  warranties,  though  they  do  not  undertake  to  point  oat  specific 
oally  what  this  peculiarity  consists  in.  A  contract  of  warranty  does 
not,  in  general,  unless  such  is  the  plain  intent  of  the  parties,  extend 
to  defects  palpable  to  the  senses,  and  within  the  observation  of  ibe 
parties  when  the  contract  was  made.  Schuyler  t.  Russ,  2  Caines, 
tO% ;  L07ig  v.  Hioks,  2  Humph.  305  ;  Dillard  v.  Moore^  2  Eng.  166 ; 
but  each  of  the  cases  above  cited  refused  to  apply  this  rule  to  a 
warranty  in  an  insurance  policy,  though,  in  the  case  in  Denio,  the 
court  very  justly  say :  '^  It  may  be  difficult  to  assign  a  satisfactory 
reason  for  a  distinction  in  this  respect  between  a  warranty  in  a 
policy  of  insurance  and  one  upon  a  sale  of  property.'*  And  see 
Ang.  on  Fire  and  Life  Insurance,  §  143 ;  and  remarks  of  Nblson, 
C.  J.,  in  Turley  y.  N.  A,  Fire  Ins.  Co.y  25  Wend.  374. 

Indeed,  it  would  seem  that  if  any  distinction  was  to  be  made  it 
should,  for  very  obvious  reasons,  not  be  one  discriminating  in  the 
direction  which  these  cases  appear  to.  The  warranties  required  of 
applicants  for  insurance  are  against  those  things  which  are  supposed 
to  increase  the  risk,  but  there  is  no  definite  line  which  can  alwavs 
be  drawn  between  what  will  and  what  will  not  have  that  effect,  and 
sometimes  a  fact  which  is  material  may  be  so  in  such  slight  degree 
as  to  make  its  omission  appear  to  the  parties  to  be  unimportant 
A  building,  for  instance,  located  within  ten  rods  of  another,  may  or 
may  not  have  a  tendency  to  increase  perceptibly  the  risk  of  injury 
to  the  latter  by  fire.  If  both  were  of  wood,  and  within  a  few  feet  of 
each  other,  the  hazard  might  be  greatly  increased  by  the  proximity; 
but  if  both  were  small  structures,  built  of  brick  or  stone,  and 
sitnated  a  considerable  distance  apart,  an  insurer  would  not  be 
likely  to  make  any  difierence  in  his  rates  because  that  distance  fell 
a  little  short  of  ten  rods ;  and  both  parties  might  well  suppose,  in 
such  a  case,  that  an  inquiry  for  buildings  within  ten  rods  would  not 
call  for  a  mention  of  such  a  structure,  which,  if  mentioned,  would 
not  be  regarded.  So,  if  one  were  to  ask  insuranoe  to  nearly  the 
fViU  valne  of  a  building,  the  question  of  incumbranoe  upon  it 
might  be  very  material,  when  if  he  songht  a  policy  for  $500 
only  on  a  building  worth  ten  thousand,  the  question  whether  the 
property  was  or  was  not  mortgaged  for  some  smaU  sum,  would  not, 
in  the  least,  afibot  the  premium  demanded.  Incumbrances  are 
important,  ^r«/,  as  bearing  upon  the  extent  of  interest  which  is  to 
be  covered  by  the  ix)lioy;  and  second,  as  showing  how  far  the 
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insured  is  interested  in  protecting  it  against  destruction,  or,  on  the 
other  hand,  in  suffering  it  to  be  destroyed ;  and  when  the  value  of 
the  property  is  so  far  in  excess  of  both  incumbrance  and  insurance 
as  to  make  it  to  the  interest  of  the  insured  to  guard  and  protect  the 
property  with  constant  yigilance,  the  fact  of  incumbrance,  though 
material  in  a  legal  sense  and  in  slight  degree,  may,  neyertheless, 
well  be  treated  by  the  parties  as  unimportant  when  the  contract 
of  insurance  is  being  agreed  upon. 

In  all  these  cases,  where  the  particular  fact  called  for  by  an 
interrogatory  is  unimportant  or  nearly  so,  under  the  circumstances 
of  the  particular  case,  it  is  very  easy  for  the  assured  to  be  led  to 
suppose,  that  such  interrogatory,  which  he  knows  was  prepared 
generally  and  for  the  purpose  of  meeting  the  cases  in  which  it 
would  be  of  practical  importance,  was  not  to  be  relied  upon  in  his 
own  case ;  and  if  the  insurer  himself,  or  his  agent,  drafts  an  answer 
to  such  interrogatory,  in  which  he  treats  it  as  immaterial  and  does 
not  obserre  strict  accuracy  in  his  statement  of  facts,  the  assured 
might  well  suppose  he  would  be  thought  captious  and  hypercritical 
if  he  should  insist  upon  answers  exactly  correct,  when  the  party 
seeking  the  information,  and  who,  alone,  was  interested  in  it,  was 
satisfied  with  statements  less  accurate,  and  which,  with  full  know!* 
edge  of  the  facts,  he  had  written  out  to  suit  himself. 

We  cannot,  in  construing  a  contract  of  fire  insurance,  overlook 
the  customary  manner  in  which  such  contracts  are  obtained.  The 
form  which  the  negotiation  apparently  assumes  is  this :  The  one 
party  applies  to  the  other  for  insurance,  and  agrees  in  his  written 
application  that  the  facts  material  to  the  risk  are  as  therein  set 
forth.  The  other  party  issues  the  policy,  assuming  the  risk  on  con- 
dition that  the  facts  are  as  represented.  The  appearance,  therefore, 
is  of  two  parties  meeting  on  equal  terms,  who  might  be  supposed 
to  frame  their  respective  propositions  and  undertakings  with  a  view 
to  the  protection  of  their  own  interests.  But,  in  fact,  both  applica- 
tion and  acceptance  are  usually  drawn  by  the  insurer  himself,  or  his 
agent,  into  whose  hands,  as  a  person  understanding  the  business 
thoroughly,  and,  therefore,  knowing  what  should  and  what  should 
not  be  inserted  in  the  writings,  the  assured  places  himself  and  hie 
interests.  We  do  not  undertake  to  say  that  this  is  always  the  case, 
but  this  course  is  sufficiently  general  to  warrant  our  taking  Dctic€ 
of  it  as  usual  and  customary.  The  insurer  occupies  the  position  of 
an  expert  who  assumes  to  understand  what  the  papers  should  col- 
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fcain.  Being  an  expert,  he  undertakes  to  draw  a  contract  between 
himflelf  and  another  person  who  will  generally  be  ignorant  oF  tlie 
exact  requirements ;  and,  under  such  circumstances,  the  insurer  is 
under  a  strong  moral  obligation  to  so  draft  the  papers  as  to  make 
them  assure  to  the  opposite  party  the  protection  for  which  he  pays 
his  money.  If  there  has  been  no  fraud  and  no  concealment^  but  a 
full  and  frank  statement  of  all  the  facts,  and  the  insurer  has  framed 
the  papers  to  suit  himself,  in  view  of  all  the  circumstances,  the  law 
would  justly  be  subject  to  the  reproach  of  favoring  deception  and 
fraud,  if  the  insurer  was  allowed  to  retain  the  premium,  and,  at  the 
same  time,  repudiate  the  contract,  for  his  own  failure  to  make  its 
recitals  correspond  exactly  with  the  facts. 

In  this  case,  it  is  conceded  that  the  oral  answer  made  to  the 
inquiry  about  incumbrances,  mentioned  the  large  mortgage,  but  it 
is  disputed  that  it  specified  the  small  one  also.  The  plaintiff  claims 
that  he  gave  the  agent  full  information  on  the  subject,  and  insists 
that  if  there  was  any  failure  to  mention  it  in  the  application,  it  was 
for  reasons  operating  exclusively  upon  the  mind  of  the  agent  and 
not  affecting  his  own  action.  We  think  evidence  of  these  facts  was 
competent.  Its  purpose  was,  not  to  vary  or  contradict  the  contract 
of  the  parties,  but  to  preclude  the  party  who  had  framed  it  from 
relying  upon  incorrect  recitals  to  defeat  it,  when  he,  himself,  haii 
drafted  those  recitals,  and  was  morally  responsible  for  their  truth 
fulness.  Plumb  v.  Cattaraugus  Muitml  Ins.  Co.,  18  N.  Y.  394 ; 
Rowley  v.  Empire  Ins,  Co.,  36  id.  650  (overruling  earlier  New  York 
cases) ;  Anson  v.  Winnesheik  Ins,  Co.,  23  Iowa,  84;  Malleable  Iron 
Works  V.  Phmnix  Ins.  Co.,  25  Conn.  465 ;  New  England  F.  S  M. 
Ins.  Co.  V.  Schettler,  38  111.  166 ;  Hough  v.  City  Fire  Ins.  Co.,  29 
Conn.  10 ;  Patten  v.  Farmers*  Fire  Ins.  Co.,  40  N".  H.  383 ;  Columbia 
Ins.  Co.  V.  Cooper,  50  Penn.  St.  331 ;  ^tna  Live  Stock,  etc.,  Ins.  Co. 
V.  Olmstead,  21  Mich.  246.  And,  we  think,  the  estoppel  is  precisely 
the  same  where  the  agent  of  the  insurer  drafts  the  papers  as  it 
would  be  in  the  case  of  an  individual  insurer  who  was  himself  per- 
sonally present  and  acting.  Rotoley  v.  Empire  Ins.  Co.,  36  N".  Y. 
550;  Anson  v.  Winnesheik  Ins.  Co.,  23  Iowa,  84;  Marshall  v.  Cokim* 
bia  Fire  Ins.  Co.,  27  N.  H.  165 ;  Peoria  M.  d  F.  his.  Co.  v.  Hall,  12 
Mich.  214 ;  Woodbury  Savings  Bank  v.  Charter  Oak  Ins.  Co.,  31 
Conn.  517. 

[The  oonrt  here  disposed  of  a  question  of  evidence  and  con- 
tiniied.]     One  other  alleged  error  requires  notice.    In  the  applica- 
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tion  presented  in  eyidence  bj  the  defendants  were  the  fbUowiof 
question  and  answer: 

^^  Ques.  Incendiarism ;  haye  you  an  j  reason  to  belieye  your  profp- 
erty  is  in  danger  from  it  ?    An$.  No." 

In  the  blank  form  produced  by  the  plaintiff,  and  which  he 
claimed  was  filled  up  and  signed,  the  corresponding  question  is  n» 
follows: 

**  Has  a  building  on  the  site  of  this  been  bnmed  ?  Haye  yon  any 
reason  to  belieye  your  property  is  in  danger  from  incendiaries  ^ 
Haye  you  ever  suffered  a  loss  by  fire  ?  If  so,  how  did  the  fire  orig- 
inate, and  in  what  ofSce  were  you  insured  ?  ** 

As  bearing  upon  the  importance  of  these  questions  in  the  case, 
the  following  evidence  of  the  plaintiff  is  given : 

*'  Ques,  State  whether,  previous  to  the  time  of  making  your 
application  and  taking  your  policy,  you  said  any  thing  to  Collyer 
as  to  your  fears  of  incendiarism,  and,  if  so,  when,  and  what  did  yon 
say?  Ans.  I  talked  with  him  very  freely.  I  offered  to  insure 
myself  against  all  risks  but  incendiarism,  if  he  would  take  it 
cheaper  on  that  risk  alone.  I  talked  with  him  about  being  afraid 
of  incendiaries  the  forepart  of  the  month,  and  previously ;  not  one, 
but  several  conversations ;  that  I  was  a  manufacturer,  and  was  dis- 
charging  hands,  and  they  would  be  angry  at  me ;  I  took  precaution 
and  kept  a  watch  several  nights. 

"  Ques,  State  whether  any  thing  occurred  to  make  any  difference 
in  regard  to  incendiarism,  and  if  so,  what?  Ans.  I  was  there 
several  nights.  Joe  Bennett  and  I  had  talked  it  over  about  every 
day,  and  he  was  not  satisfied  that  it  was  an  attempt  to  bum  it,  or 
whether  it  was  accidentally  from  the  railroad,  and  he  said,  and  we 
both  concluded,  that  there  was  not  any  more  danger  of  that  than 
of  any  other  building,  if  as  much ;  that  if  any  one  had  attempted 
to  fire  it,  of  which  we  were  not  sure,  they  wouldn^t  be  any  more 
likely  to  come  there  again  than  to  any  other  building,  and,  probably, 
not  as  likely,  and  I  discontinued  my  watch  and  took  my  book» 
and  papers  bsick  to  the  building ;  I  had  taken  them  away  some  daya 
before.  There  was  no  other  insurance  on  the  lumber  and  stock  but 
this,  and  none  on  the  building  but  this  and  the  Home  company/' 

"  Cross-eoMimtnation :  Directly  under  one  of  the  windows  there 
was  a  heap  of  shavings  which  had  been  fired,  and  had  burned  up 
along  the  side  of  the  building,  and  had  partially  bnmed  a  pile  of 
felloes;  there  were  two  or  three  lights  of  glass  broken  above  the- 
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file  place,  which  was  on  the  side  of  the  building  nearest  the  railroad 
track;  the  building  at  one  corner  was  about  eleven  feet  from  the 
track ;  the  fire  was  inside  the  building.  We  came  to  the  eondnsion, 
from  6xaminati(m,  that  the  fire  was  not  an  accident,  and  because  of 
that  I  kept  watch.  GoUyer  kept  trying  to  get  the  risk  while  I  was 
talking  to  him  about  the  danger  of  incendiarism ;  I  told  Dr.  Enapp 
the  same  as  I  did  CoUyer,  and  he  took  my  risk  and  carried  it  two 
or  three  days  till  he  had  sent  it  to  the  company  and  they  had 
rejected  it.  I  never  told  CoUyer  about  the  attempt  to  bum  the 
building;  we  talked  over  the  attempts  that  had  been  made  in  town 
to  bum  two  or  three  other  buildings,  and  the  risks  of  such  fires 
generally,  but  I  did  not  tell  him  of  any  risk  of  mine  more  than  of 
others  in  particular;  did  not  tell  him  of  this  attempt  at  all;  I  told 
him  about  discharging  men,  and  that  manufacturers  got  men  down 
on  them  by  discharging  them ;  he  knew  all  about  my  trouble  with 
Brighams.  I  suspected  a  man  of  firing  it  when  I  discovered  the 
attempt,  and  when  the  building  was  burned  I  suspected  the  same 
man;  I  did  not  tell  Collyer  of  this  but  he  knew  I  was  having 
trouble  with  Topliff;  I  told  Eldredge  about  my  fears,  and  he 
advised  me  to  get  insured ;  I  met  him  as  I  came  out  of  Collyer's 
office;  he  was  my  counsel  at  that  time.  I  told  him  there  was  one 
question  I  looked  at  twice ;  it  was, '  Have  you  any  fears  or  have 
you  any  reason  to  fear  an  incendiary  fire ; '  and  he  asked  me  if  I 
had,  and  I  replied  that  I  had  not  now,  and  he  said  that  it  was  legal 
or  all  right;  there  was  such  a  question  as  that;  that  question  was 
in  the  application  I  did  sign,  and  I  answered  it  *  No '  when  I  made 
out  the  application." 

Upon  this  evidence  the  court  was  requested  by  the  defendants  to 
charge  the  jury  as  follows : 

^  1.  If  the  jury  believe  from  the  evidence  that,  at  the  time  of  pro- 
curing the  policy  sued  upon,  the  plaintiff  knew  that  an  attempt  had 
been  recently  made  to  burn  the  premises  insured,  and  failed  to  dis- 
close that  fact  to  the  defendant's  agent  who  issued  the  policy,  the 
defendant  is  entitled  to  recover. 

"  2.  If  the  jury  believe  from  the  evidence  that  a  written  applica- 
tion was  made  by  the  plaintiff  to  the  defendant,  upon  which  the 
policy  sued  on  was  issued,  in  which  application  the  plaintiff  stated 
that  he  had  no  reason  to  fear  that  his  property  was  in  danger  from 
incendiarism,  and  they  find,  as  matter  of  fact,  that  he  had  such 
reason,  then  their  vwdict  must  be  for  the  defendant." 
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These  requests  were  refused  aud  the  court  charged  as  follows 
iustead : 

''  If  the  jury  believe  from  the  eTidence  that,  at  the  time  of  making 
the  application,  the  plaintiff  had  ceased  to  fear  from  incendiaries  the 
buruing  of  his  property,  and  did  not  think  he  had  any  reason  to 
Delieye  that  his  property  was  in  danger  from  it,  then  the  fact  that 
it  was  once  fired  will  not  ritiate  the  policy,  and  was  not  a  breach  of 
warranty  expressed  by  the  answer  to  the  question  on  this  subject,  if 
there  was  such  warranty. 

"  If  the  jury  believe  from  the  evidence  that  an  attempt  had  been 
made  to  burn  the  building  covered  by  the  policy  of  insurance  sued 
upon,  shortly  prior  to  the  application  made  by  the  plaintiff  for  such 
policy  of  insurance,  and  that  said  plaintiff  then  knew  of  said  attempt, 
and  did  not  disclose  it  to  the  agent  who  issued  the  policy;  if  the 
jury  believe  that  a  knowledge  of  such  attempt  was  material  to  the 
risk,  their  verdict  must  be  for  the  defendant,  if  the  agent  of  the 
defendant  had  not  sufficient  knowledge  to  put  him  upon  inquiry  as 
to  said  prior  attempt  to  bum  said  building.^ 

Now,  we  think  that  the  court  in  the  refusals  to  charge,  and  it 
the  charge  given,  committed  two  errors  which  may  have  affected  the 
verdict  of  the  jury  very  materially  to  the  prejudice  of  the  defendants : 
First.  In  assuming  that  an  attempt  to  fire  the  building  insured  might 
be  a  circumstance  not  material  to  the  risk ;  and  Second.  In  treating 
the  information  which  was  sufficient  to  put  the  agent  upon  inquiry 
as  sufficient  to  justify  the  plaintiff  in  his  failure  to  communicate  the 
facts  within  his  knowledge,  notwithstanding  his  attention  was  par- 
ticularly called  to  the  subject  at  the  time  the  application  was 
prepared  and  signed. 

Whichever  application  the  plaintiff  signed,  his  attention  was 
directed  by  proper  interrogatories  to  the  subject  of  incendiarisoL 
And  it  cannot  be  denied  that  an  attempt  to  destroy,  by  fire,  the 
property  upon  which  insurance  is  sought,  is  usually  regarded  as  a 
circumstance  of  very  high  importance,  and  as  one  that  presump- 
tively is  always  material  to  the  risk,  though  possibly  in  any  particu- 
lar case  the  insurer,  if  he  were  cognizant  of  all  the  facts,  might  know 
that  the  particular  attempt  that  had  been  made  was  not  likely  to 
be  repeated.  Without  explanation,  the  inference  must  usually  be^ 
that  an  effort  to  fire  the  building  of  another  indicates  an  evil  motiye 
which  is  likely  to  induce  other  attempts  until  the  destruction  ia 
accomplished ;  and  no  prudent  insurer  would  treat  the  attempt  ai 
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immaterial,  unless  he  had  satisfied  himself  by  careful  inquiry,  either 
that  the  motiye  for  making  it  no  longer  existed,  or  that  a  renewa. 
of  the  attempt  had,  for  some  other  reason,  become  impracticable  oi 
unlikely.  No  one  can  question  its  being  both  proper  and  prudent 
for  the  insurer,  in  his  application  for  policies,  to  treat  this  circum- 
stance as  material,  and  to  require  specific  and  truthful  answers  con- 
cerning it;  and  when  he  has  done  so,  and  made  their  truthfulness 
a  condition  of  the  contract,  we  do  not  think  it  competent  to  submit 
to  a  jury  the  question  of  materiality,  and  allow  them  to  find,  in 
opposition  to  the  contract  of  the  parties  and  to  general  experience, 
that  it  was  unimportant.  We  think  a  fact  thus  specifically  inquire^! 
about,  and  generally  of  such  vital  importance,  is  to  be  considered 
material  as  matter  of  law,iand  defendants  were  entitled  to  a  charge 
accordingly. 

But  it  is  argued  that  the  agent  had  full  information  of  the  plain- 
tiff's fears  of  incendiarism,  and  being  thus  warned  he  was  suffi- 
iriently  put  upon  inquiry  concerning  the  attempt  to  burn  the  build- 
ing if  one  was  made.  This  doctrine,  as  applied  to  the  facts  of  this 
case,  strikes  us  as  very  dangerous.  It  is  not  pretended  that  the  plain- 
tiff ever  informed  the  agent  of  the  facts  which  led  him  at  one  time 
to  think  an  attempt  at  incendiarism  had  been  made;  and,  indeed, 
the  contrary  is  sworn  to  by  him.  The  plaintiff's  general  talk  about 
a  fear  of  the  building  being  burned  was  precisely  of  that  character 
to  be  well  calculated  to  lead  the  agent  away  from  any  supposition 
that  this  particular  building  had  been  or  was  likely  to  be  singled 
out  from  among  others  in  the  same  city  for  destruction ;  and  his 
answer  to  the  interrogatory  in  the  application,  if  not  untruthful, 
was  at  least  wanting  in  candor  and  frankness,  and  had  a  tendency 
to  mislead.  When  a  person  is  particularly  interrogated  regarding  a 
subject  peculiarly  within  his  own  knowledge,  and  the  other  party  is 
expected  to  contract  with  him  in  reliance  upon  his  answer,  and  the 
answer  is  made  misleading,  if  not  untruthful,  it  seems  to  us  a  per- 
version, alike  of  law  and  justice,  to  say  that  he  shall  have  the  advan- 
tage of  his  nncandid  answers,  if  he  can  convince  a  jury  that  the 
other  party  was  wanting  in  prudence  in  relying  upon  them,  because 
o»  having  extrinsic  notice  of  these  answers,  which  was  sufficient,  if 
followed  up  by  inquiries  in  other  quarters,  to  have  led  liim  to  a 
knowledge  of  the  exact  facts.  The  insurer  has  a  right  to  know  tne 
trnth  firom  the  assured  himself;  and,  if  the  inquiries  addressed  to 
him  fail  to  elicit  the  truth,  it  is  no  excuse  for  the  latter,  either  to 
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morals  or  in  law,  that  the  insurer,  if  suflScientlj  distrastfal  and 
suspicions,  and  inclined  to  rely  upon  what  he  had  heard  from  other 
sonroes  rather  than  npon  the  word  of  the  assured  himself,  oould  be 
regarded  as  ^'pnt  npon  inquiry"  respecting  the  truthfulness  and 
oandor  of  the  information  giren  him,  in  consequence  of  somethi:3g 
that  he  had  heard  incidentally,  at  a  time  when  perhaps  he  had  no 
special  occasion  to  charge  his  memory  with  it.  He  goes  to  the 
authority  that  ought  to  be  the  best,  and  he  has  a  right  to  rely  upon 
what  is  told  him ;  if  it  were  allowable  to  submit  to  a  jury  the  ques- 
tion of  his  prudence  in  doing  so,  it  would  be  impossible  for  that 
tribunal,  in  most  cases,  to  be  so  fully  possessed  of  the  exact  con- 
dition of  his  information  at  the  time  as  to  be  enabled  to  determine 
whether  he  was  or  was  not  guilty  of  negligence  in  such  reliance. 

The  danger  of  such  a  rule,  as  was  laid  down  by  the  circuit  judge, 
appears  well  illustrated  in  this  case.  It  was  submitted  to  the  jury 
to  say  whether  the  agent  had  not  sufficient  knowledge  to  put  hira 
upon  inquiry,  as  to  a  prior  attempt  to  burn  the  building;  and,  if 
they  reached  that  point  at  all,  in  the  course  of  their  inyestigations, 
they  must  have  found  that  he  had.  But  we  look  in  vain  throng 
this  record  for  any  thing  upon  which  such  finding  could  justifiably 
be  based.  The  expression  to  Gollyer  of  the  plaintiff's  fears  was  nor 
at  all  calculated  to  impress  him  that  any  attempt  had  as  yet  acta* 
ally  been  made ;  and  no  information  is  shown  to  have  come  to  the* 
agent  from  any  other  quarter  which  could  justly  charge  him  with 
want  of  prudence  in  not  pursuing  inquiries  in  other  directions.  The 
effect  of  the  charge  was  to  permit  the  jury,  in  construing  and  apply- 
mg  the  contract,  to  substitute  their  own  yiews  of  what  was  mate- 
rial, and  of  what  was  prudent  for  the  insurer,  for  the  views  of  the 
parties  embodied  in  the  writings,  which  we  have  already  seen,  were 
eminently  reasonable,  and  which  they  had  agreed  upon  as  the 
evidence  of  what  the  contract  was  to  be. 

These  views  render  it  necessary  that  there  should  be  a  new  triaL 
We  }iave  not  examined  in  detail  all  the  errors  assigned,  because  the 
views  expressed  render  some  of  them  unimportant,  and,  we  think, 
what  is  here  said  covers  the  whole  ground  sufficiently  for  the  pur- 
poses of  a  new  trial.  We  think  the  court  erred  in  charging  the  jury 
as  requested  by  the  plaintiff,  that  "  if  the  jury  believe  from  the  evi- 
dence that  the  application  produced  by  the  defendant  is  not  the 
genuine  application  signed  by  the  plaintiff,  and  upon  which  the 
policy  !Mued,  then  there  ia  no  proof  in  the  case  upon  which  the  jury 
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ure  authorized  to  find  what  the  contents  of  that  application  weoe, 
or  that  there  was  any  warranty  in  it  to  affect  the  plaintiff's  right  of 
recoyery."  The  evidence  of  the  plaintiff  sufficiently  shows  that  he 
was  inquired  of,  concerning  attempts  at  incendiarism,  and  that  be 
gave  a  negative  answer.  It  also  shows  that  he  warranted  the  cor- 
rectness  of  his  answers  so  far  as  pertained  to  the  risk.  Whether,  if 
no  such  inquiry  had  been  made  by  the  application,  and  the  plaintiff 
had  failed  to  make  a  tall  disclosure,  the  policy  would  have  been  void 
for  that  reason,  is  a  question  which  does  not  arise  upon  this  record. 
The  judgment  must  be  reversed,  with  costs,  and  a  new  trial 
ordered. 


WsTHBBBEE,  appellant,  y.  GsBiur. 

(»Mloh.  8U.) 

IWe  by  aoMuion,    Trantf&rmaUon  ofprapmiy. 

One  of  two  tenants  in  common  of  certain  timber  land  conveyed  his  undivided 
half  of  the  land  \>y  warranty  deed  to  certain  i^artiee  to  whom  he  was  indebted, 
such  parties  agreeing  orally  to  reconvey  upon  the  discharge  of  the  indebted- 
ness. Subsequent  to  the  sale  of  his  interest  in  the  land,  and  under  authority, 
previously  given  by  his  co-tenant,  the  vendor  sold  a  quantity  of  the  timber 
growing  upon  the  land,  to  a  third  party,  who  cut  and  manufactured  tlie  same 
into  hoops.  An  action  for  replevin  was  brought  by  the  owners  of  the  land  to 
recover  the  hoops.  It  was  shown  upon  the  trial  that  the  value  of  the  timber 
was  $25,  and  that  the  value  of  the  hoops  was  $700.  HMt  that  evidence, 
■bowing  that  the  defendant  purchased  the  timber  and  manufactured  it  in 
good  faith,  was  admissible ;  and  that  upon  such  showing  he  was  entitled  to 
have  the  jury  instructed  that  the  title  to  the  timber  was  changed  by  a  sub- 
•tantial  change  of  identity,  and  that  the  remedy  of  the  plaintiff  was  by  an 
action  of  trespass. 

MarUan  &  Haichy  for  plaintiff  in  error. 
Clarh  <t  Dayy  for  defendants  in  error. 

Oooi^Bi^  J.  The  defendants  in  error  replevied  of  Wetherbee  4i 
quantity  of  hoops  which  he  had  made  from  timber  cut  upon  theii 
land.  Wetherbee  defended  the  replevin  suit  on  two  grounds :  Firsl 
He  claimed  to  have  cut  the  timber  under  a  license  from  one  Somne 
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who  was  formerly  tenant  in  common  of  the  land  with  Green,  and 
had  been  authorized  by  Green  to  give  snch  license.  Before  the 
license  was  given,  however,  Sumner  bad  sold  his  interest  in  the 
land  to  Gamp  and  Brooks,  the  coplaintiffs  with  Green,  and  had 
conveyed  the  same  by  warranty  deed ;  but  Wetherbee  claimed,  and 
offered  to  show  by  parol  evidence,  that  the  sole  purpose  of  this  con- 
veyance was  to  secure  a  pre-existing  debt  from  Sumner  to  Gamp 
and  Brooks,  and  that,  consequently,  it  amounted  to  a  mortgage  only, 
leaving  in  Sumner,  under  our  statute,  the  usual  right  of  a  mortgagor 
to  occupy  and  control  the  land  until  foreclosure.  He  also  claimed 
that  the  authority  given  by  Green  to  Sumner  had  never  been 
revoked,  and  that,  consequently,  the  license  given  would  be  good 
against  Green,  and  constitute  an  effectual  bar  to  the  suit  in  replevin, 
which  must  fail  if  any  one  of  the  plaintiffs  was  precluded  from 
maintaining  it. 

But  if  the  court  should  be  against  him  on  this  branch  of  the 
case,  Wetherbee  claimed  further  that  replevin  could  not  be  main- 
tained for  the  hoops,  because  he  had  cut  the  timber  in  good  faith, 
relying  upon  a  permission  which  he  supposed  proceeded  from  the 
parties  having  lawful  right  to  give  it,  and  had,  by  the  expenditure 
of  his  labor  and  money,  converted  the  trees  into  chattels  immensely 
more  valuable  than  they  were  as  they  stood  in  the  forest,  and, 
thereby,  he  had  made  such  chattels  his  own.  And  he  offered 
to  show  that  the  standing  timber  was  worth  $25  only,  while 
the  hoops  replevied  were  shown  by  the  evidence^  to  be  worth 
near  $700 ;  also,  that,  at  the  time  of  obtaining  the  license  from 
Sumner,  he  had  no  knowledge  of  the  sale  of  Sumner's  interest, 
but,  on  the  other  hand,  had  obtained  an  abstract  of  the  title 
to  the  premises  from  a  firm  of  land  agents  at  the  county  seat, 
who  kept  an  abstract  book  of  titles  to  land  in  that  county,  which 
abstract  showed  the  title  to  be  in  Green  and  Sumner,  and  that  he 
then  purchased  the  timber,  relying  upon  the  abstract,  and  upon 
Sumner's  statement  that  he  was  authorized  by  Green  to  make  the 
sale.  The  evidence  offered  to  establish  these  facts  was  rejected  by 
the  court  and  the  plaintiffs  obtained  judgment. 

The  principal  question  which,  from  this  statement,  appears  to  be 
presented  by  the  record,  may  be  stated  thus :  Has  a  party  who  has 
taken  the  proi^erty  of  another  in  good  faith,  and  in  reliance  upon  a 
supposed  right,  without  intention  to  commit  wrong,  and  by  the 
'expenditure  of  his  money  or  labor,  worked   upon  it  so  great  a 
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transformation  as  that  which  this  timher  underwent  in  being 
transformed  from  standing  trees  into  hoops,  acquired  snch  a 
property  therein  that  it  cannot  be  followed  into  his  hands  and 
reclaimed  by  the  owner  of  the  trees  in  its  improved  condition  ? 

The  objections  to  allowing  the  owner  of  the  trees  to  reclaim  the 
property  under  such  circumstances  are,  that  it  visits  the  in  voluntary 
wrong-doer  too  seve^ly  for  his  unintentional  trespass,  and,  at  the 
same  time,  compensates  the  owner  beyond  all  reason  for  the  injury 
he  has  sustained.  In  the  redress  of  private  injunes  the  law  aims 
not  so  much  to  punish  the  wrong-doer  as  to  compensate  the  suiferer 
for  his  injuries ;  and  the  oases  in  which  it  goes  farther  and  inflicts 
punitory  or  vindictive  penalties  are  those  in  which  the  wrong-doer 
has  committed  the  wrong  recklessly,  willfully,  or  maliciously,  and 
under  circumstanoes  presenting  elements  of  aggravation.  Where 
vicious  motive  or  reckless  disregard  of  right  are  not  involved,  to 
inflict  upon  a  person  who  has  taken  the  property  of  another  a 
penalty  equal  to  twenty  or  thirty  times  its  value,  and  to  compensate 
the  owner  in  a  proportion  equally  enormous,  is  so  opposed  to  all 
legal  idea  of  justice  and  right  and  to  the  rules  which  regulate  th? 
recovery  of  damages  generally,  that,  if  permitted  by  the  law  at  all, 
it  must  stand  out  as  an  anomaly,  and  must  rest  upon  peculiav 
reasons. 

As  a  general  rule,  one  whose  property  has  been  appropriated  by 
another  without  authority  has  a  right  to  follow  it  and  recover  the 
possession  from  any  one  who  may  have  received  it ;  and  if,  in  the 
mean  time,  it  has  been  increased  in  value  by  the  addition  of  labor  or 
money,  the  owner  may,  nevertheless,  reclaim  it,  provided  there  has 
been  no  destruction  of  substantial  identity.  So  far,  the  authorities 
are  agreed.  A  man  cannot  generally  be  deprived  of  his  property, 
except  by  his  own  voluntary  act  or  by  operation  of  law ;  and  if 
unauthorized  parties  have  bestowed  expense  or  labor  upon  it,  that 
fiict  cannot  constitute  a  bar  to  his  reclaiming  it,  so  long  as  identifi- 
cation is  not  impracticable.  But  there  must,  nevertheless,  in  reason, 
be  some  limit  to  the  right  to  follow  and  reclaim  materials  which 
have  undergone  a  process  of  manufacture. 

Mr.  Justice  Blackstonb  lays  down  the  rule  very  broadly,  that  if  « 
thing  is  changed  into  a  different  species,  as  by  making  wine  out  oi 
mother's  grapes,  oil  from  his  olives,  or  bread  from  his  wheat,  Alh 
product  belongs  to  the  new  opemtor,  who  is  only  to  make  satisfaction 
to  the  former  proprietor  for  the  materials  converted.    2  Bl.  Oom.  404 
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We  do  not  andentand  this  to  be  disputed  as  a  general  proposition, 
though  there  are  some  authorities  which  hold  that,  in  case  of  a 
wiU^l  appropriation,  no  extent  of  conversion  can  give  to  the  willful 
trespasser  a  title  to  the  property  so  long  as  the  original  materiails 
can  be  traced  in  the  improved  article.  The  distinction  thus  made 
betwean  the  case  of  an  appropriation  in  good  fiuth,  and  one  based 
on  intentional  wrong,  appears  to  have  com^  from  the  civil  law, 
which  would  not  suffer  a  party  to  acquire  a  title  by  accession, 
founded  on  his  own  act,  unless  he  had  taken  tiie  materials  in  ignor- 
ance of  the  true  owner,  and  given  them  a  form  which  precluded 
their  being  restored  to  their  original  oondition.  2  Kent,  363.  While 
many  cases  have  followed  the  rule,  as  broadly  stated  by  Blackstone, 
others  have  adopted  the  severe  rule  of  the  civil  law  where  the  con- 
version was  in  willful  disregard  of  right  The  New  York  cases 
of  BMs  V.  Lee,  5  Johns.  348,  Ourtis  v.  Groat,  6  id.  168,  and 
Oht^ndUr  v.  Ecbon,  9  id.  362,  were  all  cases  where  the  willful  tres- 
passer was  held  to  have  acquired  no  property  by  a  very  radical 
conversion ;  and  in  SiUbury  v.  McOaan,  3  N.  Y.  378,  385,  the  whole 
subject  is  very  fully  examined,  and  Buggles,  J.,  in  delivering  the 
opinion  of  the  court,  says :  *^  That  the  common  law  and  civil  law  agree 
'^that  if  the  chattel  wrongfully  taken  come  into  the  hands' of  an 
innocent  holder,  who,  believing  himself  to  be  the  owner,  converts 
the  chattel  into  a  thing  of  different  species,  so  that  its  identity  is 
destroyed,  the  original  owner  cannot  redum  it.  Snch  a  change  is 
said  to  be  wrought  when  wheat  is  made  into  bread,  olives  into  oil, 
or  grapes  into  wine.  In  a  case  of  this  kind,  the  change  in  the 
species  of  the  chattel  is  not  an  intentional  wrong  to  the  original 
owner.  It  is,  therefore,  regarded  as  a  destruction  or  consumption 
of  the  original  materials,  and  the  true  owner  is  not  permitted  to 
trace  the  identity  into  the  manufactured  article  for  the  purpose  of 
appropriating  to  his  own  use  the  labor  and  skill  of  the  innocent 
occupant  who  wrought  the  change ;  but  he  is  put  to  his  action  for 
damages  as  for  a  thing  consumed,  and  may  recover  its  value  as  it  was 
when  the  conversion  or  consumption  took  place ;"  and  further  on  he 
says  of  the  civil  law,  with  which  the  common  law  is  supposed  by 
him  to  harmonize :  ^  The  acknowledged  principle  of  the  civil  law 
is,  that  a  willful  wrong-doer  acquires  no  property  in  the  goods  of 
another,  either  by  the  wrongful  taking,  or  by  any  change  wrought 
in  them  by  his  labor  or  skill,  however  great  that  change  may  be. 
The  new  product,  in  its  improved  state,  belongs  to  the  owner  of  the 
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original  materiala,  prorided  it  be  prored  to  be  made  from  them ; 
the  trespasser  loses  his  labor,  and  that  change  which  is  regarded  as 
•  destraction  of  the  goods,  or  au  alteration  of  their  identity,  in  favor 
of  an  honest  possessor,  is  not  so  regarded  as  between  the  original 
owner  and  a  willfal  violator  of  his  right  of  property."  In  farther 
iiliLBtration  of  the  same  views,  we  refer  to  Hyde  v.  CboifcMn,  21  Barb. 
104 ;  M^tin  v.  Portw,  5  M.  &  W.  361 ;  Wild  v.  HM,  9  id.  672 ; 
Baker  v.  Whwhty  8  Wend.  508;  Snyder  y.  Vmx,  2  Bawi6,4d7; 
Riddle  v.  DriveVy  12  Ala.  590. 

It  does  not  become  necessary  for  ns  to  consider  whether  the  case 
of  Silslmry  r.  McOoon,  3  N.  Y.  378,  which  overruled  the  prior 
decisions  of  the  snpreme  court  (reported  in  4  Denio,  425,  and  6 
Hill,  832),  has  not  recognized  a  right  in  the  owner  of  the  original 
materials  to  follow  them  under  circumstances  when  it  would  not  be 
permitted  by  the  rule  as  recognized  by  the  authorities  generally. 
That  was  the  case  where  a  willful  trespasser  had  converted  corn  into 
whisky,  and  the  owner  of  the  com  was  held  entitled  to  the  mannfbc- 
tnred  article.  The  rule,  as  given  by  Blackstone,  wonld  confine  the 
owner,  in  such  case,  to  his  remedy  to  recover  dams^es  for  the 
original  taking.  But  we  are  not  called  upon  in  this  case  to  express 
jiny  opinion,  regarding  the  rule  applicable  in  the  case  of  a  willful 
trespasser,  since  the  authorities  agree  in  holding,  that  when  the 
wrong  had  been  involuntary,  the  owner  of  the  original  materials 
ia  precluded,  by  the  civil  law  and  common  law  alike,  f^om  follow- 
ing and  reclaiming  the  property  after  it  has  undergone  a  transfor- 
mation which  converts  it  into  an  article  substantially  different. 

The  oases  of  confusion  of  goods  are  closely  analogous.  It  has 
always  been  held  that  he  who,  without  fraud,  intentional  wrong,  or 
reckless  disregard  of  the  rights  of  others,  mingled  his  goods  with 
those  of  another  person,  in  such  manner  that  they  could  not  be  dis- 
tinguished, should,  nevertheless,  be  protected  in  his  ownership,  so  fhr 
as  the  circumstances  would  permit  The  question  of  motive  here 
becomes  of  the  highest  importance ;  for,  as  Chancellor  Kent  says, 
if  the  commingling  of  property  *'was  willfully  made  without 
mutual  consent  *  *  the  common  law  gave  the  entire  property, 
without  any  account,  to  him  whose  property  was  originally  invaded, 
and  its  distinct  character  destroyed.  Popham's  Bep.  38,  pi.  2.  If  A 
will  willfully /intermix  his  com  or  hay  with  that  of  B,  or  casts  his 
gold  into  ano^iier's  crucible,  so  that  it  becomes  impossible  to  dis- 
tingnidi  what  belonged  to  A  from  what  belonged  to  B,  the  whole 
Vol.  Vn.— 8R 
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belongs  to  B.  Popham's  Bep.  ubi  supra  ;  Warde  t.  AyrCy  2  BnlBi  823 ; 
2  Kent,  364-5 ;  and  see  2  Bl.  Com.  404 ;  Hart  v.  Ten  Eyckj  2  Johns. , 
Ch.  62 ;  Gordon  y.  Jennetfy  16  Mass.  465 ;  TVeat  v.  Barbery  7  Oonn 
280 ;  Barron  v.  Cobleighy  11  N.  H.  561 ;  Roth  t.  Welhy  29  N.  Y.  486 ; 
WiUardT,  Ricey  11  Mete.  493 ;  Jenkins  t.  Steanka,  19  Wis.  128;  Heseel- 
tine  y.  Stockwelly  30  Me.  !^37.  But  this  rule  only  applies  to  wrong- 
ful or  frandalent  intermixtures.  There  may  be  an  intentional 
intermingling  and  yet  no  wrong  intended;  as  where  a  man  mixes 
two  parcels  together,  supposing  both  to  be  his  own ;  or,  that  he  was 
about  to  mingle  his  with  his  neighbor's  by  agreement,  and  mistakes 
the  parcel.  In  such  cases,  which  may  be  deemed  accidental  inter* 
mixtures,  it  would  be  unreasonable  and  unjust  that  he  should  lose 
his  own  or  be  obliged  to  take  and  pay  for  his  neighbor's,  as  he  would 
haye  been  under  the  ciyil  law.  Morton,  J.,  in  Ryder  y.  Hathawayy 
21  Pick.  305.  In  many  cases,  there  will  be  difficulty  in  determining 
precisely  how  he  can  be  protected,  with  due  regard  to  the  rights  of 
the  pther  party ;  but  it  is  clear  that  the  law  will  not  forfeit  his 
property,  in  consequence  of  the  accident  or  inadyertence,  unless  a 
just  measure  of  redress  to  the  other  party  renders  it  ineyitable. 
Story  on  Bailm.,  §  40 ;  Sedg.  oh  Dam.  483. 

The  important  question  on  this  branch  of  the  case  appears  to  us 
to  be,  whether  standing  trees,  when  cut  and  manufactured  into 
hoops,  are  to  be  regarded  as  so  far  changed  in  character  that  their 
identity  can  be  said  to  be  destroyed  within  the  meaning  of  the 
authorities.  And,  as  we  enter  upon  a  discussion  of  this  question,  it 
is  evident  at  once  that  it  is  difficult,  if  not  impossible,  to  discover 
any  invariable  and  satisfactory  test  which  can  be  applied  to  all  the 
cases  which  arise  in  such  infinite  variety.  '*  If  grain  be  taken  and 
made  into  malt,  or  money  taken  and  made  into  a  cup,  or  timber 
taken  and  made  into  a  house,  it  is  held,  in  the  old  English  law,  that 
the  property  is  so  altered  as  to  change  the  title.  Bro.  tit  Property, 
pi.  23 ;  "  2  Kent,  363.  But,  cloth  made  into  garments,  leather  into 
shoes,  trees  hewn  or  sawed  into  timber,  and  iron  made  into  bars,  it 
is  said,  may  be  reclaimed  by  the  owner  in  their  new  and  original 
shape.  Sedg.  on  Dam.  484 ;  Snyder  v.  Vaux,  2  Rawle,  427 ;  SeiU 
V.  LeSy  5  Johns.  348 ;  Curtis  v.  Groat,  6  id.  168 ;  Brown  y.  SaXy  7 
Cow.  95 ;  Silsbury  v.  McCoon,  4  Denio,  333,  per  Bronson,  J  ;  id. 
6  Hill,  426,  per  Nelson,  C.  J. ;  id.  3  N.  Y.  386,  p^r  BnaOLSSy  J. 
Some  of  the  cases  place  the  right  of  the  former  owner  to  take  the 
thing  in  its  altered  condition  upon  the  question  whether  its  identity 
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could  be  made  out  by  the  senses.  Year  Bx>ok,  5,  H.  7,  foL  15,  pL  6 ; 
4  Denio,  335,  note.  But  this  is  obyiously  a  very  unsatisfactory  test, 
and,  in  many  cases,  would  wholly  defeat  the  purpose  which  the  law 
has  in  view  in  recognizing  a  change  of  title  in  any  of  these  cases. 
That  purpose  is  not  to  establish  any  arbitrary  distinctions,  based 
upon  mere  physical  reasons,  bat  to  adjust  the  redress  afforded  to 
the  one  party  and  the  penalty  inflicted  upon  the  other,  as  near  as 
circumstances  will  permit,  to  the  rules  of  substantial  justice. 

It  may  often  happen  that  no  difficulty  will  be  experienced  in 
determining  the  identity  of  a  piece  of  timber  which  has  been  taken 
and  built  into  a  house;  but  no  one  disputes  that  the  right  of  the 
original  owner  is  gone  in  such  a  case.  A  particular  piece  of  wood 
might  perhaps  be  traced  without  trouble  into  a  church  organ,  or 
other  equally  valuable  article ;  but  no  one  would  defend  a  rule  of  law 
which,  because  the  identity  could  be  determined  by  the  senses,  would 
permit  the  owner  of  the  wood  to  appropriate  a  musical  instrument, 
a  hundred  or  a  thousand  times  the  value  of  his  original  materials, 
when  the  party  who,  under  like  circumstances,  has  doubled  the 
value  of  another  man's  corn  by  converting  it  into  malt,  is  permitted 
to  retain  it,  and  held  liable  for  the  original  value  only.  Such  dis- 
tinctions in  the  law  would  be  without  reason,  and  could  not  be 
tolerated.  When  the  right  to  the  improved  article  is  the  point  in 
issue,  the  question,  how  much  the  property  or  labor  of  each  has 
contributed  to  make  it  what  it  is,  must  always  be  o;ie  of  first 
importance.  The  owner  of  a  beam,  built  into  the  house  of  another, 
loses  his  property  in  it,  because  the  beam  is  insignillcant  in  value 
or  importance,  as  compared  to  that  to  which  it  has  become  attached, 
and  the  musical  instrument  belongs  to  the  maker  rather  than  to 
the  man  whose  timber  was  used  in  making  it,  not  because  the 
timber  cannot  be  identified,  but  because  in  bringing  it  to  its  present 
condition  the  value  of  the  labor  has  swallowed  up  and  rendered 
insignificant  the  value  of  the  original  materials.  The  labor,  in  the 
case  of  the  musical  instrument,  is  just  as  much  the  principal  thing 
as  the  house  is  in  the  other  case  instanced ;  the  timber  appropriated 
is  in  each  case  comparatively  unimportant. 

No  test  which  satisfies  the  reason  of  the  law  can  be  applied  in  the 
adjustment  of  questions  of  title  to  chattels  by  accession,  unless  it 
keeps  in  view  the  circumstances  of  relative  values.  When  we  bear 
in  mind  the  fact  that  what  the  law  aims  at  is  the  accomplishment 
of  substantial  equity,  we  shall  readily  perceive  that  the  fact  of  the 
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value  of  the  materiak  liaving  been  increaaed  a  hundred  fold,  is  of 
more  importanoe  in  the  adjustment  than  any  chemical  change  or 
mechanical  transformation,  whioh,  however  radical,  neither  is  expen* 
siye  to  tiie  party  making  it,  nor  adds  materially  to  the  yalne.  There 
may  be  oompkte  ohanges  with  ao  little  improyement  in  value,  that 
there  could  be  no  hardship  in  giving  the  owner  of  the  original  mat^ 
rials  the  improved  ftrtide ;  but^  in  the  present  case,  where  the  defend- 
ant's labor,  if  he  shall  succeed  in  sustaining  his  offer  of  testimony, 
will  ^ypear  to  have  given  the  timher,  in  its  present  condition,  nearly 
all  of  its  value,  all  the  gnmnds  of  equity  exist  which  influence  the 
courts  in  xeeognizing  a  diange  of  title  under  any  circumstances. 

We  are  of  opinion  that  the  court  erred  in  rejecting  the  testimony 
offered.  The  defendant,  we  think,  had  a  right  to  show  that  he  had 
manufactiured  the  hoops  in  good  faith,  and  in  the  belief  that  he  had 
the  proper  authoriiy  to  do  so ;  and,  if  he  should  succeed  in  making 
that  lowing,  he  was  entitled  to  have  the  jury  instructed  that  the 
title  to  the  timber  wtm  clumgod  by  a  sabstantial  change  of  identity, 
and  that  the  remedy  of  the  plaintiff  was  an  action  to  recover  dam* 
ages  for  the  unintentional  trespass. 

This  view  will  dispose  of  the  case  upon  the  present  record.  Upon 
the  other  points  we  are  not  prepared  to  assent  entirely  to  the  views 
of  the  plaintiff  in  error.  It  does  not  appear  to  us  important  that 
the  deed  from  Sumner  to  Oamp  and  Brooks  was  intended  as  a  mere 
security.  XTnder  snch  a  deed,  Sumner  would  have  had  a  right  of 
ledempidon,  but  it  does  mot  follow  that  he  would  have  been  entitled 
to  possession,  and  to  all  the  other  rights  of  mortgagor  in  the  courts 
of  law.  When  a  deed,  absolute  in  form,  is  given  to  secure  a  debt, 
the  purpose  gecnerally  is,  to  vBst  in  the  grantee  a  larger  power  of 
oontrol  and  disposition  than  he  would  have  by  statute  under  an 
ordinary  mortgage ;  and  we  are  not  prepared  to  say  that  the  statute 
(Comp.  L.,  §  4614),  which  forbids  ejectment  by  mortgagees  before 
foreclosure,  was  intended  to  reach  a  case  of  that  description.  We 
think,  honnrever,  that  the  mere  circumstance  of  the  sale  of  Sumner's 
interest  did  not  operate  in  law  as  a  revocation  of  the  authority  pre- 
viously given  to  Sumner  to  sell  the  timber.  It  is  quite  possible 
that  Oreen  would  not  have  given  his  authority  had  Sumner  not 
been  tenant  in  common  of  the  land  with  him;  but  there  is  na 
absolute  prosumptian  of  the  law  to  that  efleet ;  and  we  cannotsay 
tiiat  Green  would  have  revoked  the  authority  had  he  been  awam 
oi  Sumner's  conveyance.      Nor  was  it  necessary  that  tiie 
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giyen  by  Sumner  to  Wetherbee  shoald  have  been  in  any  partieiilar 
finrm.  A  mere  license  to  enter  upon  land  and  out  timber  does  not 
oonfer  a  legal  right  to  do  so ;  but  it,  nererthidlefls^protQetB  the  liceni^e^ 
80  fiir  as  he  has  aoted  under  it  before  raTocation,  and  the  protection 
does  not  depend  upon  its  form,  but  upon  what  has  been  done  having 
proceeded  by  consent.  However  informal  the  consent  may  hare 
been,  the  land  owner  cannot  be  allowed,  by  afterward  recalling  it, 
to  make  the  licensee  a  trespasser  for  what  he  has  done  in  reliance 
apon  if 

For  the  reasons  given,  the  judgment  most  be  revenad,  with  eoat% 
and  a  new  trial  ordered. 

The  other  justices  concurred. 


HoLMiB,  appellaat,  r.  Trnmcraa 
(ttMioii.m.) 

Promi$90Ty  noU-^dUmnUUn  igf. 

The  pajoe  of  a  promiflsorj  note  drawn  upon  a  printed  form,  added,  after  ttt 
deUverj  and  without  the  knowledge  or  consent  of  the  maker,  the  words 
"  10  per  cent"  in  the  blank  after  "  interest  at."  RM,  that  the  note  was 
void  an  to  the  maker,  in  the  hands  of  a  Ixma  fide  holder,  before^  maturity. 
(S90no<0,|i.  600.) 

Action  on  a  promissory  note  against  the  maker.  The  opinion} 
states  the  facts. 

E.  D.  Kinne,  for  plaintiff. 

Z>.  Cramer^  for  defendant 

Ohbistiakct,  J.  This  was  an  action  brought  by  Holmes  against 
Trumper  upon  a  promissory  note  signed  by  the  latter,  which  note 
was  partly  printed  and  partly  in  writing,  a  printed  blank  having 
been  used. 

The  following  is  a  copy  of  the  body  of  the  note  as  it  appeared 
upon  the  trial,  the  portions  in  italics  being  printed  and  the  other 
portions  written,  viz. : 
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«  WOO. 

One  year  after  daie  I  promise  to  pay  to  Lyman  Terry  or  hearer^ 
four  hondred  doUare^  ai  the  First  National  Bank  of  Ann  Arbor, 
valtie  received,  with  interest  ai  10  per  cent   [Signed]    Jacob  Tbum* 

PBE." 

There  was  eridence  on  the  part  of  the  defendant  tending  Up  show 
iiat  the  note  had  been  altered  after  it  was  made  and  delivered  to 
the  payee  by  adding,  after  the  printed  word  ^^  at,"  in  the  last  line, 
the  figures  and  words  '^  ten  per  cent,''  and  (as  to  be  fairly  inferred 
from  the  whole  record  and  the  argument,  though  not  expressly 
stated),  that  this  alteration  was  made  without  the  knowledge  or 
consent  of  the  maker. 

It  was  conceded  on  the  trial  that  the  plaintiff  was  a  bona  fide 
holder  of  the  note  before  due,  and  the  only  question  in  the  case  is, 
whether  the  wrongful  alteration  of  the  note  by  the  payee  or  any 
subsequent  holder  (for  such  was  the  only  inference,  there  being 
no  evidence  showing  by  whom  the  alteration  was  made)  rendered 
the  note  void  in  the  hands  of  the  plaintiff,  or  constituted  a  defense 
as  against  him  in  favor  of  the  maker. 

Without  extrinsic  evidence  of  authority  to  make  the  alteration, 
it  is  too  clear  to  require  the  citation  of  authorities  that  unless  the 
note,  as  signedy  can  be  treated  as  a  note  given  in  blank,  so  far  as 
relates  to  the  rate  of  interest,  giving  the  payee  or  holder  the  right 
to  fill  the  blank  by  inserting  the  rate,  the  alteration  must  be  treated 
as  a  forgery,  since  it  is  one  which,  if  valid,  would  enlarge  the  liability 
of  the  maker. 

We  are  entirely  satisfied  that  this  note  when  signed  without  the 
addition  of  the  words  "  ten  per  cent"  was,  notwithstanding  the  word 
''at,"  in  legal  effect,  a  complete  and  valid  note,  drawing  the  legal 
rate  of  interest  at  seven  per  cent ;  and  that  the  word  "  at,"  at  the 
end  of  the  printed  form,  might  readily  be  overlooked  by  the  signer 
or  disregarded  as  of  no  consequence  if  noticed  at  all ;  and  that  there 
was,  therefore,  no  such  blank  left  in  it  as  would  warrant  the  payee 
or  holder,  without  further  evidence  of  assent,  to  insert  a  different 
rate  of  interest  See  Warrington  v.  Early,  2  Ellis  &  Blackb.  763 ; 
Waterman  v.  Vose,  43  Me,  504. 

The  case  which  may  be  regarded  as  coming  nearest  to  supporting 
the  implied  authority  to  insert  the  special  rate  in  this  case,  is  that 
of  Vischer  r.  Webster,  8  Gal.  109.   But  whatever  may  be  the  authority 
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of  that  case,  and  that  of  Fisher  v.  Dennis,  6  GaL  577,  upon  which 
it  is  based,  we  do  not  think  it  would  authorize  the  alteration  in  the 
present  case. 
The  note  in  that  case,  as  signed,  was  in  the  following  form : 

^  One  day  after  date,  we  jointly  and  severally  promise  to  pay 
Messis.  A.  N.  Fisher  &  Co.,  or  order,  the  sum  of  seven  hundred  and 
eight  71-100  dollars  for  value  received,  with  interest,  monthly,  at 
the  rate  of per  cent  per  annum,  per  month,  until  final  pay- 
ment" 

The  alteration  consisted  in  filling  this  blank  with  the  word  *'  five.'* 
Such  a  blank  in  the  body  of  the  note  would  clearly  indicate  to  any 
one  that  it  was  intended  to  be  filled,  and  the  fact  that  it  was  pay- 
able monthly  could  not  well  be  overlooked.  But  in  the  case  before 
us  the  insertion  of  the  words  ^^  ten  per  cent,"  at  the  end  of  the  note 
after  the  single  printed  word  ''at,"  can  hardly  be  called  the  filling 
a  blank  at  all ;  and  though  it  is  urged  that  leaving  the  printed  word 
''  at"  at  the  close  of  the  note  was  calculated  to  facilitate  the  forgery, 
by  inducing  in  other  parties  the  belief  of  the  genuineness  of  the  words 
added ;  yet,  it  may  be  said,  with  at  least  equal  force,  on  the  other 
handy  that  to  those  looking  at  the  note  after  the  alteration  critically 
enough  to  notice  the  printed  word  "at,"  the  printed  form  of  tlie 
note  itself  might  well  excite  suspicion  that  the  form  was  specially 
got  up  by  the  payee  to  render  the  forgery  more  easy,  and  that  the 
words  "  ten  per  cent,"  added  at  the  end,  were  rather  calculated  to 
increase  than  to  allay  the  suspicion  of  their  genuineness ;  since,  if 
the  note  was  got  up  and  printed  only  with  the  intention  of  leaving 
a  blank  for  the  insertion  of  the  rate,  the  words  "  per  cent"  might 
just  as  well,  and  much  more  naturally  would  have  been,  printed  after 
a  small  blank  following  the  word  "at"  Even  the  name  of  the  payee 
was  printed  in  the  note.  Would  the  payee,  in  honestly  getting  up 
such  a  note,  have  it  printed  without  printing  also  the  words  "  i)er 
cent,"  which  would  in  all  cases  be  the  same,  whatever  the  rate  ? 
These  considerations  are  not  conclusive,  it  is  true,  but  they  are  not 
without  weight 

We  think  the  courts  have  gone  quite  far  enough  in  sustaining 
instruments  executed  in  blank,  and  the  implied  authority  to  fill 
them  up,  and  we  are  not  disposed  to  take  a  step  in  advance  in  that 
direction. 

The  counsel  for  the  plaintiff  in  error  fully  admits  the  general  ruloi 
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thsfe  an  alteraJbioii  harifig^  thiv  effect  thus  fco  inoreaee  the  HuikM^s 
liability,  renders  tbe  note  void  m  against  the  maker,  even  in  the- 
hands  of  a  bona  fide  holder  for  value.  But  he  insists  that^  though 
it  may  be  a  foigery,  the  pecnliar  faets  of  this  ease  bring  it  within  a 
principle  which  constitutes  an  exception  to  the  general  rale ;  that 
the  maker  was  guilty  of  negligence  in  leaving  a  blank  apparently 
intended  for  the  insertion  of  the  rate  per  cent  unfilled,  and  without 
drawing  a  line  through  the  blank  or  erasing  the  word  ^^at,"  to 
indicate  that  it  was  not  to  be  filled,  and  that  he  thereby  invited  and 
facilitated  the  forgery  in  a  manner  calculated  to  impose  upon  inno- 
cent parties,  and  that  he  must,  therefore,  as  between  him  and  siiel> 
innocent  parties,  be  held  to  pay  the  note,  in  its  altered  form,  in  the 
same  manner  as  if  it  had  been  originally  so  drawn,  on  the  principle 
that,  *^  where  one  of  two  innocent  parties  must  sufEer  by  the  fault 
of  a  third,  he  shall  sustain  the  loss  who  put  it  in  the  power  of  the 
third  to  occasion  it;"  or^^  as  expressed  by  the  Louisiana  court,  in 
Tsnard  v.  Torres  et  al,  10  La  Ann.  103, "  Where  one  of  two  parties, 
neither  of  whom  has  acted  dishonestly,  mujst  suffer,  he  shall  sufier 
who,  by  his  own  act,  has  occasioned  the  confidence  and  coiueqtient 
injury  of  the  other." 

This  principle  is  one  of  quite  general  application,,  and  where 
properly  understood  and  limited,  it  is  one  of  manifest  equity ;  but 
it  has  many  limitations  and  qualifications.  Whether  the  present 
case  falls  within  it  or  couBtitutes  an  exception,  is  a  question  of  some 
nicety,  requiring  considerable  accuracy  of  discrimination  for  its 
solution,  and  upon  which  unanimity  of  decision  could,  perhaps,, 
hardly  be  expected ;  and  we  accordingly  find  that  able  courts  have 
arrived  at  opposite  conclusions  upon  it  But,  upon  principle  and 
the  weight  of  authority,  we  think  the  liability  of  the  maker  upon 
the  note,  as  altered,  cannot  be  maintained.  The  general  principle 
that,  ^^  where  one  of  two  innocent  parties  must  suffer,"  etc.,  upon 
which  the  plaintiff  in  error  relies,  as  stated  by  us  in  Burson  v.  Hunt" 
ington,  decided  at  the  last  October  term,  is  one  which,  in  its  appli- 
cation, is  mainly  confined  to  cases  where  the  third  person,  whose 
act  or  default  has  occasioned  the  loss,  has  been  in  some  sense  or  to 
some  extent,  the  agent  of  the  party  who  is  made  to  sustain  the  loss, 
or  when  the  latter,  by  his  acts  or  negligence,  has  authorized  the 
other  party  to  consider  him  as  such ;  and  in  all  the  cases  (unless 
this  is  an  exception)  where,  upon  the  general  principle  relied  upob, 
a  party  has  been  held  liable  upon  a  written  contract  on  the  ground 
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of  n^ligence  alone^  iriUiQiit  refex«nAe  to  gncbi  i^eiMj.  he  has  oaaiy 
been  held  liable  upon  it  in  the  shape  in  vhidi  heallowed  it  to  go  fron 
his  hands,  and  not  as  oiimdmidly  altered,  by  another.  Thus,  if  aa 
aooeptor  of  a  bill  pay  and  take  it  np,  and  then,  without  eancallAtioQ 
or  any  mark  to  denote,  its  p^pmenrty  throws  it.  into  the  sta^ei,  and  it 
gets  into  the  hands  of  %.6ona  fids  holder  befbve  aj^Hunently  dishon- 
ored or  oTerdne^  the  aoeeptor  will  he  KaUe  upon  it.  See  Ingkam  ¥. 
Primrose,  7  G.  B.  (N.  S.)  82 ;  Foster-  ▼.  McKmamif  Law  Be|k, 
4  0.  B.  704.  But  eyen  avch  m  oaoe  does  not  whoUy,  periiaps, 
exclude  the  idea  of  agency ;  since  a  party  thus  throwing  his  accept* 
ance  into  the  streets  may  be  said,  as  between  him  and  the  innocent 
holder,  to  h&ye  authorized  any  one  who  might  pick  it  up  to  nego- 
tiate it 

As  between  ihe  maker  of  eommereial  paper,  and  aa  innooent 
party  acting  up&n  the  faith  of  the  paper,  whjk^h  the  maker  has  volunr 
tarily  and  intentionally  executed  and  eyen  Biegligen^tly  allowed  to  go 
out  of  his  hands  and  to  get  into  drculatian,  the  general  principle  we 
are  discussing  would  preclude  such  maker  from  showing  that  the 
paper  was  not  intended  to  haye  the  effect  whieh  its  appearance  indi- 
cated, though,  as  between  the  original  parties,  many  things  might 
be  shown  to  defeat  it.  It  is  substontiaUy  a  repreaentation  iq)on 
which  he  has  authorissed  innocent  parties  to  act;,  and  when  they 
haye  thus  acted  he  must  be  held  by  ihe  contract  indieated  by  the 
representation  thus  made. 

But  tiiis  reasoning  extends  only  to  the  paper  as  made  and  issued 
by  him,  or  as  he  has  thereby  authorized  some  other  person  to 
change  its  terms ;  and  the  note  in  this  case  being  a  complete  legal 
instrument  when  issued,  to  hold  him  bound  by  the  contract^  as 
altered  by  the  forgery,  inyolyes  the  idea,  that  the  person  committing 
the  forgery  was  his  agent  in  committing  it  (a  ludicrous  absurdity), 
or  at  least  that  he  had  authorized  innooent  third  parties  so  to  treat 
him. 

Upon  the  hypothesis  of  the  plaintiff  in  error  which  we  are  now 
considering,  it  is  not  claimed,  nor  in  yiew  of  the  facts  as  disclosed 
by  the  record  can  it  be  claimed,  that  the  person  making  the  alterar 
tion  had  any  authority,  nor  that  the  maker  had  done  or  omitted 
any  tiling  to  induce  the  belief  that  he  had  authorized  any  subsequent 
holder  to  make  it,  nor  tha>t  it  wad  madf3  by  any  person  standing  in 
any  confidential  relation  to,  or  held  out  as  such  by  him.  The  who.e 
argument  goes  upon  the  assumption  that  the  plaintiff  took  the 
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note  in  ignorance  that  any  alteration  had  been  made.  The  argu- 
ment amounts  simply  to  this :  That  by  the  maker's  awkwardness  oi 
negligence  his  note  was  issued  by  him  in  a  shape  which  rendered  it 
somewhat  easier  for  another  person  to  commit  a  crime  than  if  he 
had  taken  the  precaution  to  erase  the  word  '*  aV'  and  to  draw  a  line 
through  the  blank  which  followed  it ;  and  that  a  forgery  committed 
by  filling  this  blank  would  be  less  likely  to  excite  suspicion  than  if 
committed  in  some  other  way. 

But  how  such  a  crime,  whether  committed  in  this  or  in  any  other 
way,  could  create  a  contract  on  the  part  of  the  maker,  we  confess 
ourselves  unable  to  comprehend ;  nor  are  we  satisfied  that  a  for- 
gery committed  in  this  way  would  be  any  less  liable  to  detection 
than  if  committed  in  many  other  ways.  The  negligence,  if  such 
it  can  be  called,  is  of  the  same  kind  as  might  be  claimed  if  any  man, 
in  signing  a  contract,  were  to  place  his  name  far  enough  below  the 
instrument  to  permit  another  line  to  be  written  above  his  name  in 
apparent  harmony  with  the  rest  of  the  instrument ;  or,  as  if  an 
instrument  were  written  with  ink,  the  material  of  which  would 
admit  of  easy  and  complete  obliteration  or  fading  out  by  some 
chemical  application  which  would  not  affect  the  face  of  the  paper, 
or  by  failing  to  fill  any  blank  at  the  end  of  any  line  which  might 
happen  to  end  far  enough  from  the  side  of  the  page  to  admit  the 
insertion  of  a  word.  The  law  has  no  scale  by  which  to  measure  the 
various  degrees  of  facility  with  which  different  modes  of  forgery 
may  be  committed,  or  their  liability  to  suspicion  or  detection ;  and 
we  see  no  clear  and  intelligible  distinction  by  which  we  could  hold 
the  maker  in  this  case  bound  by  this  forgery,  which  would  not  hold 
all  persons  liable  for  the  alteration  and  forgery  of  any  paper  signed 
by  them.  Whenever  a  party,  in  good  faith,  signs  a  complete  promis* 
sory  note,  however  awkwardly  drawn,  he  should,  we  think,  be 
equally  protected  from  its  alteration  by  forgery  in  whatever  mode 
it  may  be  accomplished;  and  unless,  perhaps,  when  it  has  been 
committed  by  some  one  in  whom  he  has  authorized  others  to  place 
confidence  as  acting  for  him,  he  has  quite  as  good  a.  right  to  rest 
upon  the  presumption  that  it  will  not  be  criminally  altered,  as  any 
person  has  to  take  the  paper  on  the  presumption  that  it  has  not 
been ;  and  the  parties  taking  such  paper  must  be  considered  as  taking 
it  upon  their  own  risk,  so  far  as  the  question  of  forgery  is  oonoemec, 
and  as  trusting  to  the  character  and  credit  of  those  fit>m  whom  ihej 
receive  it,  and  of  the  intermediate  holders. 
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If  promissorj  notes  were  only  given  by  first-class  business  men 
who  are  skillful  in  drawing  them  up  in  the  best  possible  manner  to 
prevent  forgery,  it  might  be  well  to  adopt  the  high  standard  of 
accuracy  and  perfection  which  the  argument  in  behalf  of  the  })lai]i 
tiff  in  error  would  require.  But  for  the  great  mass  of  the  people 
who  are  not  thus  skillful,  nor  in  the  habit  of  frequently  drawing 
or  executing  such  paper,  such  a  standard  would  be  altogether  too 
high,  and  would  place  the  great  majority  of  men,  of  even  fair  educa- 
tion and  competency  for  business,  at  the  mercy  of  knaves,  and  tend 
to  encourage  forgery  by  the  protection  it  would  give  to  forged  paper. 

We  have  thus  far  considered  the  question  involved,  as  one  of 
principle  alone ;  and,  though  the  authorities  are  not  uniform,  there 
is,  we  think,  a  very  decided  preponderance  in  favor  of  the  conclusion 
at  which  we  have  arrived. 

Of  English  authority,  there  is  little,  if  any,  opposed  to  the  view 
we  have  taken.  It  is  sufficient  to  say  of  the  cases  of  Payne  v.  Wylie^ 
and  Chraham  v.  Oillespie,  cited  in  Ross  on  Bills  and  Notes,  pp.  194 
and  195,  that  but  one  of  them  has  any  bearing  upon  the  question, 
as  it  relates  to  a  promissory  note,  and  that  nisi  pritua  cases,  and 
others  which  have  not  been  considered  of  sufficient  weight  to  secure 
a  place  in  the  regular  and  authorized  reports,  can  be  of  little  value 
as  mere  authority. 

But  the  English  case  upon  which  the  plaintiff  in  error  mainly 
relies,  is  that  of  Youiig  v.  Orote  et  aL,  4  Bing.  253.  At  a  hast^ 
glance  this  case  might  seem  to  support  the  rule  for  which  it  is  cited ; 
but  a  careful  examination  will  show  that  it  has  very  little  bearing 
upon  the  precise  question  involved  in  the  present  case.  That  was 
the  case  of  a  check  drawn  by  a  customer  upon  his  bankers.  The 
plaintiff  Young,  having  occasion  to  be  absent,  left  with  his  wife 
certain  printed  checks  upon  the  bankers,  signed  by  him  in  blank, 
to  be  filled  up  by  her  and  drawn  as  his  business  might  require. 
She  delivered  one  of  these  checks,  so  signed,  to  the  plaintiff  ^s  derk, 
to  be  filled  up  by  him  with  the  sum  of  fifty  pounds  (and  some  shil- 
lings and  pence).  The  clerk  filled  out  the  check,  beginning  the 
word  '^  fifty  "  with  a  small  letter,  and  in  the  middle  of  the  blank  line 
lefk  for  the  sum,  and  showed  it  to  the  plaintiff's  wife,  who  directed 
him  to  draw  the  cash.  Before  presenting  it  to  the  bankers  this  clerk 
altered  the  check  by  inserting  before  the  word  **  fifty ''  the  words^ 
^  three  hundred  and,"  thus  making  it  a  check  of  three  hundred  and 
fifty,  instead  of  fifty  pounds,  all  in  the  same  handwriting,  and  ihen 
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himself  presented  the  check  to  the  buikert,  and  drew  the  whole 
laarger  sum.  The  action  against  the  bankers  was  not,  of  oonise^ 
brought  by  Young  upon  the  check,  but  for  the  money  whieh  fas 
claimed  had  been  paid  out  by  the  bankers  without  authority. 
Under  the  circumstances  stated  the  court  held  the  plaintiff  was  not 
entitled  to  recover. 

NoWy  there  are  several  features  or  elements  in  that  case  whieh  dis* 
tinguished  it  from  the  present,  and  upon  which  it  is  quite  possible 
that  case  may  be  supported  as  law  without  giving  any  support  to 
the  present  action. 

It  was  a  check  by  a  customer  upon  his  bankers,  who,  as  deposi- 
taries of  their  customers'  money,  were  bounds  from  time  to  time,  to 
pay  ifuch  sums  as  the  latter  might  order.  They  were  und^  obliga* 
tion  to  pay  his  checks  so  long  as  his  money  was  in  their  hands  to 
meet  them.  This  circumstance  is  made  prominent  in  the  opinion 
of  Parkb,  J.  Now,  it  is  quite  clear  that  no  person  is  under  any 
obligation  to  purchase  a  promissory  note,  nor,  eonsequently,  ta 
decide  whether  the  paper  is  genuine  or  not 

Another  very  important  circumstance  in  that  case  was,  that  the 
check  was  filled  up  by  the  plaintiff's  clerk,  the  alteration  made,  and 
the  money  drawn  by  him  in  person,  and  the  plaintiff,  by  employinff 
hiniy  as  he  did,  as  his  clerk,  and  (through  his  wife)  as  his  agent  to  fiS 
the  check,  and  in  person  to  draw  the  money  fh)m  the  bankers,  might 
well  be  held  to  have  placed  a  confidence  in  him  for  which  he  should 
be  responsible,  or  at  least  to  have  authorized  the  bankers  to  place 
confidence  in  him.  These  circumstances  are  specially  relied  upon* 
by  Best,  0.  J.,  as  distinguishing  the  case  from  that  of  Hall  v.  Fatter, 
5  B.  &  C.  750,  which  was  decided  directly  the  other  way. 

There  is,  however,  one  American  case,  Isnard  v.  Tbrrw,  10  htu 
An.  103,  which,  in  its  facts,  reasoning  and  conclusion,  does,  as  to  a 
promissory  note,  fully  sustain  the  doctrine  contended  for  the  plain* 
tiff  in  error. 

On  the  other  hand,  Worratt  v.  Oheen^  39  Penn.  St  388,  is  a  welU 
considered  case,  similar  in  all  its  facts  to  the  Louisiana  ease,  and 
involving  the  same  principles,  in  which  the  supreme  court  of  Penn* 
sylvania  reach  the  opposite  conduraon,  the  same  at  which  we  have 
arrived.  See,  also,  as  supporting  liiis  view,  Ooodman  r.  SoBinumf 
i  N.  H.  455,  and  Bruce  et  al  v.  Westcatt^  8  Barb.  374. 

We  see  no  ground  upon  which  the  defendant  below  could  be  held 
to  pay  the  amount  of  the  note,  as  originally  drawn,  at  least  when 
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the  action  is  brought  upon  the  note  itself,  without  departing  from 
the  whole  theory  upon  which,  at  common  law,  the  defense  rests, 
which  is,  that  the  paper,  by  the  alteration  or  forgery,  is  rendered 
Toid,  and  does  not  constitute  a  contract  in  any  respect. 

There  was  no  error  in  the  ruling  of  the  circuit  court,  and  the 
judgment  must  be  affirmed,  with  costs. 

The  other  justices  concurred. 

NOTB.—  Leaylng  a  blank,  in  a  note,  between  the  amount  and  the  word  "  doUan,**  iraa 
held  to  be  such  negligence  on  the  port  of  the  maker  as  to  estop  him  from  raafntstnlnff 
the  defease.  In  an  action  by  a  btma^tde  boldsE,  that  the  Ma&k  bad  been  fraadvlently 
flUed  so  as  to  Increase  the  amount.  Garrard  ▼.  Hodden,  6  Am.  Rep.  418.  So  where  a 
note  Is  indorsed,  haying  a  blank  space  after  the  word  **at,**  for  the  insertion  of  the 
place  of  pajrment,  the  holder  has  an  implied  authority  to  fill  the  blank.  Kitchen  r. 
Plaee^  41  Barb.  486. 

The  altersjtlon  of  the  date  of  the  note  by  the  maker,  after  ezeoutlmi  bat  before  de- 
HTery,  will  dIsobargB  the  surety  thefsto  if  done  without  his  ooBsent.  BriUan  ▼• 
JHeric€r,  9  Am.  Rep.  558.  But  where  the  date  Is  altered  by  the  bolder  to  correct  a  uiis- 
take,  and  to  conform  the  note  to  the  intention  of  the  parties,  the  alteration  is  not 
material.  Duker  ▼.  Frames  Am. Rep. 814;  Jestupy.  DenniK^h,  2  Bisoey  (Ohio),  160 
Ames  ▼.  CoOnam,  11  Gray,  8B0 ;  and  where  the  date  Is  left  blank  the  holder  haa  aa 
lioplled  authority  to  All  the  blank  with  any  date.  Page  t.  AfomaB,  88  How.  B44  <N.  Y. 
Ct.  Amp.);  MUeheU  w.  Oulrsr,  7  Cow. 33$;  Jfao/Moiof  <ft  JVmnsrs*  Bank  t.  Sehuifijer^  id. 887, 
note.  So  where  the  intention  of  the  parties  was  to  make  a  note  for  eight  hundred 
dollars, but  a  blank  was  left  between  the  "  eight**  and  the  ** dollars/'  which  the  maker 
after  indorsement  filled  with  the  word  "  hundred,*'  the  Indorser  was  not  dlschKrged. 
Boitd  T.  BroCfMTMm,  10  Wend.  08.    Bee,  also,  OtuU  ▼.  SmoO,  17  id.  98. 

The  alteration  of  a  note  by  the  addition  of  the  words  *^with  Interest/*  airotds  the 
note  as  to  such  popomlsors  as  do  not  oonaent  thereto,  although  the  alteration  was  mads 
without  fraudulent  intent.  Fay  v.  Smlih^  1  Allen,  477.  But  in  Knuntx  ▼.  Kennedliy^  8 
Am.  Rep.  541,  where  "with  interest"  had  been  added  without  fraudulent  intent  the 
.  holder  was  allowed  to  recover,  the  note  having  been  restored  to  its  original  form.  See, 
abo,  Mumty  w.  Omknmn  SO  Iowb,  6fla  Adding  payable  ^  in  gold,*'  isas  not  a  matorial 
alteration,  gold  at  the  time  being  the  only  legal  tender.  Bridges  v.  Winlenty  £  Am. 
Rep.  508.  But  making  a  non-negotiable  note  negotiable,  is  a  material  alteration. 
Bruce  v.lFeseoCt,  3  Barb.  274.  So  fraudulently  Increasing  the  amount  of  a  note  although 
ltlBSOdo«0  as  not  to  be  pereeptlble  on  iMiiection  avoids  the  note.  TFodev.  WUU- 
fnoftovi,  1  Allen,  581.  And  where  a  note  Is  payable  with  ibterest,  and  the  maker  and 
payee  alter  it  so  as  to  make  the  interest  payable  semi-annually,  a  surety  thereto  U 
discharged.    Dewey  v.  Reed,  4  Barb.  16. 

The  addition  of  another  maker  or  drawer  to  a  no^  or  bill  is  a  material  alteration. 
Oardner  v.  WaUh^  88  B.  L.  ft  Eq.  182 ;  ChappeU  v.  Spencer^  23  Barb.  584 ;  MeVean  v.  SeoU, 
48  id.  870.  But,  in  BroumeU  v.  Winnie^  20  N.  Y.  400,  it  was  said  this  doctrine  did  not 
apply  to  a  several  note,  and  in  MoCaughey  v.  SmttlL,  27  N.  Y.  39,  which  was  a  several 
note,  the  addition  of  another  name  under  that  of  the  maker's  after  delivery,  was  held 
not  to  be  a  material  alteration,  as  It  was  simply  a  guaranty. 

Whether,  after  an  alteration  which  avoids  the  note,  there  can  be  a  recovery  on  the 
original  consideration,  Qtteryf  It  was  thought  there  could  be  in  Z«eipi0  v.  Se^enc^  8 
Green  (N.  J.),  460;  otherwise  In  Kennedy  v.  CrandalU  8  Lsns.  1 ;  AtMnaony.  fldiMkm,! 
Ad.  ft  Bl.  6E»;  but  see  AJdertion  v.  iMngdale,  3 B.  ft  Ad.  600. 

An  accidental  alteration  does  not  prejudice.  SMppr,Hvly,B  Atk.  08;  J7orn2>yv 
JTote/kim,  10  Sim.  886;  Dunn  v.  CUmenJte,  7  Jones  (N.  0.),  88.  So  an  alteration  wbleh 
cannot  posMbly  be  material  does  not  sltlstbe.  People  v.  Afussy,  1  Denlo,  880 ;  Peqmiwlmi 
Bridge  Co.  v.  Mather,  8  N.  H.  180;  JViehob  v.  Jdhnton^  10  Conn.  192;  Langdon  v.  Ami,  81 
Vt.  217;  but  an  alteration  which  may.  In  any  event,  change  the  maker's  or  IndonerW 
liability  Is  material  tmd  «»1  vloUfta.   mot  v.  QraUh  80  Barb.  8ia  ~  Bbp. 
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Tnmtrance — eon»eni  to  a44Uionai  iTiturancs, 

4  poli^  of  inmiranoe  against  fire  issued  September,  1800,  and  renewed  Sep 
tember,  1867,  contained  the  following  clause :  "  If,  without  written  consent 
herein,  there  Is  any  prior  or  subsequent  insurance,  this  policy  shall  be  yoid.*' 
The  policy  did  not  declare  by  whom  the  consent  must  be  signed.  Both  policy 
and  renewal  contained  clauses  declaring  them  invalid,  unless  countersigned 
by  the  general  agent  of  the  company.  In  December,  1867,  the  same  property 
was  again  insured  in  another  company.  The  first  company  had  no  notice  of 
this  second  insurance  and  gave  no  consent  thereto  until  December,  1867, 
when  another  agent  of  the  company  indorsed  on  the  first  policy, "  other 
insurance  to  the  amount  of  $4,000  is  hereby  permitted."  This  indorsement 
was  unsigned.    In  an  action  on  the  policy  it  was  held : 

1.  That  the  unsigned  consent  was  invalid  in  the  absence  of  the  signature 
of  the  general  agent,  without  proof  that  it  was  given  by  some  one  authorized 
to  bind  the  company  in  that  way,  or  unless  the  company  had  In  some  way 
ratified  the  act. 

2.  That  upon  the  taking  out  of  the  second  policy  the  first  policy  became 
Toid,  and  was  not  revived  by  the  written  consent,  unless  the  same  was  g^ven 
by  some  one  having  authority  to  waive  a  forfeiture,  with  full  knowledge  of 
the  previous  insurance,  and  with  a  design  to  include  it  in  the  permission. 

8.  That  no  act  of  the  company  or  its  agents  could  operate  as  a  waiver  of 
written  consent,  and  render  valid  a  void  policy,  unless  performed  with  fall 
knowledge  of  all  the  facts. 

Action  on  a  policy  of  insurance  against  fire.  The  facts  saffi 
ciently  appear  from  the  opinion. 

ff.  H.  Riley y  for  plaintiff  in  error. 

T.  C.  Carpefiier  and  ff.  F,  SeverenSy  for  defendant  in  error. 

Campbell,  G.  J.  Judgment  was  rendered  against  plaintifb  it 
error  on  a  policy  of  insurance.  The  defense,  among  other  things 
rested  on  a  forfeiture  of  the  policy  by  failure  to  have  certain  addi- 
tional insurance  consented  to  by  indorsement  on  the  policy,  and 
on  a  failure  to  furnish  the  proofs  required  by  the  terms  of  thf 
policy. 

Ir.  regard  to  the  latter  question,  the  provisions  in  the  policy  dc 
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not  proride  for  any  forfeiture  on  aceonnt  of  the  failure  of  the 
insured  to  furnish  the  proofs  in  the  formal  manner  required,  but 
merely  proride  that  the  claim  shall  not  be  payable  until  these  sey- 
eral  steps  are  taken.  There  was  evidence  (though  conflicting)  from 
which  the  jury  could  have  found  that  Betts,  the  agent  of  the  com- 
pany, very  soon  after  the  fire,  set  aboat  examining  Fay^s  books  with 
him,  and  making  an  inyentory,  and  on  the  arrival  of  the  agent  of 
another  company,  the  books  were  taken  off  by  the  agents  to  Betts' 
house,  and  that  they  returned  the  books  to  Fay  after  examining 
them ;  and  that  the  goods  saved  were  removed  to  another  place  by 
the  advice  of  the  agents.  Betts  gave  a  different  account  in  some 
important  particulars,  but  the  court,  upon  request  of  Fay's  counsel, 
charged  the  jury  that,  if  Betts,  immediately  after  the  fire  occurred, 
without  waiting  for  a  formal  preliminary  notice  from  the  plaintiff, 
called  for  the  books  and  papers  of  the  plaintiff  for  the  purpose 
of  making  an  inventory  and  ascertaining  the  amount  of  goods 
destroyed,  which  request  was  complied  with  by  the  plaintiff,  and 
the  examination  was  had  of  such  books  and  papers  by  said  agent, 
and  all  that  the  agent  required  was  done  by  the  plaintiff,  such  fact 
would  constitute  evidence  from  which  the  jury  may  presume  a 
waiver  of  the  formal  preliminary  proofs,  and  the  presence  of  a 
regular  adjusting  agent  was  not  essential  to  make  the  waiver  bind- 
ing. 

There  was  no  reference  in  the  policy  to  any  separate  adjusting 
agent,  and  nothing  requiring  the  proofs  to  be  furnished  to  such  a 
person.  We  think  the  formalities,  being  mostly  mere  matters  of 
routine  beyond  the  ascertainment  of  the  facts,  relating  to  the  cir- 
cumstances of  the  fire  and  amount  of  the  loss,  might  be  waived, 
and  that  the  case  was  fairly  left  to  the  jury  on  that  point  If  they 
believed  a  part  of  the  evidence,  the  course  taken,  inasmuch  as  it 
would  to  some  extent  have  prevented  the  insured  from  making  his 
formal  proofs  as  soon  as  they  might  have  been  furnished  other- 
wise, might  readily  have  been  supposed  to  be  a  waiver  without  proof 
to  the  contrary ;  and,  in  the  conflict  of  testimony,  the  facts  were 
with  the  jury. 

Upon  the  main  point  of  defense  the  questions  involve  some  com- 
plexity. The  insurance  was  for  t3,000.  The  policy  contained, 
among  other  clauses  of  forfeiture,  one  which  declared  that  ^Mf, 
without  written  consent  hereon,  there  is  any  prior  or  subsequent 
insurance^  this  policy  shall  be  void.''    This  policy  was  dated  Septem- 
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ber  17, 1866,  and  renewed  September  17, 1867.  XFp  to  Qm  lattei 
date  tliere  had  been  no  additional  insnrance.  Both  policy  and 
renewal  contained  olauses  declaring  them  inralid  nnless  coantttr- 
signed  by  Uie  general  agent  at  Chicago.  The  local  agent's  name 
did  not  appear  on  eilber  of  them.  The  policy  did  not  declare  who 
was  to  sign  liie  consent. 

On  the  2ad  of  October,  1867,  Fay  obtained  a  policy  for  I2,00C 
from  the  agent  of  a  Detroit  company.  No  consent  was  obtained  in 
advance  and  no  notice  given  of  it,  until  December  7, 1867,  whea 
one  A.  O.  Martin,  an  agent  of  the  plaintiib  in  error,  residing  in 
another  place,  wrote  npon  the  policy  these  words :  ^^  Other  insnrance 
to  the  amonnt  of  $4,000  is  hereby  permitted.  December  7, 1867.'' 
This  memorandum  was  not  signed  by  any  one.  Martin  swore  he 
omitted  the  signature  by  mistd^e.  There  is  conflicting  evidence  as 
to  whether  Betts  was  informed  of  this  additional  insurance  or  con- 
sent before  the  Are.  Fay's  evidence  was  that  he  informed  Betts  a 
day  or  two  after  the  indorsement,  and  that  Betts  found  fault  with 
it,  and  said  he  would  like  to  do  his  own  indorsing,  and  Fay  said 
Martin  told  him  Betts  had  no  right  to  do  it.  There  is  no  ftirther 
evidence  on  the  subject  of  consent,  but  considerable  on  the  ques 
tion  of  agency  and  the  power  of  Martin  in  the  premises. 

The  questions  presented  on  this  part  of  the  case  relate  largely  to 
the  effect  of  a  supposed  waiver  of  the  requisite  written  consent,  as 
well  as  to  the  presumable  powers  of  agents  to  act  in  such  matters. 
They  can  best  be  considered  together. 

The  first  tiling  to  be  considered  is  the  proper  construction  of  the 
condition  in  the  policy  and  the  nature  of  the  consent  required  by 
its  terms ;  and  then  we  may  properly  determine  how,  if  at  all,  a 
strict  compliance  could  be  dispensed  with. 

The  clause  does  not  refer  only  to  future  additional  insurancea 
It  applies  equally  to  prior  insurances.  Had  there  been  any  such,  a 
eonsent  to  them  was  required  to  be  written  upon  the  policy ;  and,  in 
that  ease,  it  would  haye  formed  a  part  of  it  The  policy  was  not  to 
be  valid  unless  countersigned  by  the  general  agent  at  Chicago. 
Upon  every  sound  rule  of  construction  the  consent  should  have 
bc^u  signed  by  him  also ;  and,  upon  the  fbce  of  the  papeiB,  the 
absence  of  such  signature  would  have  required  satisfactory  evidenoa 
(if  some  state  of  facts  dispensing  with  it,  in  order  to  uphold  the 
policy.  The  certif  cate  of  renewal  contains  the  eame  guarding 
dauae.    The  unsigned  consent  cannot  be  sustained,  in  the  abeence 
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(vf  the  general  agent^B  signature,  withput  distinct  proof  that  it  waft 
made  by  some  one  who  was  in  fact,  or  by  their  condact  fairly  sup- 
posed to  be,  authorized  to  bind  the  company  in  that  way,  or  so 
recognized  and  acted  upon  afterward  as  to  bind  them  by  some  sort 
of  estoppel.  No  court  can  have  judicial  knowledge  of  the  powers 
of  all  insurance  agents,  and,  in  order  to  bind  companies  for  the  unau- 
thorized acts  of  agents,  there  must  be  something  in  the  course  of 
business  which  the  party  dealing  with  them  has  fairly  a  right  to 
rely  on,  and  there  must  have  been  an  honest  reliance  in  fact.  In 
other  words,  dealings  with  them  must  be  goTerned  by  the  same 
rules  applied  to  other  persons. 

The  condition  referred  to  contemplates  that  the  consent  to  future 
insurance  shall  be  given  in  advance,  for  the  policy  becomes  void 
if  there  is  any  subsequent  insurance  without  consent.  When  the 
policy  was  taken  out  in  October,  in  the  Detroit  oompany,  this  policy 
at  once  became  void,  according  to  our  decision  in  Wesiern  Masses 
chusetts  Insurance  Gompany  v.  Riker^  10  Mich.  279.  The  subse- 
quent written  consent  was  not  on  its  face  a  consent  to  a  past  insur- 
ance, but  its  words  import  rather  a  future  insurance.  If  made  by 
a  person  having  authority  to  waive  a  foi'feiture,  it  would  have  no 
such  frvroe,  unless  made  with  knowledge  of  the  previous  insurance, 
and  with  a  design  to  include  it  in  the  permission.  And  if  sought 
to  be  made  valid  by  any  subsequent  waiver  or  estoppel,  that,  also, 
must  have  been  done  with  full  knowledge  of  all  the  facts.  It  is  not 
to  be  taken  for  granted  that  an  expired  policy  would  be  revived  in 
till  cases  where  an  existing  one  might  be  modified  or  allowed  to'  be 
affected  by  new  insurances  elsewhere. 

There  is  some  evidence  that  Martin  knew  of  the  October  insur- 
ance when  he  signed  the  consent.  There  is  no  evidenoe  tending  to 
show  that  Betts  was  informed  of  that  insurance  having  been  obtained 
before  the  written  consent ;  and  there  is  no  evidence  that  any  agent, 
except  local  agents,  could  give  assent  to  such  additional  insurance. 
Neither  is  there  any  evidence  that  any  agent  had  distinct  authority 
to  renew  a  forfeited  policy,  unless  included  in  the  power  to  allow 
further  insurance.  If  it  appeared  that  Fay  had  had  dealings  with 
Martin  as  agent  for  this  company  in  Burr  Oak,  which  the  company 
had  acted  on  and  ratified,  or  that  they  had  held  htm  oat  to  the 
public  as  authorized  to  act  there,  and  Fay  had  been  induced  thereby 
to  rriy  upon  his  powers,  his  action  to  such  an  extent  might  stand 
on  a  different  footing.  But,  in  the  absenoe  of  sncA  fbotiy  fmjAitA 
Vol.  VIL— a^ 
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with  him  at  his  peril,  and  was  bound  to  learn  what  authority  he 
really  possessed.  And  the  defendants  in  error  rely  much  upon  the 
subsequent  action  of  Betts,  who,  as  representing  the  company  in 
Burr  Oak,  and  being  the  person  through  whom  Fay  had  dealt  with 
them,  might  be  authorized  to  bind  them,  except  in  matters  whereby 
the  policy  itself,  or  by  other  notice,  his  authority  was  made  known 
to  have  been  limited. 

Assuming,  then,  as  we  must,  that  upon  the  case  as  it  appeared  on 
the  trial,  there  was  no  yalid  consent  until  Betts  may  have  so  acted, 
as  to  confer  it;  the  question  next  arises,  whether  there  can  be  a 
waiver  of  the  condition  requiring  written  consent,  and,  if  so,  whether 
there  was  any  evidence  which  would  authorize  the  case  to  go  to 
the  jury  on  that  point 

We  have  held,  heretofore,  that  a  party  dealing  with  an  agent 
through  whom  he  applies  for  and  obtains  a  policy,  has  a  right  to  pre- 
sume that  such  material  facts  as  are  made  known  to  him  are  known 
to  his  principals.  We  hare  also  held,  that  when,  with  a  knowledge 
of  such  facts,  the  insurers  accept  premiums  and  keep  them,  and 
issue  policies,  they  cannot  insist  upon  conditions  which  it  would  be 
dishonest  to  enforce  after  such  action.  Niagara  Fire  Ins*  Co.  v. 
DeOraff,  12  Mich.  124;  Peoria  M.  d  F.  Ins.  Co.  v.  Hally  id.  202; 
Peoria  Ins.  Co.  v.  PerJcinSy  16  id.  380;  jEtna  Live  Stock  and  Fits 
Ins.  Co.  V.  Ohistedy  21  id.  246  \  N.  A.  Fire  Ins.  Co.  v.  Throop^  supra, 
p.  146.  We  have  also  held  that  nothing  is  a  waiver  of  the  rights  of  an 
insurer  that  would  not,  under  the  same  circumstances,  be  enforced 
against  others ;  and  that  it  was  no  waiver  of  a  forfeiture  occurring 
after  the  date  of  a  policy  to  collect  a  premium  not  actually  earned 
Williams  v.  Albany  City  Ins.  Co.,  19  Mich,  451. 

The  waiver  that  is  spoken  of  in  these  cases  is  another  term  for 
an  estoppel.  It  can  never  arise  by  implication  alone,  except  from 
some  conduct  which  induces  action  in  reliance  upon  it,  to  an  extent 
that  renders  it  a  fraud  to  recede  from  what  the  party  has  been 
induced  to  expect  It  is  only  enforced  to  prevent  fraud.  There  is 
nothing  in  this  case  which  tends  to  establish  any  such  defense. 
Betts  is  not  shown  to  have  manifested  any  disposition  to  ratify 
Martin's  action,  and  Fay,  in  reply  to  his  objections,  told  him  that 
Martin  said  he  (Betts)  had  no  authority  in  the  matter.  This  evi- 
dence does  not  tend  to  show  that  any  one  supposed  the  written 
consent  was  to  be  waived,  and  it  does  not  show  any  willingness  iii 
Betts  to  waive  it,  if,  under  such  a  policy,  any  mere  verbal  oonsent 
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oonld  80  operate.  No  assurance  was  given  to  Fay  that  any  waiver 
would  be  made  and  he  asked  none.  He  was  bound  to  know  that 
the  policy  was  forfeited  without  it,  unless  he  could  show  Martin'e 
authority.  There  was  no  further  dealing  with  him  of  any  sort,  and 
he  did  nothing  further,  which  they  were  bound  to  know  or  suppose 
he  did,  in  reliance  on  them,  or  which  they  were  bound  to  take  notice 
of.  And  he  did  not,  so  far  as  appears,  even  inform  Betts  of  the 
circumstances  and  dates  of  the  various  insurances,  which  would 
have  been  necessary  to  make  any  waiver  binding  if  one  had  been 
shown,  as  none  has  been.  There  is  an  entire  absence  of  any  prooft 
tending  to  create  an  estoppel.  All  the  rulings,  on  this  hypothesis, 
were,  therefore,  open  to  objection. 

We  are  also  of  opinion,  that  under  the  issues  of  &uct  arising 
under  the  evidence,  the  charge  asked  for,  that  if  there  was  any 
attempt  to  defraud  the  company,  by  not  complying  with  the  condi- 
tions of  the  policy,  the  plaintiff  below  could  not  recover,  was  one 
the  defendants  below  had  a  right  to  ask.  The  testimony  was  before 
the  jury  for  their  action. 

These  considerations  dispose  of  the  principal  questions  in  the 
case.  We  also  think  that,  under  the  inquiry  in  regard  to  the  powers 
of  agents  by  custom,  or  of  particular  agents  in  fact  to  do  particular 
acts,  the  answers  of  witnesses  negativing  them  were  not  objectionable. 

The  judgment  must  be  reversed  and  a  new  trial  granted* 

Tne  other  justices  concurred. 


OiBBS,  appellant,  v.  Linabubt. 

(S  Mich.  479.) 
Promiawry  naU — frauduUnt  incepti&n. 

Defendant  waa  Indaced  by  fraud,  and  without  negligence  on  his  part,  to  ilgB 
a  promiflflorj  note,  thinking  it  was  a  contract  making  him  an  agent  for  the 
sale  of  a  patent  hay  fork.  Held,  that  the  note  was  void  in  the  hands  of  a 
bcnaflde  purchaser  for  value  before  maturity.    (See  note,  p.  685.) 

Action  on  a  promissory  note.    The  facte  are  stated  in  tt^ 
opinion. 
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John  A.  Fairfidd  and  CrofiXit  it  Brewer,  for  plaintiff  in  error. 
0.  F.  Wimer,  for  defendant  in  error. 

Orates,  J.  Linabury  sued  Qibbs  before  a  justice  and  declared 
apon  a  note  of  the  following  tenor: 

[Avon,  Nov.  3d,  1869.] 

"•      ..^J^  ^^  or  before  the  first  day  of  August,  1870,  for 

fl,o.    ]  ^^^^®  received  [I],  promise  to  pay  to  Clark  &  Brooks, 

lu!!!S!     I  or  bearer  [one  hundred  and  twenty],  dollars,  with 

'iMt.'*    J  use,  payable  at  [First  National  Bank  in  Pontiac.] 
— *-^  Graham  Gibbs.'' 

The  defendant  pleaded  the  general  issue,  and  filed  an  affidavit 
denying  the  execution  of  the  note.  On  the  trial,  before  the  justice, 
b6th  parties  were  examined  as  witnesses  and  judgment  passed 
against  Oibbs,  and  he  appealed. 

When  the  cause  was  tried  in  the  circuit  court,  the  plaintiff  first 
called  Qibbs  as  a  witness  to  prove  lira  signature  to  the  note,  and  he 
stated  that  the  signature  resembled  his  handwriting,  but  that  he 
could  not  swear  that  it  was  his.  On  being  asked  if  he  remembered 
what  he  testified  to  before  the  justice,  he  replied  tliat  he  then  testi- 
fied M  in  the  circuit. 

The  plaintiff  then  took  the  stand  as  a  witness  in  his  own  behali^ 
and,  after  stating  that  he  heard  Gibbs  testify  before  the  justice,  was 
asked  what  he  there  testified  to  in  relation  to  the  signature  to  the 
note,  which  was  objected  to  by  Gibbs'  counsel,  on  the  ground  that  the 
plaintiff  had  made  Gibbs  his  own  witness,  and,  therefore,  he  could 
not  contradict  or  impeach  him.  The  objection  was  overruled  and  de- 
fendant excepted.  This  ruling  was  right.  The- objection  was  based 
on  the  erroneous  assumption  that  the  object  was  to  impeach  Gibbs ; 
but  the  manifest  purpose  was  to  prove  a  fact  by  one  witness  which 
the  party  had  unexpectedly  found  himself  unable  to  prove  by  another. 
The  question  was  whether  the  name  "  Graham  Gibbs,"  appearing 
on  the  supposed  note,  was  in  defendant's  handwriting  or  not,  and 
tiie  defendant  having  stated  that  he  could  not  swear  that  it  was,  the 
plaintiff  sought  to  prove  the  fact  in  another  way,  namely,  by  admia- 
sion  of  the  defendant  in  hia  testimony  before  the  justice.  Thia  was 
competent  1  Greenleaf's  Ev.,  §§442,443,  444,  and  authoridei 
there  cited. 

The  plaintiff  then  narrated  the  substance  of  Gibbs*  testimony 
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before  the  justice,  and  his  explanation  of  the  ciroamstaiices  which 
attended  the  signing  of  the  note,  if,  in  fact,  it  was  signed  by  Oibbs, 
and  this  relation  was  substantially  the  same  as  that  afterward  given 
by  Gibbs  on  the  stand.  The  plaintiff,  having  testified,  he  offered 
the  note  in  evidence,  which  was  objected  to,  on  the  ground  that  its 
execution  had  not  been  sufficiently  proved.  This  objection  raised 
two  points :  First,  that  the  evidence  of  handwriting  was  insufScient ; 
and,  second,  that  the  circumstances  shown  by  plaintiff  to  have 
attended  the  concoction  of  the  paper,  in  contemplation  of  law,  dis- 
proved the  execution.  As  to  the  first  point,  it  is  enough  to  say  that 
there  was  some  evidence  before  the  jury  tending  to  show  that  the 
name  appearing  on  the  paper  was  in  the  handwriting  of  defendant 
Whether  it  was  sufficient  was  a  question  for  the  jury  and  not  for 
the  court. 

The  second  point  is  involved  in  the  main  question  in  the  case^ 
and  will  be  disposed  of  when  that  question  is  considered*  In  any 
view,  however,  of  the  point  itself,  it  would  have  been  improper  to 
lave  excluded  the  note,  since  the  proper  determination  of  the  ground 
of  the  objection  required  the  action  of  the  jury  upon  the  facts. 

It  was  not  questioned,  but  that  the  plaintiff  acquired  the  note  in 
good  faith  before  maturity,  and  paid  a  valuable  consideration  for  it 

The  defendant  testified,  in  his  own  behalf,  that  he  was  a  fGurmer  in 
Troy,  Oakland  county,  where  he  had  lived  some  twenty  years ;  that 
on  the  3d  of  November,  1869,  a  stranger,  whose  name  afterward 
appeared  to  be  Brooks,  called  upon  him  in  the  field  where  he  was 
at  work,  and  stated  that  he  had  a  patent  hay  fork  he  desired  him  to 
look  at ;  that  he  replied  that  he  did  not  want  the  fork ;  that  Brooks 
then  said  that  he  did  not  want  defendant  to  buy,  but  wished  to 
make  him  an  agent  for  the  sale  of  the  fork ;  that  he,  defendant, 
stated  that  he  thought  the  forks  could  not  be  sold,  there  had  been 
so  many  around ;  that  Brooks  then  wanted  defendant  to  go  and 
look  at  the  article,  and  he,  accordingly,  went  with  Brooks  to  the 
barn,  where  they  tried  the  fork ;  that  defendant  then  declared  that 
he  did  not  want  it;  that  Brooks  then  said  that  he  would  make 
defendant  an  agent  for  the  sale  of  the  implement ;  that  it  would 
not  cost  him  any  thing ;  that  he,  defendant,  would  have  nothing  to 
pay  unless  he  sold  the  forks,  and  that  he,  defendant,  could  not,  in 
any  event,  be  made  liable  except  for  forks  sold ;  that  defendant  and 
Brooks  then  went  to  defendant's  house,  where  an  associate  of  Broolu 
appeared,  whose  name  defendant  afterward  learned  was  Hurlbnrt: 
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that  defendant  and  Brooks  then  had  some  further  talk  in  the  same 
strain,  when  defendant  agreed  to  take  the  agency  on  the  terms  speci- 
fied; that  it  was  then  quite  late  in  the  afternoozi,  and  ^'getting 
duskish,"  in  the  language  of  the  witness,  and  Brooks  took  out  some 
papers  and  filled  some  up,  when  defendant  took  one  and  stepped  to 
the  door,  where  he  could  see  to  read,  and  read  it  over ;  that  Brookfl 
read  another  as  defendant  looked  at  his  to  compare,  and  they 
appeared,  on  such  reading,  to  be  alike ;  that  when.  Brooks  read  the 
eum  $120  in  the  paper,  defendant  asked  him  what  that  was  put  in 
for,  to  which  Brooks  answered,  that  it  was  to  show  what  was  going 
to  the  manufacturers  after  a  certain  number  were  sold ;  that  Brooks 
held  the  papers,  of  which  there  were  some  twenty  or  thirty,  one 
above  another,  except  that  one  which  defendant  took;  that  after 
comparing  the  papers,  as  before  stated,  defendant  and  Brooks  went 
back  to  the  table,  and  the  latter  then  laid  the  papers  down,  one  on 
top  of  the  other;  that  defendant  did  not  take  or  look  at  the  third 
paper  in  Brooks'  hands,  but  Brooks  said  it  was  just  like  the  others; 
that  in  placing  the  papers  on  the  table.  Brooks  shoved  one  paper 
over  the  other  just  far  enough  to  leave  space  at  the  bottoms  for 
fiigning,  and  pointed  to  the  spaces,  and  told  defendant  to  sign  there; 
that  at  this  table  it  was  so  dark,  that  defendant  could  not  see  where 
to  write  Lis  name,  except  as  directed  by  Brooks,  and  could  not  see 
well  enough  to  read  any  thing  there,  and  (could  only  distinguish 
the  dark  lines  of  the  printing  and  writing  from  the  light  color  of 
the  paper,  and  could  not  read  any  thing  there)  not  even  his  own 
signature;  that  his  eyesight  had  been  defective  for  some  years; 
that  after  he,  defendant,  had  signed  his  name  three  Htneit,  in  the 
places  pointed  out  by  Brooks,  the  latter  left  one  paper  with  him, 
and  took  the  others  and  went  away;  that  Brooks  left  a  fork  with 
defendant,  aiid  that  he  had  never  seen  or  heard  of  Brooks  after  that 
interview ;  that  he  did  not  sign  any  paper  then,  except  as  the  con- 
tracts referred  to ;  that  nothing  was  said  about  a  note  during  the 
whole  time,  nor  did  he  sign,  nor  was  he  requested  to  sign,  any  paper 
as  such ;  that  if  the  signature  to  the  paper  read  in  evidence  as  a 
note  was  his,  it  was  obtained  as  before  stated ;  the  defendant  then 
produced  the  paper  left  with  him  by  Brooks,  which  was  read  in 
evidence.  It  purported  to  be  a  commission  empowering  defendant 
to  act  as  an  agent  in  selling  forks,  and  was  a  printed  blank  filled  up 
by  writing. 
On  his  cross-examination,  the  defendant  stated  that  he  was 
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induced  to  sign  the  papers  upon  Brooks'  representations  that  the; 
were  all  like  the  contract  he  had  compared ;  that,  relying  upon  these 
representations,  he  signed  them;  that  the  papers,  with  his  signature 
to  them,  were  taken  hy  Brooks  with  his  knowledge  and  consent ;  that 
he,  defendant,  was  fifty-two  years  old ;  that  his  eyesight  was  pretty 
good,  good  enough  so  that  he  could  see  to  do  ordinary  business 
without  glasses. 

It  appeared  that  the  letters  '^  G.  O.,''  and  the  date  on  the  stamp 
on  the  note,  were  not  in  the  same  handwriting  or  ink  as  the  name 
of  defendant,  or  as  that  in  the  filling  up  of  the  pa}>ers ;  that  the 
name  "  Clark  &  Brooks,"  as  signed  to  contract,  was  not  in  the  same 
ink  as  that  in  the  filling  up  of  the  note  or  contract;  that  the  note 
was  upon  a  printed  blank,  of  which  all  the  words  were  printed, 
except  those  in  brackets. 

The  court  directed  the  jury,  that  if  Brooks  obtained  the  signature 
of  the  defendant  to  the  paper,  just  as  claimed  by  defendant,  the 
latter  signing,  supposing  he  was  signing  a  contract  and  not  a  note, 
and  delivered  the  paper  to  Brooks,  it  made  no  difference  whether 
the  paper  so  signed  was  at  the  time  a  blank  note  or  filled  up  as  a 
note,  if  the  signature  was  the  handwriting  of  defendant,  and  the 
plain  tifi^  was  an  innocent  purchaser  for  a  valuable  consideration, 
and  before  maturity,  the  plaintifi*  was  entitled  to  recover.  The 
requests  of  defendant,  which  were  in  accordance  with  the  doctrine 
declared  in  Foster  v.  McKinnon  and  Vnntney  v.  Snyder^  hereafter 
referred  to,  were  refused. 

In  the  case  of  Bursan  v.  Huntington^  recently  decided  in  this 
court  (21  Mich.  415),  the  right  of  a  bona  fide  holder  for  value  to 
recover  upon  what  purported  on  its  face  to  be  a  valid  promissory 
note,  but  which  had  been  tortiously  obtained  from  the  apparent 
maker  and  put  in  circulation,  was  very  fully  considered.  In  that 
case,  however,  the  paper  had  never  been  delivered  for  any  purpose, 
or  as  an  instrument  of  any  kind.  It  was  in  course  of  preparation, 
with  the  view  of  bein^  delivered,  when  finished,  to  the  party  who 
wiongfully  seized  and  negotiated  it,  but  was  taken  against  the  will 
of  the  maker,  and  behind  his  back,  while  he  was  absent  to  procure 
another  name  to  it  in  order  to  complete  it  for  the  purpose  it  was 
designed  to  meet  It  was  still  unfinished  when  taken,  and  th<*rr. 
were  :io  circumstances  which  gave  the  taker  any  right  to  it,  or 
rhicb  would  have  precluded  the  maker  from  exercising  the  right  to 
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retain  or  destxoj  it,  with  or  without  the  additional  signataie,  which 
was  not  obtained 

In  the  present  case,  it  must  be  assumed  that  the  defendant  intendt*d 
to  deliver,  and  did  deliver,  with  his  name  upon  it,  the  piece  of  paper 
which  is  now  produced  as  a  note,  although  he  may  never  have  been 
aware  that  the  paper  was  a  negotiable  instrument^  or  contained  any 
agreement  for  the  payment  of  money,  but  honestly  supposed,  and 
had  reason  to  suppose,  that  it  was  a  mere  duplicate  or  triplicate  of 
the  instrument  which  Brooks  left  with  him.  It  is,  therefore,  seen 
that  the  two  cases  are  broadly  distinguishable. 

Can  the  defense  set  up  in  this  case  be  supported  by  the  rules  of 
law  ?  We  have  been  referred  to  two  very  recent  cases,  in  which  the 
precise  point  here  presented  was  explicitly  passed  upon  and  ruled 
for  the  defense,  and,  in  each  of  these  cases,  the  facts  relied  upon  to 
defeat  a  recovery  were  no  more  cogent  than  those  presented  for  the 
defense  on  this  record ;  and,  in  the  leading  case,  the  matter  of  the 
defense  was  less  persuasive  than  that  shown  by  Oibbs. 

The  first  case  is  that  of  Foster  v.  McKinnon,  Law  Rep.,  4  Com. 
P.  704,  decided  in  July,  1869.  The  case  was  ably  argued,  and 
the  judgment,  upon  full  deliberation,  received  the  concurrence  of 
the  four  judges  then  present.  The  action  was  by  the  indorsee 
against  the  defendant,  as  indorser  of  a  bill  of  exchange.  The 
plaintiff  was  a  holder  for  value  before  maturity  and  without  notice 
of  any  fraud.  According  to  the  evidence  of  one  Callow,  who  was 
acceptor  of  the  bill,  he  produced  the  bill  to  the  defendant,  who  was 
advanced  in  life,  for  him  to  put  his  signature  on  the  back  after  that 
of  one  Cooper,  who  was  the  payee  and  first  indorser.  Callow  not 
tfaying  that  it  was  a  bill,  and  telling  the  defendant  that  the  instru- 
ment was  a  guarantee.  The  defendant  did  not  see  the  face  of  the 
bill  at  all.  But  it  was  of  the  usual  shape,  and  bore  a  stamp,  the 
impress  of  which  was  visible  at  the  back  of  the  bill.  Callow  also 
testified  that  the  defendant,  believing  that  the  document  was  only 
a  guarantee,  then  signed  his  name  after  Cooper's. 

The  chief  justice  instructed  the  jury  that,  if  the  defendant's 
signature  was  obtained  upon  a  fraudulent  representation,  that  it  was 
a  guarantee,  and  the  defendant  signed  it  without  knowing  that  it 
was  a  bill,  and  under  the  belief  that  it  was  a  guarantee,  and  if  the 
defendant  was  not  guilty  of  any  negligence  in  so  signing  the  paper, 
the  defendant  was  entitled  to  the  verdict 
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The  jury  having  found  for  the  defendant  under  this  direction, 
A  rule  was  obtained  for  a  new  trial  upon  two  grounds: 

Firsts  misdirection  in  point  of  law  ;  and^  secondly,  on  the  ground 
that  the  verdict  was  against  the  evidence.  The  court  decided  that 
the  instruction  was  right,  but  awarded  a  new  trial  on  the  second 
ground,  namely,  that  the  verdict  was  against  the  evidence.  In  the 
course  of  the  judgment  the  court  say :  **  The  case  presented  by  the 
defendant  is  that  he  never  made  the  contract  declared  on ;  that  he 
never  saw  the  face  of  the  bill ;  that  the  purport  of  the  contract  was 
fraudulently  misdescribed  to  him  ;  that  when  he  signed  one  thin<,r  he 
was  told  and  believed  that  he  was  signing  another  and  an  entirely  dif- 
ferent thing ;  and  that  his  mind  never  went  with  his  act  In  seems 
plain  on  principle  and  authority  that  if  a  blind  man,  or  a  man  who 
cannot  read,  or  who,  for  some  reason  (not  implying  negligence),  for- 
bears to  read,  has  a  written  contract  falsely  read  over  to  him,  the 
reader  misreading  to  such  a  degree  that  the  written  contract  is  of  a 
nature  altogether  different  from  the  contract  pretended  to  be  read 
from  the  paper  which  the  blind  or  illiterate  man  afterward  signs ; 
then,  at  least,  if  there  be  no  negligence,  the  signature  so  obtained  is 
of  no  force.  And  it  is  invalid,  not  merely  on  thfl  ground  of  fraud, 
where  fraud  exists,  but  on  the  ground  that  the  mind  of  the  signer 
did  not  accompany  the  signature.  In  other  words,  that  he  never 
intended  to  sign,  and,  therefore,  in  contemplation  of  law  never  did 
sign,  the  contract  to  which  his  name  is  appended."  After  referring 
to  the  doctrine  applicable  to  deeds  falsely  misread  to  blind  or  illiter- 
ate persons,  in  consequence  of  which  the  signers  are  not  bound,  the 
court  further  say:  "The  pnnciple  is  equally  applicable  to  other 
written  contracts.  Nevertheless,  this  principle,  when  applied  to 
negotiable  instruments,  must  be,  and  is,  limited  in  its  application. 
These  instruments  are  not  only  assignable,  but  they  form  part  of 
the  currency  of  the  country.  A  qualification  of  the  general  rule  is 
necessary  to  protect  innocent  transferees  for  value.  If,  therefore,  a 
man  write  his  name  across  the  back  of  a  blank  bill,  stamp  and  part 
with  it,  and  the  paper  is  afterward  improperly  filled  up,  he  is  liable 
as  indorser.  If  he  write  it  across  the  face  of  the  bill,  he  is  ..able  as 
acceptor,  where  the  instrument  has  once  passed  into  the  hands  of 
an  innocent  indorsee  for  value  before  maturity,  and  liable  to  the 
extent  of  any  sum  which  the  stamp  will  cover. 

''In  these  caseSy  hmoever,  the  party  signing  knows  what  he  is 
dfnnq  ;  the  indorser  intended  to  indorse,  and  the  acceptor  intended 
Vol.  VIL  — 86 
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to  accept,  a  bill  of  excJiangey  to  be  thereafter  filled  up,  leaving  the 
amounts,  the  date,  the  maturity,  and  the  other  parties  to  the  bill 
undetermined.  Buty  in  the  case  now  wnder  consideration^  the  defend- 
ant,  according  to  the  evidence,  if  believed,  and  the  finding  of  the 
jury,  never  intended  to  indorse  a  bill  of  exchange  at  aU,  but  intended 
to  sign  a  contract  of  an  entirely  different  nature.  It  was  not  his 
design,  ayid,  if  lie  was  guilty  of  "no  negligence,  it  was  not  even  his 
fault  that  the  instrument  he  signed  turned  out  to  be  a  biU  of 
exchange.  It  was  as  if  he  had  written  his  name  on  a  sheet  of  paper 
for  the  purpose  of  franking  a  letter,  or  in  a  lady's  album,  or  on  an 
order  for  admission  to  the  Temple  Church,  or  on  the  fly  lenf  of  a 
hook,  and  there  had  already  been,  without  his  knowledge,  a  bill  of 
exchange  or  a  promissory  note  payable  to  order  inscribed  on  the 
other  side  of  the  paper.  To  make  the  case  clearer,  suppose  the  bill 
or  note  on  the  other  side  of  the  paper,  in  each  of  these  cases,  to  be 
written  at  a  time  subsequent  to  the  signature,  then  the  fraudulent 
misapplication  of  that  genuine  signature  to  a  different  purpose 
would  have  been  a  counterfeit  alteration  of  a  writing  with  intent  to 
defraud,  and  would,  therefore,  have  amounted  to  a  forgery.  In  tlwi 
ease  the  signer  would  not  have  been  bound  by  his  signature,  for 
two  reasons :  First,  that  he  never  in  fact  signed  the  writing  declared 
on  ;  and  secondly,  that  he  never  intended  to  sign  any  such  contract. 

'*  In  the  present  case,  the  first  reason  does  not  apply,  but  the 
second  does  apply.  The  defendant  never  intended  to  sign  that  con- 
tract or  any  such  contract.  He  never  intended  to  put  his  fuime  to 
any  instrument  that  then  was,  or  thereafter  might  become,  negoti- 
able. He  was  deceived,  not  merely  as  to  the  legal  effect,  but  as  to  the 
actual  contents  of  the  instrument." 

The  cases  of  Ingham  v.  Primrose,  7  C.  B.  N.  S.  82  (vol.  97,  E.  C. 
L.),  and  Nance  v.  Lary,  5  Ala.  370,  were  referred  to  as  standing  on 
different  facts.  The  case  of  Putnam  v.  Sullivan,  4  Mass.  45,  was 
also  noticed  on  account  of  the  distinction  there  suggested  betwei^n 
a  case  where  an  indorser  intended  to  indorse  such  a  note  as  he 
actually  did  indorse,  though  induced  thereto  by  fraud,  and  a  ca8e 
where  he  designed  to  indorse  a  different  note  and  for  a  different 
purpose. 

The  other  case,  in  point  before  alluded  to,  of  Whitney  v.  Snyder, 
was  decided  a  few  months  since  by  the  supreme  court  of  New  York 
for  the  fourth  department,  and  has  not  yet  appeared  in  the  reports. 

There,  the  plaintiff  having  shown  that  he  pnrchased  the  note  foi 
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▼alne  and  before  maturity,  the  defendant  offered  to  prove  in  defense 
that  he  was  nnable  to  read,  and  that  when  he  signed  the  note  it 
was  represented  to  him,  and  he  believed  that  it  was,  a  certain  other 
contract,  offered  to  be  also  produced  in  evidence,  and  which  pur- 
ported  tp  be  a  contract  inter  partes  of  an  entirely  different  char- 
acter. 

The  offer  was  rejected,  and  the  defendant  moved  for  a  new  trial 
on  exceptions.  The  court  referred  to  and  followed  Foster  v.  Mc* 
Kinnan,  In  the  course  of  the  opinion  the  court  noticed  the  pecu- 
liar protection  accorded  to  bona  fide  holders  of  commercial  paper 
acquired  before  maturity  for  value,  and  added :  *^  But  in  all  these 
cases  the  party  intended  to  sign  and  put  in  circulation  the  instru- 
ment as  a  negotiable  security.  When  this  is  the  case,  he  is  bound 
to  know  that  he  is  furnishing  the  means  whereby  third  parties  may 
be  deceived,  and  innocently  led  to  part  with  their  property  on  the 
faith  of  his  signature  and  in  ignorance  of  the  true  state  of  facts.  But, 
while  this  is  a  rule  of  great  convenience  and  propriety,  there  are 
and  must  be  some  limits  to  its  application,  some  defenses  as  to 
which  even  a  bona  fide  purchaser  purchases  at  his  peril."  3  Albany 
Law  Journal,  p.  3. 

It  is  conceded  that  these  cases  are  in  point,  and  that  they  are 
opposed  to  the  ruling  of  the  judge  at  the  trial  But  their  authority 
is  questioned,  and  it  is  urged  that  they  conflict  with  other  well-  ^ 
considered  cases.  The  defendant  in  error  claims  that  the  late  case 
of  Clark  v.  Johnson,  in  the  supreme  court  of  Illinois,  and  not  yet 
reported,  is  distinctly  the  other  way,  and  that  the  maxim  that  when 
one  of  two  innocent  persons  must  suffer  by  the  acfcs  of  a  third,  the 
loss  must  be  borne  by  the  party  who  enables  such  third  person 
to  occasion  it,  was  not  brought  into  view  and  applied,  as  it  should 
have  been. 

We  have  not  seen  the  Illinois  case  to  which  reference  is  made, 
but  if  we  accept  the  statement  of  it  contained  in  the  brief  of  defend- 
ant in  error,  it  is  quite  distinguishable  in  substance  from  the  pres 
ent  case,  and  bears  a  close  resemblance  to  that  of  Burson  v.  Bu7it 
ington  ;  and,  if  this  be  so,  then  the  decision  is  at  variance  with  ou) 
own. 

The  English  court  failed  to  discover  any  case  where  the  precise 
point  had  been  directly  adjudged,  and  the  New  York  court  was 
unable  to  find  any  distinct  authority  except  the  English  case.  On 
the  argument  before  us  the  counsel  failed  to  cite  any  clearly  adjudged 
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case  in  conflict  with  these  on  the  very  question  there  and  here 
inyolred,  and  we  have  not  succeeded  in  discovering  any.  It  is  true, 
that  opposing  dida  may  be  found,  but  they  cannot'  be  allowed  to 
outweigh  the  clear  and  elaborate  judgments  in  the  two  cases  men« 
tioned  upon  the  precise  question  requiring  to  be  settled.  It  is 
admitted  that  no  express  mention  was  made,  either  in  the  English 
or  New  York  court,  of  the  maxim  suggested,  but  we  may  not  infer 
from  this  that  it  escaped  the  minds  of  court  and  counsel.  We  have 
it  on  the  authority  of  an  English  judge  that  the  principle  is  applied 
almost  daily  in  Westminster  Hall,  and  we  know  very  well  that  the 
New  York  courts  frequently  invoke  it  If  the  argument  in  favor 
of  its  employment,  as  an  answer  to  the  defense  here,  is  tenable,  it 
cannot  be  imagined  that  it  was  forgotten  by  the  eminent  counsel 
and  learned  judges  who  took  part  in  the  two  cases  in  question.  We 
may,  therefore,  infer  that  it  was  deemed  inapplicable  to  the  circum- 
stances of  those  cases.  In  the  opinion  in  Burson  v.  Huntington,  we 
expressed  our  view  of  the  principle  embodied  in  the  maxim,  and 
adverted  to  the  necessity  for  caution  in  applying  it.  My  brother 
Ghristiancy  then  pointed  out  many  of  the  settled  exceptions  to  the 
rule,  and  suggested  limits  to  its  operation  in  other  cases,  standing 
on  the  clearest  reasons.  No  position  was  there  taken  which  would 
require  us  to  apply  the  maxim  against  the  point  made  here  by  the 
plaintiff  in  error. 

A  complete  exposition  of  the  rule,  with  its  necessary  exceptions 
and  limitations,  would  require  a  volume,  and  no  one  can  fail  to  see 
the  danger  which  would  follow  an  attempt  to  define  its  sense  and 
scope  in  a  few  paragraphs.  It  is  certainly  a  rule  of  justice  and  not 
of  injustica  It  supposes  some  kind  of  action  by  one,  which  in 
some  way  is  calculated  to  involve  another  in  loss  through  the 
improper  behavior  of  a  third.  It  supposes  such  action  to  have  pro- 
ceeded from  intelligence,  for  the  action  of  a  lunatic  can  furnish  no 
ground  for  its  application,  whatever  may  be  the  appearance  or  the 
consequences.  It  supposes  liberty  in  the  party  to  do  or  omit  to  do 
the  act  leading  to  the  final  loss,  since  it  would  be  manifestly  absurd 
and  unjust  to  hold  that  one  compelled  by  duress  to  act  in  a  par- 
ticular manner  had  e^tabled  some  other  by  such  compelled  act  to 
wrong  a  third.  It  would,  therefore,  seem  that  the  act  which  may 
involve  a  man  in  consequences  under  the  operation  of  this  maxim 
must  have  the  assent  of  the  will  of  the  actor. 

Now,  when  a  party  never  designed  to  put,  or  cause  to  be  put,  any 
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sort  of  negotiable  paper  in  dronlation,  when  the  thought  of  doing 
BO  never  entered  his  mind,  when  he  has  never  bargained  to  do  so,  when 
he  has  never  consciously  been  privy  to  any  attempt  to  set  such  paper 
afloat,  how  can  it  be  said  that  his  will  in  any  way  assented  to  the 
concoction  of  such  a  contract,  so  as  to  make  him  an  object  of  the 
rule? 

So  far  as  this  principle  is  concerned,  it  18  not  perceived  how  the 
instance  here  supposed  would  differ  from  that  when  the  act  leading 
to  the  mischief  is  done  by  an  insane  man  or  is  compelled  by  duress. 
The  point  is,  that  the  will  does  not  go  with  the  act.  If  the  man  is 
insane,  there  is  no  intelligent  will  to  be  exercised,  and,  therefore, 
there  is  no  assent.  If  the  act  be  compelled  by  duress,  the  will  is 
shackled  and  does  not  act,  and  hence  there  is  no  assent.  But  if, 
without  these,  it  be  admitted  that  the  will  did  not  assent,  the  result 
must  be  the  same.  Without  dwelling  further  on  this  topic,  we 
think  that  the  maxim  has  no  proper  application  to  the  question 
raised  on  this  bill  of  exceptions. 

Excluding  the  application  of  this  principle  as  inappropriate,  we 
come  to  the  other  rules  which  relate  to  the  rights  of  parties  to 
negotiable  paper,  and,  on  this  aspect  of  the  case,  we  assent  to  the 
doctrine  so  forcibly  stated  in  Foster  v.  McKinnon  and  ]MUtney  t 
Snyder  J  so  far  as  it  relates  to  the  point  under  review,  and  are,  there* 
fore,  of  the  opinion,  that  the  refusal  to  submit  the  case  to  the  jury, 
as  requested  by  the  plaintiff  in  error,  was  erroneous,  and  that  the 
judgment  should  be  reversed  with  costs  and  a  new  trial  ordered. 

The  other  justices  concurred. 

Jvdgnient  reversed. 

NOTB.— A  ooDtrary  doctrine  wu  held  by  the  supreme  court  of  lowe  XnDouolan* 
MaUina>  4  Am.  Kep.  288.  The  decision  In  FcMfUr  ▼.  McKinnon  and  Whitney  r.  Snyder^ 
mentioned  In  the  principal  case,  are  jrl ven  In  full  In  the  note  to  DrmglaM  ▼.  Matting.  In 
Ibylor  ▼.  AUMmnu  5  Am.  Rep.  IIS,  the  supreme  court  of  Illinois  came  to  the  same  con- 
clusion as  In  the  principal  case.  To  the  same  effect  Is  a  recent  decision  of  the 
supreme  court  of  Missouri.  Brfg^i  ▼.  fuort,  5  Leg.  Oasette,  66w  Also  a  late  decision  •! 
the  general  term  of  the  supreme  court  for  the  second  department  of  New  York. 
Ckopman  ▼.  fiote.   See  Albany  Law  JoumaUMaroh  8,  ISTS.— Bar. 
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Kbwsoh,  appellant,  y.  OocKi. 

(44  Idas. 868.) 
OfiMir% — aippoi'nJt'VMfnlt  and  remowU, 

Bj  the  oonBtitatlon  of  MiasisBippi,  article  12,  section  6,  it  was  piorided  thai "  tha 
tenn  of  office  of  all  county,  township  and  precinct  officers  shall  expire  within 
thirty  days  after  this  constitution  shall  haye  heen  ratified,  and  the  goveraoi 
shall,  by  and  with  the  advice  and  consent  of  the  senate,  thereafter  appoint 
such  officers,  whose  term  of  office  shall  continue  until  the  legislature  shall 
provide  by  law  for  an  election  of  said  officers/'  BM,  that  an  act  of  the 
legislature  providing  that,  in  all  cases  in  which  the  governor  '*  shall  have  the 
power  under  this  act,  by  the  terms  of  the  constitution,  to  appoint  to  office, 
he  shall  also  have  the  power  of  remawMl  from  office/'  was  not  onconstitu- 
tional. 

In  the  absence  of  constitutional  or  legislative  prohibition  the  power  of  removal 
is  incident  to  the  power  of  appointment  of  officers. 

Bill  for  an  injunction  filed  by  Lowell  Newsom,  (Jeorge  W.  Mason, 
John  Acree,  D.  E.  Banks,  Mary  A.  Stokes,  A.  W.  Stokes,  T.  Y.  Oaffey 
and  Felix  Labouve,  against  J.  A.  Cocke,  Ephraim  Bonldin,  and 
Porter  McKinney,  in  the  chancery  court  of  De  Soto  county. 

The  bill  alleges  that  the  said  Newsom,  Acree  and  Mason  were 
appointed  by  the  governor  of  this  State,  in  the  year  1870,  memben 
of  the  board  of  supervisors  of  said  county,  and  were  confirmed  by 
the  senate  of  said  State ;  that  they  accepted  said  office  and  tmme* 
diately  entered  upon  the  discharsre  of  its  duties,  and  so  continued 
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te  the  filing  of  this  bill;  that  said  Newsoniy  Acree  and  Mason, 
together  with  John  Scott  and  Francis  Hill,  constituted,  and  now 
constitute,  the  fall  board  of  supervisors  for  said  county,  and  that 
that  board  has  been  duly  organized  and  in  the  full  enjoyment  of 
the  powers  and  privileges  of  their  said  office ;  that  said  board  con- 
tracted with  Seabring  and  Lee  for  the  building  of  a  court-house  foi 
said  county,  who  entered  into  bond  for  the  due  performance  of  said 
contract,  and  the  board  obligated  and  bound  the  said  county  to  pay 
them  for  said  court-house  the  sum  of  135,780.  One-half  of  said  sum 
was  to  be  paid  during  the  year  1870,  as  the  work  on  said  building 
progressed,  and  the  balance  to  be  paid  on  or  before  the  1st  day  of 
January,  1872. 

The  bill  states  that  the  said  board  of  supervisors  held  a  meeting 
3n  the  3d  day  of  January,  1871,  at  which  they  levied  a  special 
court-house  tax  of  one-fourth  of  one  per  cent  on  the  taxable  property 
of  said  county,  as  contained  in  the  assessment  roll  thereof  duly  made 
and  on  file  in  the  office  of  the  clerk  of  said  board. 

The  bill  further  charges  that  the  said  Cocke,  Bonldin  and 
McEinney,  citizens  of  said  county,  are  claiming  to  be  members 
of  the  said  board  of  supervisors,  and  that  they  have  in  their  posses- 
sion pretended  commissions  for  said  office,  under  which  they  are 
attempting  to  usurp  the  powers  properly  belonging  to  said  board ; 
that  the  said  Cocke,  Bouldin  and  John  Scott  called  a  meeting  of 
the  supervisors  of  said  county  on  the  16th  day  of  January,  1871,  for 
the  avowed  purpose  of  making  an  order  to  revoke  the  order  levying 
the  special  tax  aforesaid ;  that  the  only  legal  members  of  said  board 
are  John  Scott,  Francis  Hill,  Lowell  Newsom,  George  W.  Mason 
and  John  Acree,  and  that  neither  has  resigned  or  failed  in  any 
manner,  or  at  any  time,  to  perform  the  duties  of  the  same;  and 
that  the  said  D.  E.  Banks,  M.  A.  Stokes,  A.  W.  Stokes,  T.  Y.  Caffey 
and  F.  Labouve  are  citizens  aud  tax  payers  of  said  county ;  and 
that  their  interests  would  be  injuriously  affected  by  the  new  burdens 
which  would  necessarily  be  imposed  upon  them  by  an  increase  of 
taxation  to  meet  the  loss  to  which  the  county  would  be  liable  in 
damages  on  account  of  a  breach  of  her  contract  for  the  building 
of  said  court-house ;  therefore,  the  complainants  ask  that  the  said 
J.  A.  Cocke,  Ephraim  Bouldin  and  Porter  McEinney  be  snjoined 
from  holding  or  attempting  to  hold  any  meeting  as  a  board  oi 
supervisors  of  said  county,  and  that  they  paiiiicularly  refrain  from 
making  any  order  to  interfere  in  any  manuer  with  the  special  court- 
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hoiue  tax  levied  as  aforesaid,  and  that  they  be  enjoined  from 
exercising,  or  attempting  to  exercise,  any  of  the  powers,  or  to  per- 
form any  of  the  duties  of  a  board  of  superrisors  of  said  conntj. 
Whereapon  an  injunction  was  granted  by  the  chancellor  in  accord- 
ance with  the  prayer  of  the  bilL 

To  this  bill  of  complaint,  the  defendants  filed  a  demnrrer,  which 
was  overruled  by  the  court,  and  leave  granted  to  them  to  answer 
the  bill 

Two  of  the  defendants,  Cocke  and  Bouldin,  in  their  answer, 
admit  that  the  complainants,  Lowell  Newsom,  Oeorge  W.  Mason, 
and  John  Acree  were,  some  time  in  the  year  1870,  and  before 
the  month  of  December  of  that  year,  appointed  by  the  governor  of 
this  State  members  of  the  board  of  supervisors  of  the  said  county 
De  Soto  ;  but  deny  that  they  had  any  legal  right  to  hold  said  office 
from  and  after  the  24th  day  of  December,  1870.  They  admit  that 
the  said  Scott  and  Hill  were  also  members  of  said  board,  but  deny 
that  complainants,  Newsom,  Acree  and  Mason,  are  legally  in  the 
enjoyment  of  the  powers  and  privileges  of  the  said  office,  and  insist 
that  the  order  made  at  the  January  term,  1871,  levying  a  special 
tax  for  building  the  court-house,  was  without  authority  and  void. 

And  the  said  defendants  aver  in  their  answer  that  complainants, 
Newsom,  Acree  and  Mason,  were,  in  the  month  of  December,  1870, 
removed  by  the  governor  from  their  offices  as  members  of  the  board 
of  supervisors  for  said  county,  and  that  these  respondents  and  their 
co-defendant.  Porter  McEinney,  were  appointed  in  their  place  and 
stead,  and  these  respondents  accepted  said  office,  and  were  duly 
qualified  as  such  officers,  and  are  now  the  legal  members  of  said 
board  of  supervisors  as  they  are  advised  and  believe ;  they  admit 
that  they  did,  in  connection  with  the  said  John  Scott,  propose  to 
hold  a  meeting  of  said  board  for  the  purpose  of  revoking  the  said 
order,  made  on  the  3d  day  of  January,  1871,  levying  said  special 
court-house  tax. 

The  defendant,  Porter  McEinney,  in  his  separate  answer  to  com* 
plaiuants'  bill,  says  that  he  did  not  accept  the  commission  firom  the 
governor,  and  disclaims  all  connection  with  this  suit,  and  avert 
that  he  has  no  interest  therein. 

In  vacation,  upon  legal  notice  to  complainants,  the  defendants, 
on  bill,  answer  and  exhibits,  moved  the  chancellor  at  chambers  to 
dissolve  the  injunction ;  which  motion  was  sastained  by  the  chan- 
oellor  and  the  injunction  dissolved ;  and,  hence,  the  cause  comes  to 
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this  court  by  appeal  on  the  part  of  the  complainants,  who  aairign 
for  error  the  action  of  the  chancellor  in  sustaining  the  motion  and 
dissolving  the  injunction. 

'  JI.  If.  Clidlmers  and  J.  B.  Morgan,  for  appellants. 

Walter  £  Scraggsy  and  Wm,  Yerger^  for  appellees. 

Peyton,  C.  J.  (after  stating  the  facts).  The  ancient  and  appro* 
priate  proceeding  to  try  and  determine  the  right  and  title  to  all 
offices  and  franchises,  was  under  the  writ  of  qiio  warranto ;  and 
where  a  legal  question  was  involved,  this  was  the  only  mode  of 
determining  it ;  the  applicant  first  established  his  title  to  the  office, 
and  then  possession  of  the  books  and  papers  was  enforced  as 
a  matter  of  course.  By  our  statute  regulating  informations 
in  the  nature  of  a  quo  warranto,  this  old  remedy  is  not 
only  preserved  but  rendered  more  expeditious  and  convenient; 
and  is  declared  the  appropriate  proceeding  to  try  the  right 
to  any  office  in  this  State,  civil  or  military,  or  in  any  county 
or  town  thereof.  Provision  is  made  for  the  determination  of  issues 
of  law  and  fact ;  and  that  the  right  of  trial  by  jury,  so  vital  to  the 
decision  of  the  latter,  is  expressly  maintained  and  declared.  This, 
then,  is  emphatically  the  constitutional  and  proper  mode  of  pro- 
ceeding for  the  trial  of  title  of  offices.  But  as  counsel  seem  to 
have  waived  all  objections  to  the  mode  of  procedure,  adopted 
in  the  case  at  bar,  and  invoke  the  decision  of  this  court 
on  the  quest)(m  of  the  constitutionality  of  an  act  of  the  legis- 
lature, we  will  proceed  to  the  consideration  of  the  grave  question 
presented  for  our  adjudication ;  we  approach  this  question  with  all 
the  caution  ami  solicitude  its  nature  is  calculated  to  inspire,  and  that 
intention  of  careful  investigation  its  importance  demands. 

The  constitution  has  wisely  distributed  the  powers  of  government 
among  the  three  departments  thereof :  The  legislative,  the  execu- 
tive and  the  judiciary ;  and  neither  of  these  is  permitted  to  encroach 
upon  the  province  of  another ;  each  revolves  in  its  own  orbit 
around  that  instrument,  as  the  sun  and  center  of  our  political 
system,  and  any  deviation  from  it,  by  either  of  them,  would  mar 
tlie  symmetry  of  the  system,  and  destroy  the  harmonicas  action  of 
the  government. 

In  passing  from  an  abnormal  government,  to  some  extent  under 
rrilitary,  to  a  normal  one  undor  a  written  constitution,  clearly 
Vol.  VII.—  87 
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defining  and  limiting  the  powers  of  gOYemment,  we  find  in  that 
instrument  a  provision  which  was  intended  to  be  temporary  in  its 
nature  and  character,  and  which  will  cease  to  be  operative  when  all 
the  departments  of  government  are  fully  organized  and  in  operation ; 
and  that  provision  is  contained  in  the  6th  section  of  the  12th  article 
of  the  constitution,  and  is  in  the  following  language :  "  The  term  of 
office  of  all  county,  township  and  precinct  officers  shall  expire 
within  thirty  days  after  this  constitution  shall  have  been  ratified, 
and  the  governor  shall,  by  and  with  the  advice  and  consent  of  the 
senate,  thereafter  appoint  such  officers,  whose  term  of  office  shall 
continue  until  tho  legislature  shall  provide  by  law  for  an  election 
of  said  officers;  provided,  the  present  incumbents  of  these  offices 
shall  hold  their  respective  offices  until  their  successors  are  legally 
appointed  or  elected  and  duly  qualified/' 

Doubts  having  been  entertained  by  some,  as  to  the  power  of  the 
governor,  under  this  section  of  the  constitution,  to  remove  his 
appointees  to  these  offices,  and  appoint  others  in  their  stead,  the 
legislature,  to  remove  all  doubt  upon  this  subject,  passed  an  act, 
approved  April  20,  1870,  the  first  section  of  which  provides,  that 
the  governor  shall  be  authorized  and  empowered  to  fill,  by  ap))oint- 
ment,  all  vacancies  that  now  exist,  or  that  may  hereafter  occur  in 
the  public  offices  of  any  city,  town,  county  or  district  of  this  State^ 
or  in  any  other  public  office  not  embraced  expressly  in  the  convey- 
ance of  the  appointing  power  by  the  constitution  ;  and  that  in  aD 
cases  in  which  he  shall  have  the  power,  under  this  act,  by  the  terms 
of  the  constitution,  to  appoint  to  office,  he  shall  also  have  the  power 
of  removal  from  office ;  and,  in  the  second  section  of  said  act,  it  ia 
provided  that  all  officers  appointed  under  the  provisions  of  this  act 
shall  remain  in  office  until  the  legislature  shall  provide  by  law  for  a 
general  election  in  this  State,  unless  sooner  removed  by  the  gover- 
nor, under  the  provisions  of  this  act. 

It  is  Jidmitted  by  the  counsel  on  l)oth  sides  that  Lowell  Newsom, 
George  Mason  and  John  Acree  were  appointed  by  the  governor, 
some  time  before  the  1st  day  of  July,  1870,  members  of  the  board  of 
supervisors  of  the  county  of  De  Soto,  and  that  they  accepted  the 
office,  qualified  and  entered  upon  the  discharge  of  their  dnties  aa 
such  officers,  and  that,  on  the  29th  day  of  December,  1870,  J.  A, 
Cocke,  Ephraim  Bouldin  and  Porter  McKinney  were  appointed  by 
the  governor,  members  of  the  board  of  supervisors  of  said  countj,  ii 
the  j)laee  and  stead  of  the  said  Xewsom,  Mason  and  Acree,  and  that  the 
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said  Oocke  and  Bonldin  accepted  the  offices,  and  were  duly  qualified  as 
such  officers,  and  were  entering  upon  the  performance  of  the  func- 
tions of  said  office  when  they  were  restrained  therefrom  by  writ  of 
iii]unction,  sued  out  at  the  instance  of  the  said  Newsom,  Mason  and 
Acree  and  others,  who  insist  that  so  much  of  said  act  of  the  legisla- 
i!ire  as  authorizes  the  governor  to  remove  incumbents  from  office  is 
unconstitutional  and  void. 

It  is  contended  by  counsel  for  appellees  that  the  term  of  office  for 
which  the  appellants,  Newsom,  Mason  and  Acree,  were  appointed 
was  not  fixed  and  definite,  and,  therefore,  the  power  of  removal  was 
incident  to  that  of  appointment.  It  was  once  a  vexed  question 
whether  the  president  of  the  United  States  had  the  right  and  power 
in  any  case  to  remove  an  incumbent  from  office,  but  it  was  well 
settled  that,  prior  to  the  tenure  of  office  act,  where  no  tenure  of 
office  was  prescribed  by  the  constitution  or  laws  of  the  United  States, 
it  was  held  at  the  pleasure  of  the  appointing  power,  and  that  the 
power  of  removal  in  such  cases  was  incident  to  that  of  appointment ; 
that  the  president,  anterior  to  that  act,  possessed  the  power  of 
removing  all  officers,  civil  and  military,  except  those  in  the  judicial 
department,  or  where,  congress  had  given  some  other  duration  to 
their  office.  In  the  absence  of  all  constitutional  provision,  or  statu- 
tory regulation,  it  would  seem  to  be  a  sound  and  necessary  rule  to 
regard  the  power  of  removal  as  incident  to  the  power  of  appointment. 
This  power  of  removal  from  office  was  a  subject  of  much  dispute, 
and  upon  which  a  great  diversity  of  opinion  was  entertained  in  the 
early  history  of  the  Federal  government.  This,  however,  related  tc 
the  power  of  the  president  to  remove  officers  appointed  with  the  con- 
currence of  the  senate,  and  the  great  question  was,  whether  the 
removal  was  to  be  by  the  president  alone,  or  with  the  concurrence 
of  the  senate,  both  constituting  the  appointing  power.  No  one 
denied  the  power  of  the  president  and  senate  jointly  to  remove, 
where  the  tenure  of  office  was  not  fixed  by  the  constitution  or  act 
of  congress.  This  was  a  full  recognition  of  the  principle,  that  the 
power  of  removal  was  incident  to  the  power  of  appointment,  in  all 
such  cases.  But  it  was  very  early  adopted,  as  the  practical  con- 
struction of  the  constitution,  that  this  power  was  vested  in  the  presi- 
dent alone.  And  this  doctrine  has  been  recognized  by  the  supreme 
court  of  the  United  States,  in  the  case  of  ex  parte  Hennen,  13  Pet- 
226,  and  acquiesced  in  by  every  department  of  the  government  from 
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that  time,  down  to  the  adminiBtratiou  of  Preaiident  Johnson,  when 
the  tenure  of  office  act  was  passed  by  congress. 

And,  upon  reference  to  our  present  constitution,  it  will  be  seen  that 
the  twenty-ninth  section  of  the  first  article  provides  that  no  person 
shall  be  elected  or  appointed  to  any  office  in  this  State,  for  life  oi 
during  good  behavior,  but  the  term  of  all  offices  shall  be  for  some 
specified  period.  This  was,  evidently,  intended  to  limit  the  tennre 
of  office  to  some  certain,  fixed  and  definite  period,  ascertained 
according  to  the  divisions  of  time  in  the  calendar,  by  days,  weeks, 
months  and  years.  This  construction  accords  with  the  genius  and 
spirit  of  our  institutions,  and  is  sustained  by  the  various  permanent 
provisions  of  the  constitution. 

The  tennre  of  office  of  the  judges  of  the  supreme  court  is  limited 
to  nine  years.  The  term  of  office  of  the  governor,  secretary  of 
State,  auditor  of  public  accounts.  State  treasurer,  attorney-general, 
district  attorneys,  chancellors,  senators,  and  clerks  of  the  supreme, 
circuit  and  chancery  courts,  is  respectively  limited  to  four  years,  as 
is  also  that  of  the  lieutenantrgovernor.  The  members  of  the  house 
of  representatives  hold  their  office  for  two  years.  And  all  county 
officers,  with  the  exceptions  of  the  clerks  of  the  circuit  and  chan- 
cery courts,  will,  after  their  temporary  and  provisional  appointments 
shall  have  terminated  by  an  election  of  these  officers  by  the  people, 
hold  their  respective  offices  for  the  term  of  two  years,  under  the 
permanent  provisions  of  the  constitution. 

With  the  view  to  the  completed  organization  of  the  State  govern- 
ment, under  the  existing  constitution,  the  sixth  section  of  the 
twelfth  article  above  referred  to,  made  it  the  imperative  duty  of  the 
governor,  after  the  expiration  of  thirty  days  after  the  ratification  of 
the  constitution,  to  appoint,  by  and  with  the  advice  and  consent  of 
the  senate,  all  county  officers  throughout  the  State,  in  numbei 
between  two  and  three  thousand.  This,  it  must  be  conceded  by  all, 
was  a  very  arduous,  high  and  responsible  duty.  It  is  his  duty  to 
sec  that  the  laws  are  faithfully  executed,  and  the  public  interests 
require  it.  This  can  be  effected  only  through  the  instrumentality 
of  honest,  capable,  faithful  and  efficient  officers.  In  the  appoint- 
m(^nt  of  these  officers,  the  governor  had  to  rely  as  to  their  qualifica- 
tions upon  information  derived  from  others,  and  that  information 
may  not  always  have  been  correct,  as  subsequent  developments,  io 
some  instances,  have  shown.  Having  to  make  so  many  appoint- 
ments in  a  short  period  of  time,  it  is  not  at  all  surprising  thatsoms 
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of  these  various  appointees  should  prove  unworthy  of  the  trust 
reposed  in  them.  And  it  must  he  conceded  that  the  corrective  of 
the  evils,  which  may  result  from  any  improper  appointments, 
should  rest  somewhere.  As  these  appointments  were  only  provis- 
ional and  temporary  in  their  nature  and  character,  and  no  mode 
pointed  out  in  the  constitution  for  the  removal  of  these  temporary 
appointees,  the  legislature  thought  proper  to  confer  that  power  upon 
the  governor,  and,  in  doing  so,  we  are  not  prepared  to  say  that  it 
was  an  assumption  of  legislative  power  not  authorized  hy  the  con- 
stitution. This  court  would  hesitate  before  it  would  declare  the 
action  of  a  co-ordinate  depai*tment  of  the  government  unconstitu- 
tional and  void,  unless  it  was  clearly  and  undoubtedly  so.  For  it  is 
a  wise  and  salutary  rule,  in  regard  to  judicial  construction  of  con- 
stitutional provisions,  that,  in  cases  of  doubt,  every  possible  pre- 
sumption and  intendment  will  be  made  in  favor  of  the  constitution- 
ality of  the  act  in  question,  and  that  the  courts  will  interfere  only 
in  cases  of  clear  and  unquestioned  violation  of  the  fundamental 
law.  But  where,  however,  the  violation  of  the  constitution  is  clear, 
the  argument  ab  inconvenienii  should  have  but  little  weight. 
Sedgwick  on  Statutory  and  Constitutional  Law,  482.  The  power 
of  the  courts  of  justice  to  declare  the  nullity  of  legislative  acts 
which  violate  the  provisions  of  the  constitution,  while  it  is 
undoubted,  should  be  exercised  with  extreme  caution,  and  never 
where  a  serious  doubt  exists  as  to  the  true  interpretation  of  the 
provisions  alleged  to  be  repugnant.  Clark  v.  People,  26  Wend.  599 ;. 
Sun  Mutual  Insurance  Co.  v.  City  of  New  York,  5  Sandf.  10;  Lane 
V.  Dornian,  4  111.  238 ;  Foster,  ftr'r,  v.  Essex  Bank,  16  Mass.  245. 
And  where  the  meaning  of  a  constitutional  clause  is  doubtful,  a  stat- 
ute alleged  to  be  in  conflict  with  it  must  be  held  to  be  valid.  Far- 
mers (6  Mechanics'  Bank  v.  Smithy  3  Serg.  &  Bawle,  63,  73.  Thia 
is  a  safe  and  well-recognized  principle  of  judicial  construction  of 
constitutional  provisions. 

The  twenty-eighth  section  of  the  fourth  article  of  the  constitution 
provides  that  the  governor  and  all  other  civil  officers  in  this  State 
shall  be  liable  to  impeachment  for  treason,  bribery,  or  any  high 
crime  or  misdemeanor  in  office;  and  the  twenty-ninth  section 
requires  a  concurrence  of  two-thirds  of  all  the  senators  present  to 
eonviot;  and  the  thirtieth  section  provides  that,  upon  conviction, 
ihe  judgment  shall  not  extend  further  than  removal  from  office,  and 
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disqualification  to  hold  any  office  of  honor,  trnst  or  profit  nnder 
this  State. 

This  mode  of  proceeding  by  impeachment  is,  by  no  means,  appli- 
cal'le  to  county  officers.  By  the  twenty-sixth  section  of  article  6,  it  is 
piovided  that  clerks,  sheriffs,  and  other  county  officers,  for  willful 
neglect  of  duty  or  misdemeanor  in  office,  shall  be  liable  to  present- 
ment or  indictment  by  grand  jury  and  trial  by  petit  jury,  and,  upon 
con  miction,  shall  be  removed  from  office.  And  this  is  the  mode  of 
removal  contemplated  in  the  twenty-first  section  of  article  5,  which 
provides  that  a  sheriff,  coroner,  treasurer,  assessor  and  surveyor 
shall  be  elected  in  each  county  by  the  qualified  electors  thereof,  who 
shall  hold  their  offices  for  two  years,  unless  sooner  removed.  All 
county  officers,  without  exception,  after  their  election  by  the  qualified 
voters  of  the  county,  shall  hold  their  respective  offices  until  removed 
upon  conviction  under  a  presentment  or  indictment 

The  twenty-second  section  of  said  last-mentioned  article,  in  rela- 
tion to  the  tenure  of  office,  provides  that  all  officers  named  in  this 
article  shall  hold  their  offices  during  the  term  for  which  they  were 
elected,  unless  removed  by  impeachment  or  otherwise.  This  pro- 
vision can  only  apply  to  such  officers  as  have  been  elected  by  the 
people,  when  the  State  government  is  fully  organized,  and  all  the 
permanent  provisions  of  the  constitution  are  in  full  operation ;  and 
cannot,  with  any  propriety,  be  applied  to  district  attorneys  and 
county  officers,  who  have  not  yet  been  elected,  but  hold  their  offices 
by  appointment  under  a  temporary  provision,  which  will  cease  to 
operate  when  these  officers  are  elected  by  the  people  for  the  term 
of  years  defined  and  fixed  by  the  constitution. 

The  terms  **  unless  removed  by  impeachment  or  otherwise,''  can 
have  no  application,  as  we  have  seen,  to  appointments  to  office  under 
the  sixth  section  of  the  twelfth  article  of  the  constitution,  and  must 
be  taken  distributively.  The  governor,  lieutenant-governor,  secre- 
tary of  State,  auditor  of  public  accounts,  State  treasurer,  attorney- 
general,  and  district  attorneys,  when  elected,  are  liable  to  removal 
by  impeachment,  and  the  judges  of  the  supreme  and  inferior  court-a 
may  be  removed  from  office,  either  by  impeachment,  or  by  the 
governor,  on  the  joint  address  of  two-thirds  of  each  branch  of  the 
legislature.  And  the  term  "otherwise,"  in  that  connection,  can 
mean  only  the  mode  of  removal  of  county  officers,  prescribed  in  the 
twenty-sixth  section  of  the  sixth  article  of  the  constitution,  by 
presentment  or  indictment    By  this  construction  we  avoid   an 
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apparent  conflict,  and  make  the  different  proyiaions  of  the  co.isti- 
tution,  upon  this  Bubject^  harmonize. 

We  hare  said  that  there  is  no  mode  indicated  by  the  constitution 
bj  which  these  provisional  appointees  can  be  removed  from  office ; 
and  this  view  of  the  subject  is  strengthened  bj  the  fact,  that  some 
of  the.i)  are  not  in  the  full  exercise  of  the  powers  granted  them  in 
the  constitution.  As,  for  iastance,  the  board  of  supervisors  cannut, 
antil  they  and  the  other  county  officers  shall  have  been  elected  by 
the  qualified  electors  of  the  county^  exercise  their  full  jurisdiction. 
The  twentieth  section  of  the  sixth  article  of  the  constitution  pro- 
vides, that  said  board  shall  have  fall  jurisdiction  over  roads,  ferries 
and  bridges,  and  shall  order  all  county  elections  to  fill  vacancies 
that  may  arise  in  their  county.  No  one,  we  presume,  will  contend 
that  the  board  of  supervisoi'S  have  any  power  to  order  an  election 
to  fill  any  vacancy  that  may  occur  in  their  county,  until  after  the 
county  offices  shall  have  been  filled  by  an  election  by  the  people; 
and  any  failure  to  do  so,  until  after  that  event,  would  not  subject 
them  to  a  presentment  or  indictment  by  the  grand  jury. 

Ilence,  we  conclude  that  the  governor  has  the  power  to  remove 
from  office  all  district  attorneys  and  county  officers,  until  those 
officers  have  been  elected  by  the  people,  when  that  power  will  cease 
and  determine,  and  the  incumbents  of  office  will  be  thereafter  sub- 
jected to  removal  therefrom,  only  in  the  mode  and  manner  pointed 
out  in  the  constitution. 

We  think  that  the  act  in  question,  conferring  the  power  of  removal 
on  the  governor,  with  the  limitation  herein  stated,  is  not  unconsti- 
tutional, and  that  the  chancellor  did  not,  therefore,  err  in  dissolving 

the  injunction. 

The  decr$0  must  te  affirmed. 


MORBis,  appellant  v.  McMoBBis. 

(44Mi8s.  44L) 

Uhiiamped  instrument. 

A  piomiBSory  note,  not  stamped  in  accordance  with  the  United  States  revenne 
laws,  JDMj,  in  the  absence  of  fraud,  be  stamped  at  the  trial  of  an  action  on 
the  note,  and  then  given  in  evidenoe.  Mere  omission  to  stamp  a  note  is  nol 
evidence  of  fraudulent  intent. 
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AcTiOK  to  recover  the  amount  of  a  promissory  note  executed  by 
Geo.  M.  Morris,  November  28, 1866,  for  the  payment  of  $104. 

The  defendant  pleaded  no^i  assumpsit^  and  the  issue  was  tried  at 
the  July  term,  1870,  of  the  Wilkinson  county  circuit  court,  before 
James  M.  Smiley,  circuit  judge,  and  a  jury.  Upon  the  trials  the 
plaintiff  offered  in  evidence  to  the  jury  the  note  or  due4)ill  sued 
on,  and  upon  which  this  action  was  brought,  whereupon  the  defend- 
ant objected  to  the  admission  of  the  note  in  evidence,  on  the  ground 
that  there  was  no  internal  revenue  stamp  thereon,  and  that  there 
was  a  collection  district  established  at  the  time  and  place  when  and 
where  said  note  was  executed.  The  plaintiff  then  offered  to  affix  in 
open  court  the  amount  of  stamps  required  by  the  revenue  law  of 
congress,  to  which  defendant  also  objected ;  but  this  objection  waa 
overruled,  and  the  plaintiff  then,  in  open  court,  affixed  the  stamps, 
by  leave  of  the  court,  to  the  note,  which  was  then  allowed  to  be  read 
as  evidence  in  the  cause,  and  to  go  to  the  jury  as  such,  to  all  which 
the  defendant  objected  and  excepted. 

The  jury  having  rendered  a  verdict  for  the  plaintiff,  the  defendant 
prosecuted  this  writ  of  error  to  obtain  the  judgment  of  this  court, 
assigning  for  error  only  the  following: 

"  The  error  complained  of  is  this,  that  the  promissoiy  note  sued 
on,  although  executed  after  a  collection  district  was  established  at 
the  place  of  its  execution,  yet  had  no  internal  revenue  stamp  on  it, 
and  that  the  court  allowed  the  note,  on  motion  of  counsel  for 
plaintiff  in  the  court  below,  to  place  a  stamp  on  said  note,  in  open 
court,  and  then  allowed  to  be  read  in  evidence  to  the  jury.** 

ff.  8.  Van  Baton,  for  appellant 

Tabbell,  J.  (after  stating  facts.)  The  question  involved  in  this 
case  is  one  which  has  occasioned,  apparently,  no  little  embarrassment 
to  the  courts  of  the  several  States.  The  decisions  have  been  numer- 
ous, and  may  be  said,  without  impropriety,  as  a  whole,  to  have  been, 
up  to  a  recent  date,  hesitating  or  wanting  in  uniformity  as  to  the 
true  intent  of  this  law  of  congress,  in  its  relations  to  the  States  and 
their  courts. 

The  supreme  court  of  Massachusetts,  in  the  case  of  Carpenter  v. 
Smiling,  97  Mass.  452,  decided  in  1867,  after  waiving  an  opinion 
upon  the  effect  of  the  omission  of  the  stamp,  conceded  to  be  without 
Fraudulent  intent,  use  the  following  languapje,  Chief  Justice  Bigei.o w 
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delivering  the  opinion :  ^*  Bat  there  in  another  view  of  this  part  of 
the  case  which  leads  us  to  the  conclusion  that  the  want  of  a  stamp 
did  not  render  the  written  documents,  offered  by  the  defendant,  inad- 
missible. The  provision  of  the  statute  of  the  United  States  already 
cited  does  not,  in  terms,  apply  to  the  courts  of  the  several  Statea 
The  language  of  the  enactment  is  only  that  no  instruments  or 
documents,  not  duly  stamped,  shall '  be  admitted  or  used  as  evidence 
in  any  court'  until  the  requisite  stamps  shall  be  afi&xed.  This  pro- 
vision can  have  full  operation  and  effect,  if  construed  as  intended 
to  apply  to  those  courts  only  which  have  been  established  under 
the  constitution  of  the  United  States  and  acts  of  congress,  over 
which  the  Federal  legislature  can  legitimately  exercise  control,  and 
to  which  they  can  properly  prescribe  rules  regulating  the  course  of 
justice,  and  the  mode  of  administering  justice.  We  are  not  disposed 
to  give  a  broader  interpretation  to  the  statute.  We  entertain  grave 
doubts  whether  it  is  within  the  constitutional  authority  of  congi'oss 
to  enact  rules,  regulating  the  competency  of  evidence  on  the  trial  of 
cases  in  the  courts  of  the  several  States,  which  shall  be  obligatory 
upon  them.  We  are  not  aware  that  the  existence  of  such  a  power 
has  ever  been  judicially  sanctioned.  There  are  numerous  and 
weighty  arguments  against  its  existence.  We  cannot  hold  that 
there  was  an  intention  to  exercise  it,  where,  as  in  the  provision  now 
under  consideration,  the  language  is  fairly  susceptible  of  a^eaning 
wnich  will  give  full  operation  and  effect,  within  the  recognized  scope 
of  the  constitutional  authority  of  congress." 

A  similar  view  was  taken  in  45  111.  29,  and  several  other  cases. 

In  Blessinger  v.  Depuyy  25  Ind.  419,  it  was  held  that  the  docu- 
ment should  be  stamped  before  being  offered  in  evidence. 

A  class  of  cases  declared  the  doctrine  that  the  act  of  omission  to 
place  the  required  stamps  upon  an  instrument  was,  of  itself,  pre- 
sumptive evidence  of  an  intent  to  evade  the  statute,  upon  the  prin- 
ciple that  every  man  is  presumed  to  contemplate  the  ordinary  and 
natural  consequences  of  his  own  acts.  The  proof  of  justification 
was  held  to  be  with  the  party  transgressing,  and,  on  failure  to  make 
such  proof,  the  criminal  intent  was  held  to  be  'mplied. 

Such  were  the  cases  of  28  How.  417 ;  47  Barb.  187 ;  17  Ohio,  190. 
These  cases  also  hold  that  an  unstamped  instrument  is  not  legally  . 
livailuble  to  a  party  until  the  proper  stamp  is  affixed. 

In  Latham  v.  Smithy  45  111.  25,  it  is  held  that  without  the  stamp 
the  instrument  is  as  incomplete  4vs  if  it  lack  the  maker's  signature. 
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the  affixing  the  stamp,  being  the  last  essential  act  to  its  TaUdity,  and 
as  much  the  act  of  the  maker  as  his  signature  and  delivery. 

Much  the  more  numerous  class  of  cases,  however,  embracing 
decisions  of  the  courts  in  Maine,  Vermont,  Massachusetts,  New 
Y'ork,  Alabama,  Arkansas,  California,  Iowa,  Missouri,  Indiana, 
N'evada,  eta,  hold,  that  the  law  of  congress  makes  the  intent  to 
evade  the  provisions  of  the  act  a  necessary  ingredient  of  the  traiis- 
<iction.  Such,  in  fact,  are  the  express  terms  of  the  act,  which  is 
penal  in  its  character,  both  as  to  the  forfeiture  of  the  pecuniary 
penalty,  and  as  to  the  forfeiture  of  the  instrument,  the  language 
being,  ^'  with  intent  to  evade,"  etc.,  '^  shall,  for  every  such  offense, 
forfeit,"  etc.  If  there  be  no  intent  to  evade  the  law,  the  offense  is 
not  committed,  and  the  instrument  is  not  forfeited  unless  the  offense 
is  committed.  These  cases  last  referred  to  hold  the  provision  invali- 
dating the  instrument,  to  be  punitory,  and  not  to  be  extended  beyond 
the  expressed  will  of  the  law  makers.  The  act  expressly  makes  the 
offense  to  consist,  not  in  the  accidental,  but  in  the  intentional,  omis- 
sion of  the  stamp,  with  the  purpose  of  evading  such  duty.  This, 
say  these  cases,  is  the  import  of  the  language  of  the  act  of  con- 
gress, and  they  declare  that  the  courts  cannot,  for  the  purpose  of 
enforcing  a  compliance  with  the  law,  dispense  with  an  element 
made  by  the  act  necessary  to  the  forfeiture.  89  V t  412 ;  13  Allen, 
123;  53  Penn.  176;  55  Me.  145;  40  Ala.  470;  34  Cal.  167 ;  43  Mo. 
537;  24  Ark.  326 ;  25  Ind.  101;  17  Ohio,  190;  45  DL  29;  19  Iowa, 
413 ;  4  Nev.  124. 

The  rule  adopted  in  recent  cases  is,  that  in  order  to  defeat  a  recov- 
ery upon  an  unstamped  instrument,  it  must  appear,  not  merely  that 
the  note  is  unstamped,  but  that  the  stamp  was  fraudulently  omitted ; 
12  Allen,  396 ;  34  Cal.  167 ;  and  the  plea  should  allege,  not  only 
that  the  instrument  is  unstamped,  but  that  the  stamp  was  omitted 
with  an  intent  to  evade  the  provisions  of  the  revenue  law.  39  Vt 
412 ;  6  Abb.  Pr.  128 ;  44  111.  25.  As  a  corollary,  growing  out 
of  the  foregoing,  it  is  held  that  a  defendant  may  plead  and  prove 
the  want  of  a  stamp  or  proper  stamps  to  the  instrument  sued  on,  if 
the  facts,  as  pleaded  and  proved,  make  the  instrument  invalid.  2 
Nev.  17 ;  40  111.  459  ;  23  Iowa,  122. 

As  understood,  the  supreme  court  of  the  United  States  have 
recently  announced  the  doctrine,  that  an  unstamped  instrument  if 
not  invalid  unless  it  is  shown  that  the  stamp  is  omitted  with  a 
fraudulent  intent.    So,  in  a  late  case  in  New  York,  it  was  held  that 
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a  stamp  might  be  aflSzed  to  a  note  upon  the  trial,  in  open  court, 
unless  proof  was  made  that  the  omission  was  with  the  intent  to 
d/Bfiraud  the  revenue. 

The  aflSxing  of  the  stamp  is  certainly  an  advantage  to  the  revenue, 
and  thus  far  the  object  of  government  is  subserved,  while  the 
))enalty  for  the  neglect  to  aflSz  the  stamp  at  the  proper  time  is  still 
the  subject  of  adjudication  between  the  collector  and  the  party  in 
defrault 

Id  llie  case  at  bar,  no  evidence  was  offered  of  a  fraudulent  intent 
m  the  neglect  to  place  a  stamp  upon  the  note,  as  required  by  law. 
We  are  of  the  opinion,  and  believe  the  rule  to  be  a  true  and  just 
one,  that  the  mere  failure  to  afiix  the  stamp  is  not  evidence  of  an 
intention  to  evade  the  revenue  law,  and  that  the  objector,  in  such 
cases,  must  show  that  the  omission  of  the  stamp  was  with  a  fraudu- 
lent intent     Vide  6  Abb.  Pr.  128 ;  55  Me.  145 ;  3  T.  R  31. 

In  the  consideration  of  this  case,  we  have  sought  a  solution 
which  should,  at  the  same  time,  sustain  the  law  of  congress  and 
preserve  the  rights  of  the  States  and  the  independence  of  the 
State  courts.  Happily,  the  early  impression  that  this  law  would 
have  to  be  resisted  as  an  encroachment  upon  the  integrity  of 
the  States,  rather  than  solved  by  judicious  rules,  has  passed  away, 
and  the  rules  adopted  and  followed  herein  seem  to  us  to  obviate 
every  possible  shadow  of  seeming  conflict 

Tliejudgvient  is  affirmed* 

NOTB.  —  See  notes,  anU^  pp.  61  and  468.  ~  Rep. 


Memphis  &  Charleston  B.  B.  Co.,  appellant,  v.  Whitfiblik 

(44  Mta8.4M.) 

Oommon carrier—  injury  to  pauengere  lecmng  raikoay  ear. 


Defendant's  train  of  cars,  a  freight  and  passenger  train,  on  which  plaintiff 
a  paseenger,  having  reached  the  station  at  which  plaintiff  was  to  alight, 
fMwsed  several  hundred  yards  beyond  the  depot,  stopping  at  an  unusual 
place,  where  it  was  low  and  icy.  Plaintiff  demanded  of  the  conductoi 
that  the  train  should  be  backed,  which  was  refused.  In  attempting  to 
alight,  plaintiff  dislocated  his  knee.  The  jury  found  negligence  in 
defendant  and  a  verdict  for  plaintiff.  ITeld,  on  appeal,  that  defendant  had  no 
KTound  for  exception.    (8ff  fiote,  p.  706.) 
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AoTiON  to  recover  for  injuries  received  by  a  passenger  in  alight- 
ing from  a  railway  car.  The  opinion  states  the  case.  Veidict  and 
judgment  for  plaintiff.    Defendant  appealed. 

Inge^  Beene  £  Curiae,  for  appellant,  cited  Shearm.  &  Bedf.  on  Neg. 
312,  319 ;  Evamville  £  C,  R.  R.  Co,  v.  Duncaii,  28  Ind.  441 ;  Siner 
V.  Great  Western  R.  R.  Co.,  3  Exch.  150;  4  ii  117;  S.  R.  R.  Co. 
V.  Kendrix  et  ux.,  40  Miss.  387. 

Oholson  £  Cooper,  for  appellees,  cited  Sheann.  &  Redf.  on  Neg.  311 ; 
Angeirs  Law  of  Carriers,  433,  §  344 ;  i?.  R.  Co.  v.  Hurst,  36  Miss.  666 ; 
R.  R.  Co.  V.  Kendrix  et  ux,,  40  id.  390 ;  Heirn  v.  JfcCaughan  et  ux^ 
32  id.  19 ;  38  id.  243. 

Tarbbll,  J.  This  action  was  instituted  in  the  circuit  court  of 
Tishomingo  county,  by  F.  E.  Whitfield,  to  recover  damages  of  the 
Memphis  &  Charleston  R.  R.  Co.,  as  common  carriers,  for  injuries 
received  by  the  plaintiff  as  a  passenger  on  the  cars  of  the  company. 

The  declaration  is  in  the  usual  form  in  trespass  on  the  case  for 
injuries  to  the  person,  through  the  wrongful  acts  of  the  company's 
servants. 

Defendants  pleaded  the  general  issue.  A  trial  resulted  in  a  ver- 
dict for  plaintiff  of  (2,000,  which  verdict,  on  motion,  was  set  aside. 
On  the  second  trial  the  jury  increased  their  finding  to  $4,500.  A 
motion  to  set  aside  this  verdict  was  overruled.  No  questions  were 
raised  upon  the  testimony.  The  motion  for  a  third  trial  was  on  the 
following  grounds :  Ist.  This  verdict  was  contrary  to  law;  2d.  It 
was  contrary  to  the  evidence ;  3d.  It  was  contrary  to  the  instruc- 
tions of  the  court;  4th.  The  instructions  given  for  plaintiff  were 
improper ;  5th.  Instructions  asked  by  defendants  were  improperly 
refused ;  6th.  The  verdict  is  excessive  in  damages. 

The  case  having  been  brought  to  this  court,  a  reversal  of  the 
judgment  is  asked  for  the  causes  stated  in  the  motion  for  a  new 
trial ;  for  the  further  reasons  that  the  court  refused  to  give  the  2d, 
3(1,  4th,  5th  and  8th  instructions  asked  by  defendants;  because  their 
motion  for  another  trial  was  denied ;  and  because  the  court  erred 
in  giving  the  6th  instruction  for  plaintiff. 

Counsel  on  both  sides  have  referred  to  numerous  authoritieB,  all 
of  which,  with  others,  we  have  carefully  examined. 

Except  the  6th,  the  instructions  for  the  plaintiff  in  the  court 
hf^low,  and  those  given  for  the  defendants  therein,  are  unobjection^ 
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able.  The  plaintiff  (Whitfield)  purchased  a  ticket  at  Corinth  for 
Chewalla,  with  which  he  entered  a  car  for  the  reception  of  passen- 
gers, attached  to  a  freight  ti*ain.  His  ticket  was  taken  up  by  tho 
conductor.  Kearing  Chewalla,  the  signal  to  stop  was  given,  but 
the  train  passed  several  hundred  yards  beyond  the  depot,  stopping 
at  an  unusual  place,  which  was  low  aud  wet  Whitfield  demanded 
that  the  train  should  be  backed  to  the  platform.  The  conductor 
gave  the  signal  to  back,  but  the  eiigineer  made  no  effort  to  obey. 
The  conductor  then  informed  Mr.  Whitfield,  and  testified  on  th** 
trial,  that  owing  to  the  condition  of  the  track  and  grade,  the  train 
could  not  be  backed,  and  that  Mr.  Whitfield  must  get  out  there. 
No  special  circumstances  of  insult,  oppression,  or  tyranny,  appear 
in  the  reported  testimony,  but  the  conductor  stood  by  and  saw  Mr. 
Whitfield  alight,  without  any  offer  to  aid  him  in  so  doing,  or  by 
warning,  or  advice.  Nothing  was  said  about  the  steps  underneath 
the  car  until  after  the  accident,  and  it  does  not  appear  that  Mr. 
Whitfield  had  any  knowledge  of  them.  To  use  the  steps,  involved 
his  getting  out  backwards,  with  his  face  to  the  car,  and  his  back  to 
the  landing  place  on  the  ground.  Seating  himself  upon  the  floor 
of  the  car,  with  his  hands  hold  of  an  iron  rod  extending  along  the 
side  of  the  car,  he  swung  himself  out  upon  the  ground,  wet,  icy, 
and  slippery,  from  several  days'  previous  snows.  In  jumping,  ho 
dislocated  and  seriously  injured  his  knee. 

Whether  the  engineer  and  conductor  were  competent,  careful 
and  prudent  men ;  whether  the  engine  was  a  sound,  strong  and 
propef  one  for  the  train,  and  condition  of  the  road ;  whether,  in 
view  of  the  previous  storms,  the  train  was  overloaded,  and  whether 
the  necessary  skill  and  foresight  had  been  exercised,  seem  not  to 
have  been  noted  on  the  trial.  It  simply  appears  that  the  train 
passed  the  depot  several  hundred  yards;  the  plaintiff  demanded 
that  the  train  be  backed ;  it  was  not  done,  nor  was  any  effort  made 
to  do  so,  and  the  plaintiff  was  required  to  get  out  at  an  unusual 
place,  where  there  was  no  platform,  without  aid,  advice,  suggestion 
or  warning. 

The  facts  herein  being  brief  and  simple,  and  having  been  deter- 
mined by  a  jury  of  the  county,  we  should  be,  independent  of  the 
question  of  damages,  under  the  sixth  instruction  for  plaintiff,  dis- 
inclined to  look  further  into  this  case.  The  question,  however, 
prosented  by  the  sixth  instruction  given  for  plaintiff,  in  connection 
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with  damages  allowed,  and  the  fourth  reAised  for  the  defendants, 
are  important,  and  require  examination.  The  sixth  instmction  for 
plaintiff  is  as  follows:  ''In  all  actions  of  loss  against  common 
carriers,  the  jury,  in  their  discretion,  are  to  weigh  all  the  circum 
stances  of  the  case;  and  are  authorized  to  find  exemplary  damages, 
when  they  consider  the  personal  wrong  and  injury  of  such  a 
character  as,  in  their  judgment,  to  chII  for  the  imposition  of  exem- 
plary damages." 

The  instructions  asked  for  the  defendants,  and  refused  by  the 
court,  except  the  fourth,  were  but  repetitions,  in  other  language, 
of  those  given,  and  were,  therefore,  properly  refused  in  the  discretion 
of  the  court.  The  fourth  instruction  referred  to  is  as  follows: 
"  Even  though  the  jury  believe  that  the  phiintiff  was  wholly  without 
fault  in  the  ])roducing  the  injury  comphiined  of,  and  used  all  proper 
care  to  prevent  the  accident  or  injury,  yet,  if  from  the  evidence,  the 
jury  believe  that  thei*e  was  no  recklessness,  wantonness,  willfulness, 
or  malice,  nor  malicious  intent,  upon  the  part  of  the  defendants  or 
their  agents,  the  jury  cannot  find  exemplary  damages." 

The  points  for  adjudication,  as  we  understand  this  case^are,  first, 
instructions  in  this  class  of  cases,  invoking  the  rights,  obligations 
and  duties  of  the  respective  parties ;  and,  second,  damages  when 
they  should  be  compensatory  only,  embracing  the  subjects  of  com- 
pensatory allowance  ;  and  when  punitory  damages  may  be  allowed. 

Up  to  the  point  of  stopping  the  train  beyond  the  Chewalla  depot, 
the  responsibility  was  wholly  with  the  company  and  its  agent.s. 
There  was,  up  to  that  time,  no  fault  on  the  part  of  the  plaitftiff  in 
the  action,  nor  did  he  contribute  in  any  way  to  the  neglect  of  ilw 
railroad  company  in  running  past  the  station.  In  thus  passing  the 
platform,  and  requiring  the  passenger  to  alight  without  assistance, 
in  an  unusual  place,  and  without  a  safe  spot  to  alight  upon,  the 
company  was  prima  facie  guilty  of  a  neglect  which  it  was  the  province 
of  the  jury  to  eliunicterize  from  the  evidence,  whether  it  was  justifi- 
able or  excusable  ;  whether  unavoidable  or  voidable;  and  whether 
all  the  circumstances  culminating  in  the  stopping  the  train  where 
it  did  stop,  and  the  refusal  or  failure  to  back,  on  demand,  to  the 
platform,  were  mitigating  or  aggravating,  were  facts  for  the  con- 
sideration of  the  jury.  Stopping  the  train  at  an  nnsual  place, 
rendered  the  company  presumptively  in  the  wrong  to  that  extent, 
and  the  onvft  of  explaining  this  neglect  was  thrown  upon  the 
defendants.     Shearm.  &  Redf.  on    Neg.,  §  12,280;    Sedgwick   on 
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Dam.  565 ;  Cfurtiss  y.  R.  £  8.  S.  R.  Co.,  20  Barb.  285 ;  Augell, 
g  569 ;  2  Redfield'g  Law  of  Railways,  §  176. 

'Ihe  next  branch  of  this  case,  in  order  of  ocoarrence,  embraces 
the  circumstances  attending  the  exit  of  Whitfield  from  the  cars. 
He  demanded  that  the  train  should  be  backed  to  the  platform 
Though  the  signal  to  back  was  given,  no  effort  was  made  by  the 
engineer  to  do  so,  and  the  conductor  replied  that  the  train  could 
not  be  backed.  The  choice  was  thus  submitted  to  the  plaintiff 
of  getting  off  the  train  at  an  unusual  place,  or  of  going  on  to  the 
next  station  ;  a  choice  which  the  company  had  no  rigkt  prima  facie 
to  impose  upon  a  passenger.  He  was  required  to  get  out  then  and 
there,  and  was  allowed  to  do  so,  without  aid,  suggestion,  or  warning, 
the  conductor  standing  silently  by  his  side  while  he  was  alight- 
ing. A  brakesman  ran  to  his  side,  after  his  injury,  but  it  does  not 
appear  that  he  did  so  at  the  suggestion  of  the  conductor,  or  that  the 
latter  so  much  as  expressed  sympathy  for  his  sufferings. 

Not  only  were  the  reasons  for  running  past  the  station,  the  sub- 
ject of  inquiry  by  the  jury,  but,  also,  the  reason  why  the  train  was 
not  backed  to  the  platform,  on  demand,  and  all  the  facts  and  circum- 
stances of  the  exit  of  the  plaintiff  from  the  cars  of  defendants. 
Was  the  refusal  to  back  the  train  capricious  and  willful  ?  Was  the 
engineer  competent  ?  Was  the  engine  sufficient?  Was  the  train 
overloaded  ?  Had  judgment,  skill  and  prudence  been  exercised  ? 
If  there  was  neglect  in  any  of  these  respects,  on  the  part  of  the 
company  or  its  servants,  what  was  the  degree  or  character  of  that 
neglect?  Were  the  means  which  defendants  had  provided  for 
alighting  from  their  cars  ample  and  sufficient,  under  the  circum- 
stances, to  insure  the  safe  descent  of  plaintiff?  Was  the  conduct 
of  the  conductor,  while  the  plaintiff  was  getting  out  of  the  cars, 
such  as  the  circumstances  required  of  him  ?  Did  the  plaintiff,  in 
alighting,  exercise  ordinary  care  and  prudence  to  avoid  accidents  or 
injuries  to  himself? 

These  were  some  of  the  questions,  under  suitable  instructionsi 
from  the  court,  proper  for  the  consideration  of  the  jury.  It  is  true 
that  parties  to  contributory  or  mutual  injuries  cannot  recover  for 
the  damages  sustiained.  Heil  v.  Olanding,  42  Penn.  493 ;  Pierce, 
272-475 ;  S.  &  R.  318 ;  Sedg.  103,  539 ;  1  Redf.  545,  et  seq. ;  but  the 
negligence  of  the  respective  parties,  first,  as  to  the  company  in  run- 
ning beyond  the  station,  and  then  as  to  the  conduct  of  the  company's 
servants, during  the  exit  of  plaintiff  from  the  cars;  and,  secondly,  aa 
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to  the  condnct  of  the  plaintiff,  himself,  in  his  mode  of  alighting ; 
because  the  plaintiff  cannot  recover  for  damages  which  he  might 
have  avoided  by  the  exercise  of  ordinary  care  and  diligence,  were  the 
turning  points  in  the  case.  Dix  v.  Browfi,  41  Miss.  131 ;  Laing  t. 
Colder,  2  Am.  B.  Cas.  378 ;  id.  399. 

Railroad  companies,  say  the  court,  m  R.  B.  Co.  t.  AspeUy  23 
Penn.  149,  '^must  carry  the  passengers  to  their  respective  places  of 
destination,  and  set  them  down  safely,  if  human  care  and  foresight 
can  do  it*'  Vide,  also,  Angell,  609,  §  541,  and  §§  621-671.  Paasen- 
ger  carriers,  says  Shaw,  C.  J.,  in,  FarweU  v.  B.  <&  W.  R.  B.  Co.,  4 
Meta  49,  ^are  held  to  the  strictest  responsibility  for  care,  vigilance 
and  skill,  on  the  part  of  themselves  and  all  persons  employed  by 
them,  and  they  are  paid  accordingly."  The  obligation  of  railroad 
companies  to  provide  platforms  or  safe  places  of  deposit  for  passen- 
gers to  alight  on,  at  their  stations,  and  to  deliver  passengers  on  such 
platforms  or  safe  places  of  deposit,  is  well  settled.  Shearm.  &  Sedfl 
on  Negl.  §§  275-277. 

The  carrier  must  use  due  care,  not  only  in  conveying  his  passen- 
gers upon  the  journey,  but  in  all  preliminary  matters,  such  as  their 
reception  into  the  vehicle,  and  their  accommodation  while  waiting 
for  it.    Shearm.  &  Sedf.,  §  275. 

The  obligation  of  a  carrier  to  assist  passengers  in  getting  on  and 
off  depends  largely  upon  the  nature  of  his  vehicle,  the  facility  with 
which  access  may  be  had  without  assistance  and  similar  circum- 
stances.   Shearm.  &  Eedf.,  §  278 ;  Warren  v.  F.  R.  R.  Go.,  8  Allen,  227. 

A  railway  company,  stopping  its  train  for  passengers  at  a  place 
so  steep  that  they  could  not  easily  climb  upon  the  train,  would  be 
bound  to  assist  them  to  do  so.  S.  &  R  §  278;  and,  most  assuredly, 
not  less  so  to  aid  a  passenger  in  alighting,  undor  similar  circum- 
stances. The  conductor  is  bound,  upon  the  request  of  any  passenger, 
to  move  the  train  backward  or  forward,  so  as  to  enable  the  passenger 
to  step  upon  the  platform.    Shearm.  &  Redf.,  §  277. 

I'he  general  rule,  as  to  all  persons  professing  to  exercise  any  trade 
or  employment  for  all  persons  indifferently,  is,  that  they  are  bound 
for  a  due  application,  on  the  part  of  their  servants,  of  the  necessary 
attention,  art  and  skill.    Angell,  §  540. 

Although  the  record  presents  to  us  a  case  wherein  the  railroad 
company  is  presumptively  guilty  of  negligence  in  running  past  the 
station,  in  stopping  at  an  unusual  place,  and  in  permitting  a  pas- 
senger to  alight  without  assistance,  under  the  circumstances  detailed 
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in  the  iBCord;  yet,  if  the  plantifl^  in  getting  out,  filled  to  obaarye 
ofdiiiar;  care  aind  prudence,  in  consequence  of  vhidi  he  reeeiTed 
the  injurj,.  he  ia  not  entitled  to  recover,  unless  the  negligence  of 
defendants  was  such  that  the  accident  happened,  notwithstanding 
the  caie  and  prudence  of  the  plaintiff.  Such  is  the  doctrine  of  the 
aflrthorities.  Angell,  559-561;  2  Redf.,  §  177,.  p.  191;  Pierce,  475; 
Sedg.  539  and  cases  therein  cited ;  S.  &  B.  318,  320;  Heil  y.  Gland- 
ing,  42  Penn.  493 ;  Dix  r.  Br&wn,  41  Miss.  131. 

The  conduct  of  both  plaintiff  and  defendants,  on  that  occasion, 
whether  the  latter  discharged  all  their  obligations  to  their  passenger, 
or  were  guilty  of  neglect,  and  the  character  or  degree  of  that  neglect, 
and,  also^  whether  the  passenger  acted  with  ordinary  prudence  and 
eare,  should  haye  been  distinctly,  as  they  were  substantially,  sub- 
mitted to  the  consideration  of  the  jury  who  have  virtually  passed 
upon  these  questions.  Vid0  The  Evwn^viJU  <&  C.  R.  R.  Co.  v.  Low- 
dermilky  15  Ind.  120. 

Siner  v.  O,  W.  R,  R.  Co^  Law  Bep.,  3  Exch.  150,  is  distinguish- 
able from  the  ease  at  bar  in  several  respects.  That  was  an  excursion 
train,  and  too  long  for  the  platform.  No  directions  were  given  to 
passengers  to  alight,  nor  was  any  demand  made  to  back  the  cars. 
The  passengers  in  the  cars,  which  overshot  the  platform,  witliout 
demanding  the  train  to  be  backed,  voluntarily  alighted,  and,  in  doing 
so,  the  plaintiff  was  injured.  The  court  of  exchequer  held^  that 
there  was  no  evidence  for  the  jury  of  negligence  in  defendants,  and 
that  the  accident  was  entirely  the  result  of  the  plaintiff's  own 
voluntary  acts. 

So,  also,  is  Hie  Bvansvitte  dk  (7»  JZ.  £•  Co.  v.  Duncan,  28  Ind.  442, 
wherein  the  plaintiff  leaped  from  the  cars,  though  warned  that  she 
was  leaping  in  a  dangerous  place,  and  the  plaintiff,  herself,  testified 
that  she  voluntarily  made  what  she  regarded  as  a  dangerous  leap. 
It  was  on  the  4th  of  July ;  there  was  a  large  crowd  ;  a  long  excursion 
train,  and  much  haste  and  excitement  Provision  had  been  made 
for  safe  descent  upon  one  side  of  the  car  in  which  plaintiff  was,  but, 
without  observing  it,  plaintiff  jumped  from  the  opposite  side,  alight- 
ing upon  a  cross-tie.    Held,  she  was  not  entitled  to  recover. 

In  JeffersoiiviUe  R.  R.  Co.  v.  Hendricks^  26  Ind.  228,  the  plaintiff 
voluntarily  leaped  from  the  cars,  while  in  motion,  not  to  escape 
apprehended  danger,  but  to  avoid  being  carried  further.  So,  in 
Pmwh.  R*  £.  Co.  V.  Aspdl,  23  Penn.  147,  the  courts  oi  last  reecort  in 
those  cases  held  that  the  plaintiff  could  not  recover. 

VOL.VIL— 89 
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In  Foy  V.  London,  Brighton  et  ai.  K  R.  Co.,  18  C.  B.  (N.  S.)  225, 
the  train  being  longer  than  the  platform,  the  plaintiff,  a  lady  pas- 
senger, jumped  from  the  rear  car,  on  the  advice  of  a  porter.  The 
oonrt  refused  to  set  aside  a  yerdict  in  her  favor,  for  injuries  thus 
received.     Vide,  also,  S.  &  R.,  §§  281,  28a ;  Angell,  §§  547,  548. 

Our  conclusion  upon  this  branch  of  the  case  is,  that  the  negli- 
gence of  the  respective  parties  involved  questions  of  fact,  which 
were  rightfully  for  the  consideration  of  the  jury.  Where  the  gist 
of  the  action  is  negligence,  the  question  whether  the  defendant  has 
been  negligent  so  as  to  subject  him  to  liability,  and  whether  the 
plaintiff  has  been  negligent  so  as  to  exempt  the  defendant  from  lia- 
bility, is  one  of  fact  for  the  jury  under  the  instructions  of  the  court 
as  to  the  principles  of  law  applicable  thereto.  Pierce,  282,  and  cases 
sited  in  note  2. 

We  accept  the  findings  of  the  jj^iry  upon  the  questions  of  negli- 
gence as  conclusive. 

(The  judge  here  disposed  of  a  question  of  damages.) 

Judgtfient  affirmed. 

NOTB.—  RaUwsy  oompanieft  are  bound  to  bring  their  trains  tc  a  halt  at  places  oon- 
Tenient  for  paasenffers  to  alight.  Ddamatyr  y.  A.  A.  Co.,  24  Wis.  618.  In  Coeklt  t. 
SouOieoMtern  RaUway  Co.,  27  L.  T.  Rep.  (N.  S.)  3S0,  it  appeared  that  the  car  in  which 
plaintiff  rode,  being  the  last  oar,  remained  about  four  feet  from  the  platform  when 
the  train  had  stopped,  and  plaintiff,  in  attempting  to  align t,  believing  she  was  about 
to  stop  on  the  platform,  fell,  in  consequence  of  the  insufficiency  of  light  at  that  point, 
and  was  injured.  Hdd,  that  plaintiff  could  recover.  In  this  case,  Cockburn.  O.  J., 
■aid :  "An  invitation  to  passengers  to  alight  on  the  stopping  of  a  train,  without  any 
warning  of  danger  to  a  passenger,  who  is  so  circumstanced  as  not  to  be  able  to  alight 
without  danger,  such  danger  not  being  visible  and  apparent,  amounts  to  negligence 
*  *  ^  and  it  appears  to  us  that  the  bringing  up  of  a  train  to  a  final  stand-etiU, 
for  the  purpose  of  the  passengers  alighting,  amounts  to  an  invitation  to  alight,  at  all 
events,  after  such  a  time  has  elapsed  that  the  passenger  may  reasonably  infer  that  it 
is  intonded  that  he  should  get  out  if  he  proposes  to  alight  at  the  particular  station.** 
FroBO&r  v.  The  Bristol  and  ExeUr  Batiway  Co,,  2i  L.  T.  Kep.  (N.  S.)  106,  was  a  case 
exactly  similar,  and  the  plaintiff  recovered.  In  Cul.  A  Ind,  Central  A.  A.  Co.  v.  FarrdL, 
81  Ind.  406,  where  the  train  passed  beyond  the  platform  and  stopped,  leaving  one  of 
the  cars  over  a  culvert,  the  conductor  announcing  the  name  of  the  station,  and  a  paa- 
senger  in  attompting  to  alight  was  injured  by  reason  of  darkness  and  not  being  able  to 
see  where  tne  car  was,  the  company  was  held  liable.  Whittaker  v.  Manchester  and 
Shefflidd  A.  A.  Co.,  Law  Bep.,  6  G.  P.  464,  noto  8,  was  a  case  precisely  similar,  and  the 
plaintiff  was  allowed  to  recover.  But  In  Bridges  v.  North  London  A.  A.  Co.,  M  L.  T. 
Rep.  (N.  S.)  886;  L.  R.,  6  Q.  B.  877,  it  was  held  that  where  a  passenger  alighted  from  the 
last  car  of  a  train,  while  such  car  was  standing  in  a  tunnel  in  the  vicinity  of  a  station, 
a  recovery  could  not  be  had  for  the  death  of  the  passenger  In  consequence,  there  being 
no  evidence  that  the  train  had  come  to  a  final  stand-etlU,  or  to  a  place  where  the  com- 
pany designed  the  passenger  should  alight.  In  Frost  v.  Grand  Trunk  By.  Co.,  10  Allen, 
387,  it  was  held,  that "  if  a  railroad  train  is  stopi>ed  at  night,  merely  for  the  purpose  of 
•Uowing  atrain,  which  is  expected  from  the  opposlto  direction,  to  pass  by,  and  no  notice 
la  given  by  the  servants  of  the  company  to  passengers  that  they  may  leave  the  oars,  one 
who  leaves  the  oars  and  walks  Into  an  open  cattle-guard,  and  receives  personal  injury 
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thereby,  cannot  maintain  an  action  aicainst  the  company  to  recoyei  iama^res  therefor ; 
and  it  is  immaterial  that  be  was  misinformed  by  some  person  not  in  the  employment 
of  the  company  that  he  must  go  and  see  to  having  his  baggage  passed  at  a  custom 
house,  supposed  to  have  been  reached  by  the  train,  or  that  the  train  was  near  a  pas- 
senger station,  which  was  not  the  place  of  his  destination."  In  Forwyth  v.  Boston,  e^e., 
i?.  R.  Co^  108  Mass.  610,  where  a  passenger,  on  alighting  from  a  car  at  night,  instead  of 
walking  along  the  platform  to  the  end  steps,  voluntarily  step^d  off  the  side  into  a 
cattle-guard,  although  knowing  where  the  highway  crossed  the  railroad  track,  it  was 
held  that  be  was  not  In  the  exercise  of  due  care,  and  could  not  recover  for  injuriee 
thuH  occasioned. 

Reasonable  time  for  leaving  the  cars  should  be  allowed,  and  if  the  time-tables  do 
not  allow  sufficient  time  for  all  passengers,  whether  young  or  old,  to  leave  the  cars  in 
safety,  and  an  injury  is  thereby  uccasioned,  the  company  will  be  liable.  Railroad 
Comxtany  v.  Ba^ddeu^  54  111.  19;  6  Am.  Kep.  71.  But  sick  persons  and  persons  unable 
to  take  care  of  themselves  should  provide  themselves  with  proper  assistants  while 
traveling  in  railroad  care ;  and  if  a  person  is  sick  and  unable  to  walk  without  assist- 
ance,  thereby  requiri  g  longer  delay  at  the  station  than  usual,  he  should  give  timely 
notice  to  the  conductor.  New  Orleans,  etc,  R,  R.  Co,  v.  Stalham,  42  Miss.  607.  In 
iUfrioto  Central  R.  R.  Co.  v.  SUtttotiy  5  Am.  Kep.  100 ;  54  111.  133,  it  appeared  that  the 
train  upon  which  the  passenger  was  traveling,  having  stopped  at  a  station,  remained 
a  reasonable  time  for  passengers  to  alight,  but  he,  not  availing  himself  of  the  oppoiw 
tunlty,  waited  until  the  train  began  to  move,  when.  In  attempting  to  leave  the  cars, 
he  was  fatally  Injured.  Held,  that  the  company  was  not  liable,  there  being  no  proof 
of  mismanagement  of  the  train  or  careless  conduct  of  the  employees. 

Passengers  at  intermediate  stations  where  trains  stop  for  refreshments  have  the 
same  rights  in  reference  to  safe  egress  and  ingress,  and  proper  station  accommoda^ 
tions  and  platforms  as  at  the  termini  of  the  passage.  McDotiald  v.  Chicago  A  N,  W.  R. 
R.  Co,,  ante.  But  the  rights  of  the  passenger  while  a  train  is  stopping  at  an  Intei^ 
mediate  station  for  the  purposes  of  the  railroad  alone,  and  not  for  the  refreshment 
t>f  the  passenger,  are  not  so  extended.  Frost  v.  Grand  Trunk  R.  R.  Co.,  ante.  In  Stats 
V.  Grand  Trunk  R.  R.  Co.,  4  Am.  Kep.  258;  58  Me.  176,  the  rule  was  laid  down  that  a 
passenger  on  a  railway,  who  purchases  a  ticket  for  a  distant  station  and  gets  off  the 
train  temporarily,  and  without  notice,  invitation  or  objection,  while  It  is  stopping  at  an 
Intermediate  station,  does  no  illegal  act,  but,  for  the  time,  he  surrenders  his  place  and 
rights  as  a  passenger ;  but  he  may  return  and  resume  his  place  and  rights  as  apassenget 
on  the  train  before  it  starts,  and  the  officers  of  the  railway  are  bound  to  give  reasoB- 
■bto  notice  of  the  starting  of  the  train.  —  Rbp. 
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JAen  of  attorney i  and  aolieitori  for  fee». 

Plmlntlff,  a  solicitor,  undertook  the  prosecution  of  a  suit  in  chancerj,  srithout  t  * 
stipulated  price  or  time  of  payment,  but  during  the  progress  of  the  suit 
withdrew  in  consequence  of  being  refused  an  advance  of  money  in  part  com- 
pensation for  services  rendered  in  the  suit.  The  suit  was  prosecuted  to  a 
Bua^ossful  termination  by  another  solicitor,  and  the  land  which  was  the  sub 
Ject-matter  in  suit,  was  sold  by  the  complainants  therein  to  a  third  pt'rson. 
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BM,  tlmt  plaintiff'  wto*  not  evtitleA  ta  be  decreed  the*  paTiiient  of  m 

abld  Bum  out  of  the  purchaae-money,  ae  a  oompensation  for  his  8eiTioe8»  tlie 

lien  aaaoUcUor.  not  shaving  attached. 

BiLL  ill  equitj  iuvolying  the  law  of  the  lien  of  attomejB  and 
nlioitors. 

Ih  1869,  Oscar  J.  E.  Stewart  filed  his  bill  of  complaint  in  the 
ohanfiery  court  of  Pike  county^  against  John  H.  Flowers  and 
Gabriel,  Margaret,  Henry,  Ann  Maria,  Susannah  and  Nancj 
FlowerS)  and  William  Cotton,  setting  forth  in  substance : 

That  complainant  is  a  solicitor  in  chancery ;  that  as  such  solicitor 
he  waa  employed  by  John  H.  Flowers,  in  1859,  to  prosecute  a  suit 
for  him  against  John  D.  Famham,  Edmund  M.  Foster  and  Branch 
Foster,  to  set.  aside  for  frauds  a  deed  of  a  certain  described  lot  of 
land  occupied  by  Flowers,  upon  grounds  fully  set  out  in  the  bill,  the 
success  of  which  would  veat  or  re-invest  the  title  of  the  land  in 
Flowers  or  his  children ;  that  he  filed  the  bill  as  thus  employed, 
making  the  children  of  the  deceased  wife  of  said  Flowers  his  co-com- 
plainants; that  he  devoted  considerable  time  and  money  in  the 
prosecution  of  said  suit,  obtaining  injunctions,  etc. ;  that  the  suit 
was  substantially  suspended  iVom  the  breaking  out  to  the  close  of 
the  war,  when  complainant  called  upon  Flowers  for  an  advance  of 
money  in  part  compensation  for  services  rendered  in  said  suit ; 
that  Flowers  admitted  the  request  to  be  reasonable,  but  replied  that 
the  war  had  left  him,  as  it.  had  others,  without  money,  but  that  he 
expected  shortly  to  be  able  to  hand  the  complainant  $50,  which 
however,  he  neglected  to  do ;  that  the  complainant  continued  to 
attend  the  suit,  occasionally  reminding  Flowers  of  his  neglect,  untU 
some  time  in  ]  866,  when  he  finally  and  wholly  withdrew  from  the 
cause,  of  which  he  gave  Flowers  notice  in  writing,  stating  his  rea- 
sons, viz.:  The  pressure  of  other  professional  business,  and  the 
neglect  of  Flowers  to  advance  any  thing  in  the  way  of  compensation ; 
that  the  land  for  which  that  suit  was  prosecuted  was  the  only 
property  of  Flowers  and  his  children,  and  which,  having  secured 
the  same,  by  the  aid  of  another  solicitor  than  complainant,  he  had 
'Qontraet^d  to. sell  to  defendant,  William  Cotton,  for  12,000,  and  had 
solicited  the  aid  of  the  probate  court  of  Pike  county,  in  making  title 
to  said  Cotton.  The  complainant  claims  and  demands  t200  for  hit 
services  in  said  suit,  and  alleges  valuable  services  therein  to  Flowers 
and  his  children.     An  injunction  was  issued  restraining  Cotton,  and 
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others  from  .paying  otbt  to  :Fl0WjffiB  M26%  and  Idie  complainaDt 
prayed  the  interposition  of  a  court  of  equity  in  aid.of  hisialaLaL 

At  the  September  term,  1860,  of  theohasicei^  .ooart  of  Pike 
county,  the  defendants,  John  H.  Flowecs  and  .Gaibriel  Flovmea^ 
demurred  to  the  bill,  in  substanoe,  on  the  following  gxanndSynriE.: 
1st.  Want  of  equity  on  the  face  of  the  bill ;  2d.  iBeoanae  ihe  bill 
does  not  aver  that  the  original  contr&at  iriafi,'tbat  the  fee  of  oom- 
plainant  should  be  paid  aA  the  suit  prognessed,  nor  that  iiie  eom- 
plainant  was  to  be  paid  before  final  adjudioatiion  of  the  suit;  3d. 
That  it  is  not  arerred  that  Flowers  pofiitirely  *  promised  .to  .pay  a 
portion  of  the  fees  of  his  solicitor  before  the  suit  »was  determined, 
but  that  it  is  only  avened  that  Flowers  aifeafaed  he  expected  to.be 
able  to  do  so;  4th.  That  itis not  shown :by  the  bill  that  Stewart 
rendered  any  Talnable  services,  but  that  the  iitle  .to  the  ilaad 
involved  remained  in  the  same  unsettled  eondition  as  when  the 
caase  was  undertaken  by  complainant. 

The  conrt  austained  the  demurrer,. and  dismiaKd. the  bill,  from 
which  the  complainant,  Stewart,  appeals  to  thia  ieourt,  and  this 
action  of  the  conrt  below  conatitiites  the  only.asaignmaiit  of  .«rror. 

D.  W.  Hurst  J  for  appellant 

&  E.  Paekwoody  for  appellee. 

Tarbell,  J,  (after  stating  facts).  To  present,  if  poadbl^  mAre 
distinctly,  the  basis  of  this  case,  we  repeat  briefly, .that  thC'COirtract 
alleged  in  the  bill  is  without  a  stipulated  prioe,.or  timeof  vp&yment, 
and  that  the  solicitor,  during  the  progress  of  the  suit,  withdrew  .there- 
from, the  cauae  having  been  prosecuted  to  a.caaicU»don  by  .another 
solicitor.  The  land,  in  that  controversy,  haviugbeen  aecnred  .b^  the 
complainants  therein,  was  sold  by  them  to  a  third  party,,  apparently 
on  credit.  Thcrsolieitor  thus  withdrawing,  now  .asks  .to  be  deoretd 
the  payment  of  a  reasonable  sum  out  of  the  said  .puvohasermoney, 
as  a  compensation  for  his  services  as  solicitor.  The  posaession  <by 
the  solicitor  of  papers,  writings,  deeda  or  money,  belonging  to  defemrd- 
ants,  actual  or  conatmctive,  is  not  alleged,. nor  is  a  judgment  in<tiieir 
.favor  for  the  coUection  of  money  over  which  thetsolicitor.has  .any 
control,  set  forth. 

We  have  considered  this  caae  imbued  with  a  desire  to  encourage 
and  protect  a  profession  which,  in  its  perfection,  embraces  the  learn 
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ing  of  all ;  the  perfect  lawyer,  being  master  of  the  whole  rangi)  of 
human  knowledge. 

In  the  coarse  of  onr  investigations,  we  have  consulted  everj 
adjudged  case  npon  the  lien  of  attorneys  and  solicitors  in  this 
country  and  Great  Britain,  as  well  as  all  the  text  writers.  This  lien 
as  applied  to  papers,  writings,  notes,  money,  funds,  estates  and 
judgments,  is  clearly  defined,  and  the  rules  in  their  various  phases, 
as  affected  by  the  facts  of  each  particular  case,  are  well  understood. 

To  the  extent  of  the  established  practice,  we  give  our  assent  both 
npon  conviction  of  the  justice  of  this  lien  and  npon  precedent. 
"Lien"  is  defined  to  be  "a  right  by  the  possesser  of  property  to 
hold  it  for  the  satisfaction  of  some  demand." 

As  stated  in  Edwards  on  Bailments,  386,  ^'  the  rule  is,  that  every 
bailee  for  hire,  who,  by  his  labor  and  skill,  has  imparted  an  additional 
value  to  the  goods,  has  a  lien  upon  the  property  for  his  reasonable 
charges;  this  includes  all  such  manufacturers,  mechanics,  trades- 
men and  laborers,  as  receive  property  for  the  purpose  of  repairing, 
or  otherwise  improving  its  condition."    So  of  agents,  factors,  etc. 

In  A  nderson  v.  7%^  State,  23  Miss.  459,  a  ^*  lien  "  was  defined  to 
be  a  '^  qualified  right  which,  in  a  given  case,  may  be  exercised  over 
the  property  of  another,"  and  it  was  declared  that  it "  attaches  to  the 
subjeots  of  property,  and  follows  them  in  their  transmission  to 
others."  As  a  corrollary,  it  follows  that  this  lien  secures  "  priority 
of  payment "  and  preference  in  the  appropriation  of  the  proceeds  of 
the  property. 

Webster  defines  "  lien  "to  be  "  a  legal  claim ;  the  right  by  which 
the  possessor  of  property  holds  it  against  the  owner  in  satisfaction 
of  a  demand." 

Possession,  therefore,  actual  or  implied,  or  the  right  to  the  posses- 
sion of  property,  is  essential  to  a  lien. 

The  Ken  of  attorneys  and  solicitors  is  based  mainly  upon  the 
theory  of  possession,  but  partially,  also,  by  reason  of  meritorious  and 
valuable  services,  though  it  has  been  wisely  said,  that  *^  the  lien  which 
an  attorney  is  said  to  have  is  merely  a  claim  to  an  equitable  inter- 
ference of  the  court  to  have  that  judgment  held  as  security  for  hit 
debt ; "  Barker  v.  St.  Quintin,  12  Mees.  ft  Welsh.  451 ;  Hottgh  v. 
Edwards,  37  Eng.  Law  and  Eq.  470 ;  and  <'  is  sustained  on  prin- 
ciples of  justice  and  equity."    Sweet  v.  Bartlett,  4  Sandf.  661. 

It  has  been  held  in  Massachusetts,  the  decisions  of  whose  courts 
command  the  highest  consideration,  that  *'  no  lien  in  fbvor  of  an 
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attorney  or  solicitor  exists  at  common  law/'  OetcheU  v.  Clarky  5 
Mass.  309;  Baker  v.  Gook,  11  id.  236;  Oy stead  v.  S/^y  13  id.  520. 

We  concede,  however,  that  the  doctrine  has  bee  i  incorporated 
into  the  legal  jurisprudence  of  this  country,  and  the  rules  as  estab- 
lished by  adjudged  cases  constitute  the  law  of  the  case  at  bar. 

The  origin,  growth  and  adoption  of  a  lien,  for  the  protraction  of 
attorneys,  would  be  an  interesting  inquiry  in  this  connection,  but 
suffice  it  to  say,  that  the  doctrine  became  established  about  the  time 
of  Lord  Mansfield,  and  we  regard  it  as  a  fixed  principle,  firmly 
engrafted  upon  the  common  law,  though  the  practice  and  the  decis- 
ions in  Great  Britain  and  in  this  country  are,  in  some  respects, 
widely  different,  and,  in  fact,  conflicting. 

Regarded  as  belonging  to  the  family  of  implied  liens,  and  likened 
to  the  English  doctrine  of  equitable  mortgages,  or  constructive 
trusts,  not  inappropriately  characterized  as  a  "  secret  equity,"  the 
lien  of  attorneys  has  not  been  favored  in  some  of  the  States,  and  it 
is  believed  that  its  extension  beyond  establislied  usage  would  be 
contrary  to  the  spirit  of  our  institutions. 

Without  changing,  modifying,  or  disavowing  existing  rules,  or 
creating  new  ones,  we  only  propose  in  this  instance  to  determine 
whether  the  facts  stated  in  the  bill  present  an  application  within 
the  adjudicated  cases. 

Quoting  only  primary  propositions  will  be  sufficient  foi  our 
present  purpose. 

1st.  To  assist  an  attorney  in  recovering  his  cost,  he  has  a  lien 
for  the  amount  of  his  bill,  upon  the  deeds,  papers  and  writings  of 
his  client,  which  come  to  his  hands  in  the  course  of  his  professional 
employment.  1  Tidd's  Pr.  337 ;  1  Lib.  P.  R.  142 ;  3  Burnf.  &  E. 
275;  1  Maule&Sel.  535;  2  Barn.  &  Ores.  616;  4  Dowl.  &  RyL 
125;  S.  C,  6  id.  384 ;  4  Taunt.  807 ;  2  Scho.  &  Lef.  279 ;  13  Ves. 
161,  162;  16  id.  258,  275;  18  id.  282,  294;  14  Ga.  89.  Vide,  also, 
1  Tidd's  Pr.  85,  86,  87.  He  has  a  lien  on  his  client's  papers  in  his 
possession,  but  not  on  any  thing  belonging  to  his  client,  till  it  is  in 
his  ])ossession.     12  Wend.  261. 

In  Pennsylvania,  however,  the  English  rule  is  changed.  Walton 
V.  Dickson,  7  Barr,  378.  Vide,  also,  1  CaL,  18  Mo.,  10  Ind.  A  lien 
upon  deeds  is  not  a  lien  upon  lands.  Cross,  156.  Lien  upon  lease, 
1  M.  &  8.  535. 

2d.  An  attorney  has  also  a  lien  on  the  money  recovered  by  his 
client,  for  his  bill  of  costs.    If  the  money  come  to  his  bands.  b« 
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may  retain  it  to  One  amount  <i£  Ub  bill ;  fae  may  atop  it  m  iratmiti^ 
if  he  can  lay  bold  of  it;  if  he  Bffij  tz>  the  court,  they  will  pre- 
yent  its  being  paid  orer  till  lii«  demand  be  Batisikd.  Dong.  104 ;  1 
H.  Blaek.123;  3  Atk.  720;  4  Durn.  &  E.  lU;  2P.  Wma.460; 
2  Yes.  25;  2  St  1126  ;  8  Bur.  1313 ;  8  Moore,  229  ;  1  Bing.  (N. 
C.)  277.  - 

3d.  An  attorney  h*as  also  a  lien  upon  a  sum  awarded  his  client  by 
arbitrators,  as  well  as  if  reooyeied  by  judgment  1  Tidd,  338 ;  1 
East,  464 ;  2  Bosc  237 ;  1  Wend.  49 ;  Hutchinmm  y.  Howard,  15 
Vt544. 

4th.  Also  upon  notes  left  with  him  for  collection.  11  N.  H.  163 ; 
11  Mass.  237;  3  S.  &  M.  214,  228. 

5th.  And  upon  a  '^  fund."  Lane  y.  Church,  4  Mad.  207,  391 ; 
Hatt  y.  LaveTy  1  Hare,  751 ;  Surge  y.  BriUon,  3  id.  373 ;  38  Penn. 
St  234 ;  1  Johns.  Gh.  22. 

6th.  It  has  been  allowed  upon  an  ''  estate  "  in  case  of  a  lunatic. 
Bamesley  y.  Ptnoellj  AmbL  102 ;  exparie  Price^  2  Yes.  406 ;  but,  ii  38 
Penn.  St.  234,  and  1  Johns.  Gh.  22,  the  ^^  estate  "  was  treated  as  a  fond 
in  charge  of  the  court 

7th.  Of  the  lien  of  attorneys  and  solicitors  upon  judgments. 
Vide,  1  Tidd's  Pr.  337,  note ;  Graham's  Pr. ;  8  Johns.  357 ;  3  Gaines, 
165;  10  Wend.  617;  15  Johns.  405;  1  Gow,  172;  4  Barb.  47;  6 
Johns.  Gh.317 ;  50  Me.  231 ;  19  How.  Pr.  91 ;  3  Watts,  357;  7Barr, 
476 ;  2  Ark.  162  ;  5  Day,  163 ;  9  Shep.  318. 

But  it  has  been  held  th»t  this  lien,  except  as  to  eotsts,  does  not 
extend  to  clients'  money  or  damages  recoyered  before  the  same 
comes  to  the  possession  of  l^e  attorney.  12  Wend.  261.  Nor  does 
it  attach  until  judgment  Id.  But  will  be  protected  by  the  court. 
2  Wall.  Jr.,  453,  ex  parte  Plitt,  4  Cow.  416 ;  50  Me.  231 ;  Potter 
y.  MayOyS  Greenl.  34;  Hohson  y.  Wateouy  4  Bedf.  20;  Oetchellx. 
Clark,  6  Mass.  309;  Footx.  Tewksbury,  2  Yt  27 ;  The  People  y. 
Hardenhergh,  8  Johns.  435  ;  Orant  y.  Hazeltine,  2  N.  H.  541 ;  LaJse 
y.  Ingham,  3  Yt  149 ;  Heart  y.  CJiipman,  2  Aik.  162.  la  Main 
and  Massachusetts,  the  attorney's  lien  on  judgments  is  regulated  b^ 
statute.    11  Mass.  236;  9  Shep.  318;  3  Greenl.  34 ;  17  Shep.  152. " 

In  Irwin  y.  Workman,  8  Watts,  357,  and  Walton  t.  Dichereon, 
Barr,  376.  it  was  held  that  an  attorney  has  no  lien  for  his  fees  on 
money  in  the  hands  of  a  sheriff,  and  in  Runnells  y.  Huntington,  5 
Day,  163,  and  Francis  y.  Rand,  7  Conn.  221,  that  his  Ken  on  a 
judgment  cannot  yary  or  affect  the  rights  of  a  stranger;  though,  in 
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15  Johne.  406,  ibe  e^tornejAi  lien  was  pvt  apou  the  footing  of  an 
«8Bignee  of  a  judgment.  Papere,  aotee,  mon^,  fancUi,  estatet, 
BrwardB  and  judgments  are,  "tiierefore^  the  primary  or  substantive 
subjects  upon  which  the  Uen  of  attorneys  and  solicitors  is  allowed 
to  attadiy  and  around  these  iBTolve  all  other  propositions  or  rules, 
as  ancillary  thereto,  or  as  qualifications  and  exceptions. 

In  Titrner  ¥.  Gibson,  3  Atk.  719,  the  lien  was  held  to  extend  to 
ite**duty  decreed;"  but  the** duty"  decreed  was  the  pajrment  of 
ttoney  to  an  administrator  by  the  aid  of  the  solicitor.  So  the  lien 
upon  a  judgment  is  also  upon  its  fruits,  but  its  '* fruits"  are  the 
moneys  to  be  collected.    6  Johns.  456 ;  4  id.  123 ;  1  East,  464. 

And  upon  its  securities  and  incidents,  these  "securities"  and 
''  incidents "  being  the  sources  and  means  of  its  collection  and 
enforcement;  12  Abb.  P.  R  825;  the  attorney  being  regard '-.d  m 
the  equitable  assignee  of  the  judgment,  with  the  right  to  the  same 
remedial  processes  m  his  client,  to  obtain  satisfaction  to  the  amount 
of  his  lien.    50  Me.  231. 

In  the  case  of  Bead  v.  Dupp9r,  6  P.  B.  361,  Lord  Eekyok  said  the 
principle  had  been  settled  long  ago,  that  **  the  party  should  not  run 
sway  with  the  fruits  of  the  cause,  without  satiefying  the  leg<9j 
demands  of  his  attorney,  by  whose  industry  and  expense  those  fruits 
were  obtained ; "  but  this  was  a  simple  case  of  a  lien  upon  a  judg- 
ment, with  notice,  likened  to  the  assignment  of  a  chose  in  action, 
followed  with  approyal  in  15  Johns.  407. 

In  the  case  <rf  McDowell  t.  Second  Av.  B.  B,  Oo.,  4  N.  Y.  670,  it 
was  substantially  held  tiiat  **  an  attorney  has  no  lien  upon  the  sub- 
ject-matter of  an  action  prior  to  judgment;  but  <iiat  the  lien  of  an 
attorney,  upon  a  judgment,  is  established ;  contra^  however,  12  Abb. 
Pr.  325,  lien  upon  claim  itself,  and  19  How.  Pr.  153. 

In  Lorrillard  v.  Bobvfiaon  et  al,  2  Paige's  Oh.  276,  the  chancellor 
said :  "  If  the  solicitor  has  no  money  of  the  client  in  his  hands,  and 
there  is  no  ftind  in  court  on  which  he  has  a  lien  for  his  costs,  he 
may  go  before  the  proper  taxing  officer  and  get  his  oosts  taxed,  and 
then  proceed  at  law  thereon.  Or,  he  may  bring  his  suit  without 
taxation,  at  his  election,  leaving  the  client  to  make  an  application 
on  his  part,  if  he  wishes  a  taxation  of  the  costs.'* 

The  chancellor,  in  the  matter  of  Southwiok,  elsewhere  refemd 
to,  said :  ^'  The  court  does  not  ordinarily,  and,  of  course,  interfere, 
to  compel  the  payment  of  solicitor's  fees ;  **  and  that  ^  the  solicito? 
has  his  remedy  by  suit  for  fees  in  this  as  in  other  eases.'' 
Vol.  VIL— 90 
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We  are  referred,  by  counsel  for  apellant,  1st,  to  8  Para  on  Conl^ 
^69,  and  authorities  in  notes  to  the  text;  2d,  to  12  Conn.  444 ;  and 
8d,  to  3  S.  &  M.  214,  223,  as  conclusive  of  their  riew..  These  are 
accredited  authorities,  and  the  law  as  propounded  therein  would 
goveru  this  court  in  any  case  to  which  the  rules  stated  might  be 
made  applicable  by  the  facts  and  circumstances. 

We  quote  3  Pars,  on  Cont  269,  with  the  cases  cited  in  the  notes: 
"  An  attorney's  lieu  for  his  costs  extends  to  all  papers  and  money  of 
his  client,  which  come  into  his  hands  in  the  particular  cause,  or  on 
the  particular  occasion  in  which  his  demand  arises,  or  not.  Steven^ 
son  y.^Blakelocky  1  8.  &  M.  535 ;  St.  John  v.  Diefendorff  12  Wend. 
261 ;  Dennett  v.  Cutts,  11  N.  H.  163  ;  Cage  v.  Wilkinson,  3  S.  &  M. 
214;  WfUker  v.  Sargecuit,  14  Vt.  247;  Christy  y.  Douglas,  Wright, 
485 ;  Recul  v.  Bostick,  6  Humph.  321 ;  McDonald  v.  Napier,  41 
Miss.  79 ;  Klnsey  v.  Stewart,  14  Tex.  457. 

'^  But  it  is  only  when  he  has  in  his  possession  the  instrument  on 
which  his  client's  right  to  the  money  paid  into  court  rests  that  he 
has  a  general  lien  on  the  fund  recovered.  Lann  v.  Church,  4  Mad. 
301.  lie  has  also  a  lien  upon  judgments  obtained  for  his  client, 
and  the  courts  grant  an  order  to  stop  the  client  from  receiving  the 
money  recovered  (  Welsh  v.  Hole,  Doug.  238 ;  Wilkins  v,  Carmicliaei, 
id.  104;  Bradt  v.  Koon,  4  Cow.  416;  ex  parte  Plitt,  2  Wall.  Jr. 
453 ,  Fowler  v.  Morrill,  8  Tex.  153 ;  Young  v.  Dearborfi,  7  N. 
H.  324 ;  Creighton  v.  Ingersoll,  20  Barb.  541 ;  Collins  v.  Hatha* 
way,  Olcott,  Adm.,  176 ;  Hough  v.  Edwards,  37  Eng.  L.  &  Eq.  470) 
until  the  money  is  paid.  And  if  the  defendant's  attorney  pay  the 
amount  of  a  judgment  to  the  plaintiff,  after  notice  from  the  attor- 
ney of  the  latter  not  to  do  so,  because  his  bill  is  not  satisfied,  be 
will  be  liable  to  the  plaintiff's  attorney  for  the  amount  of  his  lien 
for  bill  against  the  plaintiff.  Welsh  v.  Hole,  Doug.  239 ;  Swain  v. 
Senet.  2  B.  &  A.  99  ;  Power  v.  Kejit,  1  Cow.  172  ;  Ward  v.  Words- 
worth, 1  E.  D.  Smith,  598.  But  the  lien  on  the  cause  for  his  fees  does 
not  attach  until  the  judgment  is  entered.  Therefore,  where  in  a 
case  reserved,  after  the  opinion  of  the  court  was  pronounced  in 
favor  of  the  plaintiff,  he  forthwith  assigned  his  interest  in  the  judg- 
ment, and  the  defendant  during  the  term,  and  before  the  judgment 
was  actually  entered,  paid  the  whole  amount  to  the  assignee,  it 
was  held  that  the  attomejr's  lien  was  thereby  defeated.  Potter  v. 
Mays,  3  Qreenl.  34;  OetclM  v.  Clark,  5  Mass.  309;  Foot  v.  Tewks- 
Viiry,  2  Vt.  97 ;  Hutchijison  v.  Petles,  18  id.  614 ;  Sweet  v.  Bartlett 
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4  Sandf.  (S.  0.)  661.  He  has  also  a  lien  on  money  ievied  by  a 
sheriff  under  an  execution,  and  is  entitled  to  have  it  i)aid  over  to 
him,  notwithstanding  notice  to  the  officer  to  retain  it,  and  of  a 
motion  to  set  aside  the  judgment  for  irregularity.  Griffin  v.  Byles, 
1  H.  BL  1227;  but  contra,  3  Watts,  357,  and  7  Barr,  376. 

The  doctrine  o^  Andreivs  v.  Morse,  12  Conn.  444,  is  simply  this: 
"  That  the  attorney  of  a  judgment  creditor  has  a  lieu  upon  the  judg- 
ment  and  execution  as  against  the  debtor,  with  notice,  for  his  ser- 
rices,"  etc.,  "  which  courts  of  law  and  equity  will  protect,  subject 
to  the  equitable  rights  of  others."  The  court  observed :  "  We  do  not 
say,  nor  do  we  believe,  that  attorneys  in  any  case  have  a  lien  upon 
the  judgments  and  papers  of  their  clients  similar  to  that  which 
manufacturers  and  others  have  upon  goods  and  money  in  their 
hands.  We  only  say,  that  they  have,  in  certain  cases,  of  which  this 
is  one,  such  a  claim  upon  them  as  courts  of  law  and  equity  will 
protect  and  enforce  until  their  lawful  fees  and  disbursements  are 
paid,  subject  to  the  equitable  rights. of  others.  This  claim,  which 
is  generally  denominated  a  lien,  has  long  been  recognized  by  the 
English  courts  of  law  and  equity." 

The  case  of  Pope  v.  Armstrong,  3  S.  &  M.  214,  arose  on  motion 
to  compel  the  attorneys  to  pay  over  money  in  their  hands,  collected 
for  their  client,  and  it  was  held  that  an  attorney  at  law  has  a  lien 
on  money  which  he  has  collected,  for  the  amount  due  in  the  par- 
ticular case,  but  not  for  any  general  balance,  etc.  The  court  stated 
the  question  for  determination  to  be,  whether  an  attorney  has  a  lien 
upon  money  which  he  has  collected,  for  a  general  balance  due  him, 
or  whether  such  lien  is  confined  to  the  amount  due  in  the  particular 
case,  etc. ;  and,  in  the  course  of  the  opinion,  held  that  a  distinction 
is  taken  between  a  lien  on  the  fund  recovered  and  a  lien  on  papers 
in  the  hands  of  an  attorney,  the  latter  being  regarded  as  more 
extensive.  3  S.  &  M.  223,  was  a  similar  case  disposed  of  in  the 
same  manner  as  the  foregoing. 

It  will  be  observed  that  the  case  under  consideration  is  far  removed 
ftx)m  the  propositions  of  these  authorities-  If  the  land  re-invested 
in  defendants  were  still  in  their  hands,  as  at  the  termination  of  tht> 
original  action,  and  this  an  application  for  a  lien  thereon,  for  the 
security  of  the  solicitor's  services,  the  claim  of  complainant  would 
be  stronger,  if  possible,  than  at  present.  In  this  aspect,  also,  the 
antnorities  are  opposed  to  the  lien.  Smalley  et  ah  y.  Clark  et  al^ 
22  Yt  598,  was  an  attempt  to  extend  a  solicitor's  lien  to  real  estate* 
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in  which  the  court  saj:  "  This  is  the  first  instonoe  that  I  am  aware 
of(  in  which  it  has  been  attempted  to  extend  the  attorney's  lien,  aa 
in  this  case.'' 

In  the  case  a.  Russell  v.  RussM,  1  Brown's  Gh.  0.  269,  Lord 
Thuelow  introdnoed  the  doctrine  of  equitable  mortgages  by  means 
of  the  deposit  of  title  deeds ;  and  though  the  decision  in  that  case 
has  since  been  followed  in  England,  yet  uniyersally  regretted,  as 
being  at  yariance  with  the  statute  of  frauds,  and  as  leading  to  dis- 
cussions upon  the  truth  and  probability  of  evidence  which  it  was 
the  object  of  the  statute  to  exclude.  I  am  not  aware  that  our 
courts  have  ever  been  called  upon  to  introduce  the  English  chan- 
cery doctrine  of  equitable  mortgages,  and  it  may  well  be  questioned 
whether  they  will  do  it  if  called  upon. 

The  subject  has  also  been  before  the  courts  of  our  sister  State  of 
Arkansas,  reported  in  20  Ark.  667,  in  many  respects  like  the  case  at 
bar,  wherein  it  is  stated  that  the  solicitor,  haying  successfully  prose- 
cuted the  case  through  the  State  and  Federal  courts,  asked  that  he 
might  be  declared  to  have  a  lien  for  his  servicee,  upon  the  laiid? 
recovered,  the  defendants  being  without  other  projierty.  The 
chancellor  sustained  his  claim  to  a  lien  and  decreed  a  sale  of  the 
lands,  but  the  supreme  court  reversed  the  decision  of  the  chancellor, 
and  declared  that  ^to  hold  that  the  solicitor's  lien  attached  to  the 
land  recovered  would  be  introductory  of  a  new  principle,  and  an 
extension  of  the  doctrine  of  the  solicitor's  lien  beyond  any  adjudi- 
cated case,  and  would,  in  effect,  be  to  create  an  equitable  mortgage, 
which  would  be  exposed  to  all  the  objections  that  have,  or  oan  be 
made  to  the  doctrine  of  equitable  mortgages  in  England,  and  even 
more  under  our  registry  system,  without  having  the  same  plausible 
ground  to  stand  upon,  which  is  the  presumed  agreement  to  execute 
a  legal  mortgage." 

The  doctrine  contended  for  by  the  counsel  for  appellant  was 
apparently  more  nearly  approached  in  two  or  three  of  the  earlier 
English  cases  than  in  any  of  a  later  date  of  which  we  have  any 
information. 

In  BamsUy  v.  PoweU,  Ambl.  102,  the  petitioner,  solicitor  for  a 
lunatic,  asked  to  have  his  claim  declared  a  lien  upon  the  estate  of 
the  lunatic.  The  chancellor  refused  the  application  in  the  form 
presented,  but  allowed  the  solicitor  to  stand  in  the  place  of  the  com- 
mittee, and  thus  to  hold  a  lien  upon  the  estate  for  his  fees  and  difi- 
bursements.    We  think  the  case  can,  by  no  means,  be  considered 
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other  ihaak  exoeptional,  and  a  precedent  only  in.  case  of  a  Innatio, 
though  the  chancellor  observed,  ^that  if  asolioitor  proseeates  ix>  a 
decree^  he  has  a  lien  upon  the  estate  lecoTered  in  the  hands  of  the 
person  recovering  for  his  bills,'' etc;  but  aa  the  rule  thus  broadly 
stated  has  nerer  been  dted  to  sustain  aew  and  unusual  oases,  we 
are  bound  to  presume  it  was  limited  by  like  peculiarities  of  the  case 
before  him.  Bx  parte  Price,  2  Yes.  406,  was  also  an  application  by 
a  solicitor  for  a  lien  upon  the  eetate  of  a  lunatic.  Of  these  two 
cases  the  chancellor,  in  the  matter  of  Southwick,  a  lunatic,  1  John^, 
Gh.  22,  wherein  the  solicitor  applied  to  the  court  for  a  decree 
that  he  be  declared  to  have  a  lien  on  the  estate  or  fands  of  the 
lunatic,  for  his  services  in  prosecuting  a  commission  of  lunaoy, 
makes  the  following  satisfactory  explanations :  "  In  certain  oasee 
such  interference  may  be  requisite,  as  where  the  committee  becomes 
insolvent,  and  the  costs  would  be  lost  unless  mado  a  charge  upon 
the  fund.  Such  was  the  case  ex  parte  Price,  2  Ves.  407,  and,  in  the 
case,  also,  Bamseley  v.  Powell,  Amb.  102,  the  chancellor  declared 
that  the  solicitor  should  stand  in  the  place  of  the  committee,  so  far 
as  to  enjoy  the  benefit  of  the  committee's  lien  on  the  estate,  as  to  the 
costs  of  a  suit  prosecuted  for  the  lunatic.  The  solicitor  faae  hia 
remedy  by  suit  for  fees  in  this,  as  in  other  oases*  If  the  committee 
was  before  the  court  asking  a  settlement  of  his  trust,  and  to  be  dis* 
charged  from  his  responsibility  and  from  the  bond  which  the  court 
had  taken  the  court  would,  undoubtedly,  require  these  costs  and 
chftrges  to  be  previoudy  paid.  Here  are  no  special  reasons- assigned 
for  this  summary  aid  of  the  court,  and  the  solicitor  must  be  left  to 
his  ordinaiy  remedy. 

If  the  right  of  an  attorney  or  solicitor  to  a  lien  upon  real  estate 
is  not  involved  hi  this  case,  then  the  parties  hereto  occupy  the  ordi- 
nary relation  of  debtor  and  creditor  only,  and  the  remarks  of  the 
chancellor  in  Wiggins  et  aU  v*  Armstrarig  ei  al^2  Johns.  Oh.  145, 
are  in  point: 

"  My  first  impressions  were  in  favor  of  the  plaintiffs,  but,  upon 
examination  of  the  cases,  I  am  satisfied  that  a  creditor  at  large,  and 
before  judgment  and  execution,  cannot  be  entitled  to  the  interfo'- 
enoe  which  has  been  granted  in  this  case.  In  AngM  v.  Draper,  1 
Vern.  399,  and  Shirley  v.  Watts,  3  Atk.  200,  it  was  held  that  the 
creditor  must  have  completed  his  title  at  law  by  judgment  and.exe* 
cation,  befibre  he  can  question  the  disposition  of  the  debtor's  prop- 
erty;  and,  in  Bennett  v«  Musgrave,  2  Ves.  51,  and  iu  a  case  bejcoe 
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Lord  Nottingham,  cited  in  Balch  v.  WesiaUy  1  Wens.  445,  the  same 
doctrine  was  declared,  and  so  it  is  understood  by  the  elementary 
writers.  Whitford,  116 ;  Cooper's  Eq.  PL  149.  The  reason  of  the 
rale  seems  to  be,  that  until  the  creditor  has  established  his  title,  he  has 
no  right  to  interfere,  and  it  would  lead  to  an  unnecessary  and, 
perhaps,  a  fruitless  and  oppressive  interruption  of  the  exercise  of 
the  debtor's  rights." 

The  doctrine  in  Missouri  upon  the  subject  under  consideration  is 
thus  stated  in  FrissM  <&  Johnson  v.  HaiUy  18  Mo.  18:  '^Attorneys 
and  counselors  at  law  in  Missouri  are  not  to  be  confounded  with 
the  mere  attorney  and  solicitor  in  England.  These  last  are  recog- 
nized  ofiScers  of  the  court,  and  are  entitled  to  fees  for  the  serrices 
performed  by  them  in  the  same  manner  as  the  clerks  of  our  courts 
of  record  •  •  •  Attorneys  at  law,  in  our  courts,  are  allowed 
no  fees  which  are  taxed  as  costs.  They  look  to  contracts  made  with 
their  clients  for  remuneration  for  their  services.  If  they  receive  the 
money  of  those  who  employ  them,  they  may  retain  their  fees  just  as 
any  other  bailee  may  retain  for  services  rendered  in  the  care  of  the 
subject  of  the  bailment.  Hence,  the  learning  in  the  English  books, 
in  relation  to  the  liens  of  attorneys,  has  no  application  or  an 
extremely  limited  one,  under  our  system  of  laws." 

The  doctrine  of  attorneys'  liens  is  thus  referred  to  by  the  court  in 
Dubois  appeal,  38  Penn.  St.  231 :  "  In  a  certain  sense,  an  attorney  has 
been  said  to  have  a  lien  for  his  fees  upon  the  money  or  papers  of  his 
client  while  they  are  in  his  hands.  He  may  deduct  from  money 
collected  by  him  a  just  compensation  for  collecting  it,  and  need 
only  pay  over  the  balance;  this,  however,  is  a  right  to  defalcate, 
rather  than  a  lien.  So  he  may  retain  papers  intrusted  to  him,  untii 
he  has  been  paid  for  services  rendered  in  regard  to  them ;  but  pos- 
session is  indispensable  to  his  lien  as  much  as  it  is  to  the  lien  of  an 
ordinary  factor  or  bailee.  The  attorney  has  no  title  to  the  judg- 
ment which  he  secures,  or  to  the  mortgage  which  he  is  instrumental 
in  obtaining." 

A  case  was  determined  in  the  supreme  court  of  Georgia,  m  1853, 
from  which  we  quote  the  conclusions  as  the  result  of  evidently 
thorough  research,  the  same  being  in  part  quoted  with  approval  in 
a  leading  case  in  New  York :  ^<  Thus  we  see  that  attorneys  here  are 
the  attorneys  and  advocates  of  the  common  law;  and,  so  far  as  our 
condition  and  the  character  of  our  institutions  will  admit,  an  attor- 
ney becomes,  by  admission  to  the  bar,  entitled  to  the  privileges 


OCTOBEE  TERM,  1870.  719 


Stewart  v.  Flowen. 


which  belong  to  the  different  grades  of  the  profession  in  England. 
He  is  entitled,  therefore,  to  the  liens  which  exist  in  common  law,  in 
favor  of  attorneys. 

"  Certain  things,  in  relation  to  the  attorney's  lien,  are  to  be  con- 
sidered as  settled  in  England.  And,  first,  it  is  settled  that  he  has 
a  general  lieu  for  the  amount  of  his  bill  upon  the  deeds,  paperc^ 
and  writings  of  his  client  which  come  to  his  hands  in  the  course  of 
his  professional  employment,  although  his  demand  does  not  arise 
from  services  in  relation  to  those  papers.  Until  this  bill  be  paid, 
the  court  will  not  order  them  to  be  delivered  up. 

''  He  also  has  a.  special  lien  upon  the  money  of  his  client,  which 
may  come  into  his  hands,  and  upon  a  judgment  procured  by  him 
for  his  client  If  the  money  is  in  his  hands,  he  may  retain  it  in  satis- 
faction of  his  bill ;  and  if  in  the  hands  of  the  officers  of  the  court, 
the  court,  in  the  exercise  of  its  equitable  power,  I  mean  a  court  of 
law,  will  lay  hold  of  it,  and  prevent  its  payment  over  until  his  lien 
is  satisfied. 

'^If  the  defendant  pays  to  the  plaintiff  the  debt  and  costs  due  on 
a  judgment,  after  notice  from  the  attorney  of  the  plaintifE^  not  to  do 
so,  he  will  pay  it  in  his  own  wrong,  and  is  liable  to  pay  to  the  attor- 
ney his  fee,  notwithstanding. 

"  A  settlement  between  the  parties,  with  a  view  to  defraud  the 
attorney  out  of  his  fee,  will  not  discharge  the  defendant  from  lia- 
bility to  pay  them,  or  extinguish  the  judgment  as  to  them,  even 
without  notice ;  yet,  if  the  parties  without  notice,  bona  fide,  settle 
or  compromise  the  debt  and  costs,  the  attorney  cannot  afterward 
proceed  against  the  defendant  for  his  costs. 

"  And,  in  case  of  a  collusive  settlement  of  a  cause,  the  attorney 
may  proceed  in  the  cause  for  the  mere  purpose  of  obtaining  his 
costs. 

"  The  lien  on  the  money  of  a  client  is  limited  to  the  bill  of  costs, 
accruing  to  the  attorney  or  solicitor  in  the  case  in  which  it  is  raised, 
and  the  lien  on  a  judgment  is,  in  like  manner,  restricted.  An  execu- 
tion issued  upon  a  valid  judgment  in  the  hands  of  the  attorney  is  a 
paper  belonging  to  the  client,  upon  which  a  lien  for  a  general 
balance  will  attach  as  well  as  upon  any  other  paper.  At  the  same 
time,  it  is  to  be  noted,  that  the  security  which  the  execution  gives 
for  fees,  is  not  the  mere  right  of  detention  until  they  are  paid,  jui 
a  process  available  for  the  collection  out  of  the  defendant.  I  do 
not  see  why  it  should  not  be  detained  as  against  the  plaintiff  for  a 
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genecftl  balance,  while  it  is  dear  that^  in  csuat.  of  a  settleoiBiLt  by  tin- 
defendant,  with  notioe,  or  without  it  coUasiTely,  the  judgment  can- 
not be  enforced  against  him  for  more  than  the  fees  due  in  the  paiv 
ticular  case.  It  is  important,  too,  that  in  reference  to  the  lien,  of  the 
attorney  on  the  judgment,  his  power  over  it  should  be  well  under 
stood.  Because  he  has  the  lien  stated,  it  is  not  to  be  understood 
that  it  supersedes  all  control  which  the  plaintiff  has  over  it,  and 
that  the  attorney  as  dominus  litis  can  '  marshal  the  proceedings  on 
the  judgment  or  execution  as  he  may  think  fit'  The  lienunounts 
to  this:  That  he  has  a  right  to  control  it  for  the  coUeetion  of  fees, 
through  an  order  of  the  court  dii^ecting  its  use  for  that  purpose,  in 
the  exercise  of  an  equitable  power  which  appertains  to  it  over  its 
own  process,  and  over  the  lien  of  its  officers*  ♦  ♦  •  Barker  ▼. 
Si.  Quintiny  1%  Mees.  &  Welsh.  440 ;  Graves  y.  Ead6»y  5  Taunt.  429. 

And  the  court  continues: 

^  Here,  then,  are  the  true  grounds.  Attorneys  and  solicitors  are 
upon  the  footing  of  creditors,  and  their  lien  is  upon  the  footing  ol 
securities  And,  there  is  no  difference  between  the  lien  of  attorneys 
and  solicitors,  and  the  lien  of  any  other  persons.  Their  liens  are 
upon  the  footing  of  factors  and  other  agents'  liens.  And,  as  these 
hold  liens  not  only  for  charges  and  disbursements,  but,  also,  for  com- 
p^isation,  either  fixed  by  the  usage  of  trade  or  by  agre^nenty  so,  also, 
have  attorneys  and  solicitors  liens  for  their  compensation,  whether 
that  compensation  be  settled  by  l&w  in  the  form  of  costs,  or  be 
agn^ed  upon  by  the  parties^  or  determined  by  the  established 
usage  of  the  profession." 

In  Ex  parte  Kyle,  1  Cal.  331,  the  court  say :  "  In  this  State  we 
have  no  statute  giving  costs  to  attorneys,  and  they  must,  conse- 
quently, recover  for  their  services  in  the  ordinary  mode."  So  in 
Indiana. 

As  we  are  examining,  and.  shall  dispose  of  this  case  upon  its 
merits,  the  special  causes  of  demurrer  need  not  be  discussed.  A 
few  of  the  cases,  however,  bearing  upon  those  minor  questions, 
may  be  noted  without  discussion  1.  Lien  of  attorney  and  solici- 
tor, as  affected  by  withdrawal,  substitution,  dismissal,  etc.  Vide 
Irving  v.  Viana,  2  G.  &  J.  70  ;  Colegrave  v.  Manly ^  T.  &  B.  400 ;  2 
L.  S.  Ch.  39 ;  Commander  v.  CarroUon,  15  La.  An.  7 ;  20  Barb. 
541 ;  Baird  v.  Eatcltff,  10  Tex.  81 ;  White  v.  Harlow^  5  Gray  (Mass.), 
463  ;  Myer»  v.  Crockett,  14  Tex.  257 ;  Hawks  v.  CMreU,  3  HurL  & 
Norm.  243 ;  2  Kent,  835  (641),  note  c,  836,  note  a;   Ransom  v. 
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Earh,  1  Mo.  &  Mai.  538  ;  Vansandau  v.  BrawnSy  0  fiing.  402 ;  Boby 
V.  ^uiZ/,  3  B .  &  Adolph.  350 ;  Newton  t.  Harlan,  4  Soott,  N.  R. 
769 ;  Gregory  v.  Cresswellj  14  Law  J.  N.  S^  voL  6,  300 ;  Oressvmll 
V.  Byron,  14  Ves.  Jr.  271 ;  8  Cow.  253 ;  Chit  on  Con.  446  and 
cases ;  2  Moore  &  S.  543 ;  2  Pars.  56 ;  9  Bing.  402,  S.  C. ;  Craw- 
ford y.  Wallace,  2  Ala.  790  ;  12  Wend.  261 ;  15  Johns.  405 ;  6  id.  296 ; 

7  Pick.  137 ;  Cross  on  Liens,  149-158 ;  Mordecai  r.  Sohman,  Say. 
173;  Ch.Eq.  Dig.  2773;  Menzies  y.  Boderigues,  1  Price,  92;  14 
Vea.  196,  272 ;  ComnionweaUh  v.  Poynton,  1  Swanst.  1 ;  Orawleffa 
case,  2  id.  93. 

2.  Fees  must  be  secured,  if  demanded.  Castro  v.  Bennett,  2  Johns. 
296. 

3.  Not  bound  to  proceed,  unless  fees  paid.  Gleason  y.  Clark,  9 
Cow.  57 ;  2  Am.  Com.  Law,  28. 

4.  Whether  a  fixed  or  liquidated  amount  is  essential  to  authorize 
a  lien.  Ackerman  v.  Ackerman,  14  Abb.  Pr.  230 ;  Pugh  v.  Boyd, 
38  Miss.  326,  quere  t  j  Fox  v.  Fox,  24  How.  Pr.  385 ;  Ward  v.  Words- 
worth, 1  E.  D.  Smith,  598 ;  Oarr  v.  Miret,  1  Hilt  498 ;  McDonald 
T.  Napier,  14  Ga.  89 ;  Me  parte  Kyle,  1  CaL  331 ;  Fowler  v.  Morrill, 

8  Tex.  153. 

In  the  case  of  WrigJU  v.  Fllisoti,  1  Wall.  (U.  S.)  16,  the  court 
say :  "  The  eridenoe  in  the  case  is  wholly  silent  as  to  any  agreement 
touching  the  compensation  of  the  complainant.  It  was  nowhere 
intimated  what  he  was  to  receive,  or  when,  or  how  he  was  to  be 
paid.  No  established  usage  is  shown.  The  matter  seems  to  have 
been  left  to  rest  upon  the  principle  of  quantum  meruit,  and  to  be 
settled  by  the  agreement  of  the  parties  when  the  business  was 
brought  to  a  close.  The  doctrine  of  equitable  assignments  is  a 
comprehensiye  one  but  it  is  not  broad  enough  to  include  this  case. 
It  is  indispensable  to  a  lien  thus  created,  that  there  should  be  a  dis- 
tinct appropriation  of  the  fund  by  the  debtor,  and  an  agreement 
that  the  creditor  should  be  paid  out  of  it.  This  case  is  wholly 
wanting  in  these  elements. 

In  Pugh,  Admr.,  v.  Boyd,  38  Miss.  326,  the  court  say :  "  The  claim 
was  not  for  commissions  established  by  professional  usage,  for  money 
collected  by  a  sheriff  on  a  judgment  obtained  by  the  attorney,  which 
arf.  capable  of  definite  ascertainment;  nor  was  it  even  for  a  sum  due 
by  special  contract  from  the  client  to  the  attorney.  It  was  not, 
therefore,  for  a  fixed  and  ascertained  sum.  Without  expressing 
any  opinion,  whether  claims  of  this  sort  could  be  asserted  by  the 
Vol.  VIL  — 91 
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attorney  as  a  lien  npon  money  collected  by  the  sheriff  under  a  judg- 
ment which  the  attorney  had  obtained  for  the  plaintiff,  we  think  it 
clear  that  the  claim  cannot  be  maintained  as  it  is  here  proved  and 
in  a  motion  like  this." 

In  some  of  the  States,  the  amount  due  the  attorney  could  be 
ascertained  on  such  a  motion  in  a  summary  way  by  a  reference 
to  a  commissioner  or  referee. 

In  view  of  the  authorities,  the  application  of  the  doctrine  .inder 
oonsideration  may  be  thus  succinctly  stated :  The  lien  of  attorneys 
and  solicitors  attaches,  Ist  Upon  papers  and  writings,  including 
deeds,  leases,  eta ;  2d.  Upon  money ;  3d.  Upon  notes  deposited  for 
collection;  4th.  Upon  a  fund  or  estate;  5th.  Upon  judgments,  with 
their  incidents  and  fruits. 

In  the  almost  infinite  variety  of  aspects  in  which  the  question 
may  be  presented  in  its  operation  iq>on  these  subjects  of  its  action, 
tlie  courts,  whether  of  law  or  of  equity,  will  render  such  aid  and 
protection  as  is  consistent  with  their  respective  powers,  and  war- 
ranted by  the  circumstances,  within  the  established  rules. 

In  consideration,  therefore,  of  the  character  of  our  institutions, 
and  of  the  somewhat  modified  relation  in  this  country  of  attorney 
and  client,  we  do  not  think  it  advisable  to  extend  the  doctrine  of 
implied  liens,  especially  as  it  is  not  necessary  to  the  profession, 
attorneys  having  it  in  their  power  to  protect  themselves  by  the 
exercise  of  ordinary  prudence. 

We  conclude,  therefore :  1st  That  the  lien  sought  to  be  declared 
in  this  case  is  without  precedent;  2d.  That  it  is  inexpedient  to 
extend  the  doctrine  of  implied  liens,  as  applied  to  the  liens  of  attor- 
neys and  solicitors,  beyond  its  present  limits;  3d.  And,  therefore, 
we  approve  the  action  of  the  court  below  in  sustaining  the  demurrer, 
and  dismissing  the  bill. 

Leaving  the  law  on  this  subject,  therefore,  as  we  found  it,  the 
decree  of  the  court  below  is  affirmed,  but  without  prejudice  to  any 
rights  the  attorney  may  have  within  the  principles  of  this  opinion. 

Decree  affimud. 
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Mississippi  Sooibty  of  Abts  akd  Soiekoes,  appellant,  t.  Mus- 

GBOYB. 
(44Ml88.fllO.) 

OtnutUtUiana*  mw  --^impairing  obligation  of  eorUretcta  —  lattery  franohim 

A  corporation  was  created  by  the  legislature,  with  a  franchise  to  conduct  lot* 
tery  schemes,  upon  condition  that  the  corporators  should  pay  into  the  State 
treasury  a  sum  certain  and  enter  into  certain  bonds.  An  offer  to  pay  the 
money  into  the  treasury  was  made ;  but,  at  that  time,  no  bonds  were  presented 
for  approval,  and  the  offer  was  not  accepted.  Lottery  schemes  were,  subse- 
quently, prohibited  by  the  revised  constitution  of  the  State  and  by  the  leg- 
islature. Held,  that  the  corporators,  upon  presentation  of  the  bonds  and 
retender  of  the  money,  were  not  entitled  to  the  enjoyment  of  their  fran- 
chise. 

Errob  to  the  circnit  court  of  Hinds  county.  The  opinion  states 
the  case. 

SkeUon  <&  Shelton,  for  appellant,  cited  4  Wheat.  514 ;  16  How. 
369;  18  id.  331;  2  id.  278;  5  Cranch,  032 ;  2  Hill,  631 ;  1  Sumn. 
87C ;  4  Wheat  668 ;  3  Oa.  283 ;  13  B.  Monr.  642. 

J.  S.  Morris,  attorney-general,  for  respondent,  cited  Ohio  arid 
Mississippi  R.  R.  Co.  v.  McClelland,  25  IlL  142-5;  Vanderbilt  v. 
Adamsy  7  Cow.  349;  ffir?i  v.  The  State,  1  Ohio,  15;  Toledo 
Bank  V.  Bonct,  id.  622;  The  State  v.  PhaUn  et  al,  3  Harr. 
(Del.)  441 ;  Freleigh  v.  TJie  State,  8  Mo.  614 ;  State  v.  Hawthorn,  9 
id.  389 ;  Presb.  CJiurch  v.  City  of  New  York,  5  Cow.  538 ;  Gregory 
▼.  Shelby  College,  2  Mete.  (Ky.)  589 ;  Tolumne  v.  Sedgwick,  15  Cal. 
515 ;  Barlow  v.  Gregory,  31  Conn.  264-;  People  v.  New  York,  32 
Barb.  1C2;  State  t.  So,  R.  R.,  24  Texas,  80;  Mclndoe  v.  Jonetf,  G 
Wis.  334 ;  Bishop^s  Fu?id  v.  Rider,  13  Conn.  87  ;  Oriental  Bank  v. 
Freese,  6  Shep.  109;  Phalen  v.  Virginia,  8  How.  (U.  S.)  163; 
Oorman  v.  Pac.  R,  R,,  26  Mo.  450. 

SiMRALL,  J.  This  is  a  proceeding  by  mandamus,  instituted  by 
the  plaintiff  in  error,  a  corporation  created  by  act  of  the  legislature 
of  1867,  to  compel  the  treasurer  to  approve  the  bonds  of  the  presi- 
dent and  directors,  and  to  compel  the  auditor  and  treasurer  to 
::ve  into  the  State  treasury  ♦5.000." 
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The  answer  of  these  officers  sets  up  that  they  declined  to  accept 
tlie  mouev  and  approve  the  bonds,  because  the  charter  of  the 
plaintiffs  conferred  upon  them  a  franchise  to  conduct  and  carry  on 
lr»ttery  schemes,  and  to  deal  in  and  sell  tickets  therein,  which  is 
prohibited  by  the  revised  constitution,  and,  also,  by  the  act  of  the 
legislature  of  1870.  To  the  answer,  the  plaintiffs  demurred.  The 
court  heio  thai  answer  sufficient  in  law  and  diBmissed  the  petition. 

The  conditions  precedent,  which  must  be  fulfilled  before  a  right 
to  utilize  the  franchise  inures  to  the  incorporators,  are :  The  pay- 
ment .into  the  State  treasury  of  $5,000  for  the  use  of  common 
schools,  and  the  approval,  by  the  treasui'er,  of  the  bonds  of  the 
president  and  directors. 

An  offer  to  pay  thj  $5,000  into  the  treasury  was  made  the  18th 
of  October,  1869 ;  but,  at  that  time,  no  bonds  were  presented  for 
approval.  On  the  2d  of  ^lay,  1870,  a  letter  was  addressed,  by 
the  plaintiffs,  to  the  auditor  and  treasurer,  reciting  the  former 
tender  of  the  money,  and  expressing  a  readiness  then  to  comply 
with  the  conditions  of  the  charter,  by  payment  of  the  money  and 
exhibition  of  bonds  for  approval,  and  proposing  to  comply  with  all 
the  terms  precedent  to  their  right  to  begin  business.  No  responFC 
was  mfkde  to  these  proposals ;  but,  prior  thereto,  the  constitntional 
prohibition,  as  well  as  the  act  of  the  legislature  against  drawing 
lotteries  or  selling  tickets,  had  gone  into  effect,  and  annulled  the 
lottery  feature  of  the  plaintiffs'  franchises,  unless,  as  is  contended 
in  their  behalf,  it  is  void  as  to  them,  because  it  impairs  the  obliga- 
tion of  the  contract  between  the  State  and  themselves,  as  embodied 
in  the  charter. 

It  was  settled  in  the  case  of  Dartmouth  College  v.  Woodward^  4 
Wheat  518,  that  the  "  contract "  which  a  State  may  not  impair,  may 
as  well  be  contained  in  a  charter  granted  by  itself,  or  by  the  proper 
authority,  during  the  collonial  period  as  the  private  agreements  of 
individuals  with  one  another.  As  yet,  the  judiciary  have  not  been 
able  to  define  any  definite  rule  by  which  legislation  impugned  aa 
conflicting  with  the  constitutional  prohibition  may  be  tested.  It 
may  be  impossible  to  do  so.  The  constitution  on  this  subject  ought, 
in  mauv  cases,  to  be  read  and  considered  in  connection  with  an 
ancient  principle  of  the  common  law,  which  is  thus  stated  in  Brews^ 
ter  V.  Kitchetj  1  Salk.  698 :  "If  A  covenants  not  to  do  an 
act  or  thing,  which  was  lawful  to  do,  and  an  act  of  parliament 
comes  in  after,  and  compels  him  to  do  it,  the  statute  repeals  the 
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eovenant  So,  if  A  covenants  to  do  a  thing  which  is  lawful^  and  an 
act  of  parliament  comes  in,  and  hinders  him  from  doing  it,  tbe 
covenant  is  repealed/'  It  woald  be  safe  to  say  that  all  legislation 
which  has  the  effect  of  impairing  the  contract  is  not  obnoxious  to 
the  constitutional  prohibition.  If  the  operation  of  the  statute  bo 
but  incidentally  to  impair  the  contract  when  it  is  passed  with 
reference  to  a  totally  different  subject,  altogether  diverso  intuitu  it 
may  be  upheld.  To  illustrate,  if  a  contract  should  be  made  to 
erect  a  wooden  structure,  in  a  densely  populated  city,  and  a  statute 
should  come  in,  and  forbid  the  building  of  such  a  house,  it  would 
be  a  case  where  the  covenant  would  be  discharged ;  this,  by  the 
policy  of  the  law,  would  be  to  guard  against  conflagration  by  Are, 
and  woukl  manifestly  be  for  the  good  policy  of  the  town.  Yet,  inci- 
dentally, it  destroyed  the  obligation  of  the  contract. 

So,  too,  if  a  contract  were  made  to  build  a  house  upon  a  certain 
spot  of  ground,  and  afterward  the  legislature  or  competent  munici- 
pal authority  should  lay  out  a  public  road  over  the  ground,  here 
the  public  convenience  must  yield  or  this  contract  be  annulled. 

If  all  legislation  must  fall  under  the  condemnation  of  this  con- 
stitutional prohibition,  that  might,  and  did,  incidentally,  have  the 
effect  to  impair  the  obligation  <5f  contracts,  legislative  control  over 
internal  police,  and  morals  would  be  so  hampered  and  circum- 
scribed, as  that  its  practical  value  would  be  seriously  embarrassed. 
In  Preab.  Church  v.  City  of  New  York,  5  Cow.  539,  there  was  a 
covenant  for  quiet  enjoyment,  in  a  grant  of  the  premises,  on  the 
condition  "that  a  church  should  be  erected  thereon,* or  they  should 
be  used  for  a  cemetery ; "  but  never  for  private  secular  uses.  Sub- 
sequently, the  city  prohibited  the  use  for  a  cemetery.  It  was  held 
that  the  city  ordinance  "  repealed  the  covenant."  The  city  had  the- 
right  to  ordain  proper  wholesome  police  regulations  for  the  public 
health,  and  this  private  covenant  must  yield  to  the  paramount  pub<* 
lie  good.  It  may  not  be  inappropriately  said,  that  individuals  must 
be  considered  as  making  their  covenants  and  contracts,  subject  to 
the  contingent  right  in  the  State,  within  the  just  application  of 
the  principles  we  are  discussing,  of  partial  impairment,  or  entire 
abrogation. 

But  courts  should  carefully  guard  against  pushing  the  doctrine 
beyond  its  reason.  The  prohibition  is  addressed  to  the  State,  and 
applies  to  all  the  forms  that  the  State  may  employ  as  law-giver, 
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whether  in  convention  framing  organic  law  or  in  its  ordinary  legis- 
lative capacity  passing  statutes. 

If  this  charter  were  granted  exclusively  to  subserve  some  public 
purpose,  as  to  raise  means  to  promote  common  schools,  it  would 
uot,  within  the  intent  of  the  constitution,  create  a  contract  between 
the  corporators  and  the  State.  But  the  legislative  power  would  be 
complete  either  to  amend  or  abolish.  The  corporation  would 
be  but  the  instrumentality  to  accomplish  a  policy.  Although  the 
first  section  declares  that  the  object  of  the  charter  is  for  the  benefit 
of  common  schools,  there  is  coupled  with  it  a  right  to  make  private 
gain.  The  $5,000,  and  one-half  of  one  per  cent  on  the  sale  of 
tickets,  to  be  paid  intx)  the  State  treasury  for  common  schools,  is 
the  consideration  upon  which  the  corporation  is  permitted  to  draw 
lottery  schemes,  they  retaining  all  else  as  their  share  of  the  profits. 
The  mere  enactment  of  the  charter  does  not  constitute  a  contract 
The  State  says  in  the  charter  to  the  corporators,  "  organize  by  the 
election  of  officers,  execute  the  bonds  to  comply  with  its  injunc- 
tions, pay  into  the  State  treasury  the  $5,000  for  the  schools,  and 
then  you  may  begin  business  and  use  your  lottery  franchise.*'  Upon 
compliance  with  these  terms,  a  contract  between  the  State  and  the 
corporators  would  have  been  consummated.  Until  complied  with; 
there  is  no  restriction  upon  the  legislature  resuming  the  franchisee 
or  forbidding  their  use. 

The  State  may  take  away  by  statute  what  has  been  given  by  statute, 
unless  rights  under  it  have  vested.  If  the  legislature  delegate 
authority,  it  can  revoke  it  if  nothing  has  been  done  under  which  it 
creates  a  vested  right. 

A  pointed  illustration  is  found  in  the  Covington  <&  L.  Railroad  Go. 
V.  Kenton  Countyy  12  B.  Monr.  148.  The  legislature  had  author- 
ized Kent/On  county  to  subscribe  to  the  stock  of  the  company,  upon 
an  approving  vote  of  its  electors.  A  vote,  in  favor  of  subscription 
and  to  impose  the  tax,  was  had,  but  the  county  court  refused  to 
subscribe  and  levy  the  tax.  The  company  applied  for  a  mandamus, 
which  was  refused.  An  appeal  was  taken.  Pending  the  appeal, 
the  law  was  repealed.  The  court  held  that,  upon  the  condition  oi 
facts  before  the  inferior  court,  the  mandamus  ought  to  have  been 
granted.  But,  inasmuch  as  the  county  court  had  not  made  the  sub- 
scription, and  levied  the  tax,  no  right  had  absolutely  vested  in  the 
company  before  the  law  was  repealed.    Its  judgment  was  affirmed 
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If  that  doctrine  is  soimd,  as  applied  to  a  oorpoiation  created  to 
develop  wealth  and  advance  civilization,  a  fartiariy  most  it  be 
approved  when  invoked  to  shield  the  community  from  a  project 
wUch  is  only  evil,  and  that  oontinnally  ?  Also,  Mclndoe  v.  Jones 
Ckmr.,  6  Wis.  334. 

The  authorities  are  abundant  that  the  legislature  may  repeal  i\ 
lottery  grant,  unless  contracts  have  been  made,  or  rights  vested,  as 
between  the  grantees  and  other  parties,  which  would  be  infringed 
by  the  repealing  law.  Gregory's  executrix  v.  Trustees  of  SJielby  Coh 
lege,  2  Mete.  (Ey.)  598 ;  State  v.  Hawthorn,  9  Mo.  391 ;  Freleigh  v. 
State,  8  id.  614. 

There  seeems  to  be  no  disagreement  in  the  authorities  that,  if  no 
money  or  other  consideration  is  paid  for  the  license  or  grant,  it  is 
open  to  repeal  by  subsequent  statute. 

There  are  authorities  that  assert  the  doctrine  that  the  prohibitory 
clause  of  the  constitution  does  not  affect  the  power  of  the  State  to 
enact  general  police  regulations  for  the  preservation  of  the  public 
health  and  morals.  It  was  said  by  Mabshall,  G.  J.,  in  Dartmouth 
College  v.  Woodward,  4  Wheat  629,  "  that  the  framers  of  the  con- 
stitution did  not  intend  to  restrain  the  States  in  the  regulation  of 
their  civil  institutions  adopted  for  internal  government" 

On  the  ground,  therefore,  that  lotteries  were  of  pernicious  and 
demoralizing  influence  in  the  community,  some  of  the  courts,  with- 
out regard  to  the  fact  that  the  grantee  had  paid  a  bonus  to  the  State, 
have  supported  the  validity  of  repealing  legislation.  3  Pars,  on 
Cont  556  and  notes. 

But  .it  is  not  necessary  that  we  should  go  this  far.  In  deter- 
mining constitutional  questions,  the  proper,  and  we  think  it  the 
safer,  practice  is,  to  confine  ourselves  strictiy  to  the  questions  of  law 
that  arise  on  the  facts  of  each  case. 

If  the  plaintiff  had  made  a  formal  tender  of  the  $5,000  to  the 
treasurer,  and  had  presented  for  his  approval  unimpeachable  bonds, 
before  the  repealing  laws  took  effect,  these  laws  would  have  swept 
away  his  franchise,  for  it  would  not  be  predicated  that  a  contract 
aad  been  perfected  before  the  business  was  made  unlawful. 

But  the  facts  are  by  no  means  as  full  and  strong  as  these- 
Before  the  prohibition  of  the  constitution  and  statute,  the  plaintiff 
had  done  no  more  than  make  his  tender  of  the  money  in  1869.  It 
was  after  the  adoption  of  the  constitution  and  prohibitory  statute 
Qiat  the  bonds  and  money  were  offered.    Both  the  payment  of  the 
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money  and  ttie  execution  of  the  boodB  irere  CimditioiMi  preeedent 
the  enjoyment  of  the  franchifio. 

The  prohibitory  laws  have  deprived  the  jdaintiff  of  no 
right  nor  impaired  the  obligation  of  a  contraot 

Wherefore,  the  judgment  of  the  circuit  court,  denjring  a  peremp* 
tory  mandamuSf  is  affirmed. 

JudgnmU  affimmL 


BowBK  ei  ux^  appellanta,  y.  HosKura,  adinr. 

(461flM.]fl8L) 

Sureties — mutual  UabUitiei, 

A  Borety,  before  he  has  paid  the  debt  of  his  principal,  or  more  than  his  aliquot 
portion  of  it»  is  entitled  to  an  injunction  restraining  a  ocHsarety  from  a  fraud 
alent  disposition  of  his  property,  the  principal  being  Insohrent 

Bill  for  an  injunction.    The  opinion  states  the  caaei 
Chrisman  <§  Tltampsan^  for  appellants. 
H.  Cassidy,  Jr,,  for  appellee. 

SiMRALL,  J.  This  appeal  is  prosecuted  by  Bowen  ei  ux,^  from  an 
order  of  the  chancery  court  overruling  their  motion  to  dissolve  an 
injunction  on  bill  and  answer. 

The  abstract  question  presented  is,  whether  a  surety  can  go  into 
equity  before  he  has  paid  the  debt  of  his  principal^  or  more  than  his 
aliquot  portion  of  it,  to  restrain  a  co-surety  from  disposing  of  real 
estate,  so  as  to  throw  the  whole  burden  of  the  debt  upon  the  com- 
plainant, on  the  allegation  that  the  principal  is  insolvent 

The  facts  are,  that  E.  H.  Wailes  recovered  a  judgment  against 
E.  L.  Bowen  and  E.  T.  Bowen  and  Whitworth,  the  intestate,  founded 
upon  the  promissory  note  of  the  three ;  E.  L.  Bowen  being  principal 
and  the  other  two  promisors  his  sureties.  This  judgment  has  been 
flnly  enrolled,  so  as  to  confer  a  hen  on  the  property  of  the  defend- 
ants thereto. 
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The  bill  alleges  that  E.  T.  Bowen  bought  from  Deoell  a  half- 
interegt  in  ceftain  lande  deecribed^  and  paid  the  conBideiatiom  there- 
for, but,  for  the  purpose  of  evading  the  judgment  in  favor  of  Wailea, 
had  the  conveyance  made  to  his  wife ;  and  that  he  and  his  wife  are 
attempting  to  sell  the  lands,  and,  if  permitted  to  dc  so,  an  innocent 
purchaser  would  acquire  the  title  discharged  from  liability  to  the 
judgment.  £.  L.  Bowen,  the  principal,  has  not  enough  property  to 
pay  the  debt,  and,  thereby,  its  whole  burden  would  fall  upon  the 
estate  of  Whitworth,  his  intestate. 

The  answer  of  Bowen  and  wife  admits  the  purchase  and  convey- 
ance of  the  land  to  the  wife,  but  insists  that  the  transaction  was  fair 
and  legitimate,  the  wife  furnishing  a  large  part  of  the  consider- 
ation, and  the  husband  being  largely  indebted  to  her,  and  took  this 
mode  of  making  some  re-imbursement. 

The  policy  of  our  law,  according  with  the  spirit  of  equity  principles, 
imposes  a  primary  obligation  of  paying  the  debt  on  the  principal. 
Hence,  under  the  statute,  if  the  sheriff  persists  in  a  levy  on  the 
property  of  the  surety,  after  notification  that  the  principal  has 
property  liable,  the  surety  may,  by  a  proper  proceeding,  supersede 
the  levy  and  displace  it  altogether.  Moss  v.  Agricultural  Banky  4 
Smedes  ft  Marsh.  726. 

The  judgment  creditor  has  a  right  to  satisfaction,  as  against  all 
the  debtors ;  primarily  against  the  principal  if  solvent.  The  creditor 
can  be  compelled,  by  the  surety  under  the  statute,  to  get  satisfaction 
from  a  solvent  principal  If  the  surety  pays  the  debt,  he  has,  in 
equity,  a  right  to  be  subrogated  to  all  the  rights  and  remedies  of  the 
creditor,  as  against  co-sureties ;  thus,  if  he  pays  a  judgment,  the 
principal  being  insolvent,  equity  would  extend  to  him  all  the  advan- 
tages and  liens  which  belonged  to  the  original  judgment  in  favor  of 
the  creditor,  as  against  the  other  sureties.    1  Dess.  409. 

The  doctrine  of  the  court,  arising  out  of  moral  duty  and  justice, 
is,  that  the  surety  who  pays  stands  precisely  in  the  shoes  of  the 
creditor  whose  debt  he  has  discharged,  and,  to  be  re-imbursed  by 
co-sureties,  shall  be  substituted  to  all  liens,  securities  and  preferences 
which  the  creditor  had  for  his  debt  before  its  discharge.  Lidder- 
dale  V.  RoUnson,  2  Brock,  160  ;  12  Wheat.  594.  This  right  does 
not  arise  out  of  contracts,  but  takes  its  root  in  the  principles  of 
natural  justice.  Payment  by  the  surety  discharges  the  debt,  and, 
also,  the  securities  therefor  as  to  the  creditor.  But  equity  will  net 
allow  that  effect  as  between  the  principal  debtor  and  surety.  As 
Vol.  VTL  — 92 
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between  them,  it  is  regarded  rather  as  an  equitable  assignment  for 
the  use  of  the  surety,  of  the  original  debt,  with  its  incidents  and 
remedies. 

If  the  payment  be  of  a  bond  debt,  and  that  debt  have  a  priority 
over  simple  contract  debts,  as  against  the  estate  of  a  deceased 
co-surety,  preference  in  marshaling  assets  will  be  given  over  simple 
contract  creditors.    Dupuy  t.  SouthgateSy  11  Leigh,  97. 

If  the  surety,  in  a  bond  debt  to  the  United  States  (as  an  importer's 
bond),  pays  the  debt,  he  is  entitled  to  the  same  preference  over  other 
creditors  as  the  United  States  had.  United  States  v.  Hunter,  5 
Mason,  65 ;  5  Pet  174. 

The  doctrine  declared  by  Lord  Eldon,  in  Copis  v.  Middleton,  1  T. 
&  R.  229,  and  by  Lord  Brougham,  in  Hodgson  v.  Shawj  3  MyL  &  E. 
190,  limiting  the  subrogation  to  such  securities  as  were  not  extin- 
guished at  law  by  the  payment,  has  been  yery  generally  denied  io 
the  American  courts  as  too  narrow  and  technical.  If  the  surety 
paid  off  a  judgment,  according  to  this  rule,  he  could  claim  no  pref- 
erence or  adrantage,  as  incident  to  it,  because  it  was  extinguished. 
The  American  courts  give  a  wider  range  to  the  principle,  and  work 
out  a  more  perfect  justice,  by  considering  the  judgment  as  equita- 
bly assigned  to  the  surety,  and  as  having  all  its  incidental  advan- 
tages, for  the  purposes  of  contribution,  as  against  the  principal 
debtor  and  his  subsequent  lien  creditors.  Lathrop  d  DaWs  Appeal, 
1  Barr.  612. 

While,  at  law,  the  surety  has  no  remedy  until  he  has  paid  the 
debt,  equity,  with  a  view  of  placing  the  performance  of  the  duty 
where  it  primarily  belongs,  will  interpose,  at  the  instance  of  the 
surety,  so  soon  as  the  debt  becomes  due,  to  compel  its  payment  by 
the  principal.  Banelaugh  t.  Hayes,  1  Vem.  189 ;  Bishop  y.  Day,  1.3 
Vt.  88 ;  Stump  v.  Rogers,  1  Ohio,  533.  But  this  interference  will 
not  be  made  so  as  to  impair,  endanger  or  delay  the  creditor. 

A  court  of  equity,  to  prevent  a  multiplicity  of  suits,  in  order  to 
do  right  and  distribute  justice,  will,  in  the  first  instance,  impose 
the  discharge  of  the  duty  or  performance  of  the  obligation  upon 
the  party  primarily  and  ultimately  bound.  Instead,  therefore,  of 
requiring  the  surety  to  pay,  and  then  re-imbursing  him  by  decree 
against  the  principal,  it  permits  the  surety  at  once  to  resort  to  the 
court  to  compel  the  principal  to  discharge  his  obligation. 

Although  the  question  is  new  and  without  precedent  in  the  books, 
so  far  as  we  have  been  ablo  t^  see,  this  equity  is  quite  as  strong  \n 
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favor  of  a  surety  (where  the  principal  is  insolrent)  against  his 
co-surety.  It  is  well  supported  by  authority,  and  thoroughly 
approved  by  the  reason,  that  if  the  principal  has  made,  or  is  about 
to  make,  secret  or  fraudulent  dispositions  of  his  property,  so  as  to 
throw  the  debt  upon  his  surety,  the  latter  may  have  ampl6  I'emedy. 
If  the  principal  is  insolvent,  and,  therefore,  the  debt  rests  as  a  com- 
mon and  equal  burden  upon  the  sureties,  do  not  the  same  consid- 
erations appeal  with  equal  force  to  the  chancellor,  that  he  may  see 
to  it,  that  one  of  them  shall  not,  by  secret  or  fraudulent  contriv- 
ances and  conveyances  of  property,  fasten  the  whole  of  it  upon 
the  other  ?  We  think  that  the  principle  may  well  have  this  extended 
application. 

It  is  said  that  the  answer  denies  the  equity  of  the  bill,  and,  there- 
fore, the  injunction  should  have  been  dissolved.  The  answer  of 
Bowen  and  wife  admits  that  part  of  the  consideration  for  the  land 
was  paid  to  Decell  by  himself,  that  is,  by  the  satisfaction  of  the 
debt  to  him  for  medical  services. 

The  power  to  dissolve,  as  well  as  to  grant  injunctions,  must  rest 
necessarily  in  the  discretion  of  the  court,  and  should  be  exercised 
so  as  to  prevent  injustice.  Hilliard  on  Inj.  77 ;  Cammack  v.  Johnr 
son,  1  Green  (N.  J.),  172.  In  James  v.  Scurly,  2  Ired.  Eq.  281,  it 
was  said,  that  a  motion,  resting  upon  the  answer  only,  before  the 
proofs  are  in,  is  addressed  very  much  to  the  sound  discretion  of 
the  court.  We  think  that  the  ends  of  justice  would  be  better 
subserved  by  retaining  the  injunction  until  the  complainant  has 
a  fair  opportunity  to  take  testimony ;  he  must,  however,  be  indulged 
in  no  unnecessary  delay.  The  defendants  admit  that  they  are  offer- 
ing the  property  for  sale.  If  that  shall  be  accomplished  the  objects 
of  the  suit  would  be  defeated.  This  is  a  cogent  reason  why  the  pro- 
visional injunction  should  be  retained  until  the  testimony  shall  bf 

taken* 

D$cre$  affirmed. 
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Datis,  appellants,  t.  Bichabi>80V. 

(46Xi«.4ML) 

Unttamped  in&hrumefUi'^widMee. 

A  written  oontnct,  not  stamped  as  provided  by  the  United  Statee  intenMl 
reyenne  law,  maj  be  admitted  as  evidence  iL  State  conit.  {8es  natm,  pp,  51 
and  468.) 

Bill  to  enforce  a  contract  The  opinion  states  the  case.  The 
appeal  is  by  the  defendants. 

J.  Jf.  Dyer,  for  appellants. 

W.  d  J.  A  Yergety  W.  Yetgety  Jr.,  for  appellees. 

SiMRALL,  J.  This  bill  was  brought  by  Richardson  ft  May  to 
enforce  an  agricultural  lien  contract  under  the  statnfce  of  1867| 
against  Belcher  and  J.  W.  and  John  B.  Davis,  who  are  alleged  to  be 
partners  in  the  production  of  crops  on  the  Bee  Lake  plantation  in 
the  year  1867.  The  lien  is  given  on  the  cotton,  to  be  grown  that 
year,  and  on  mules,  etc.,  for  cash  and  supplies  advanced  and  to  be 
advanced. 

Objection  was  made  to  the  reading  of  this  contract  in  evidence, 
because  it  was  not  stamped.  Without  attempting  to  enter  at  large 
into  the  discussion  oi  the  subject,  we  shall  be  content  to  state  con- 
cisely the  grounds  of  our  opinion. 

Our  complex  system  of  government  is  composed  of  States  and  a 
national  government;  the  Constitution  of  the  United  States;  the 
laws  of  congress  made  in  pursuance  thereof,  and  treaties  are  para- 
mount and  supreme.  The  jwwers  which  have  not  been  delegated 
by  the  people  to  the  Federal  government,  nor  prohibited  to  States, 
remain  to  the  States  and  the  people  thereof.  Each  is  supreme  and 
sovereign  within  the  scope  of  its  jurisdiction.  The  sovereignty  of 
the  States  extends  to  every  thing  which  exists  by  its  own  authority 
or  is  introduced  by  its  permission.  The  powers  of  the  local  and 
national  governments  are  so  intimately  blended,  and  come  into  SDch 
dose  contact,  that  the  limits  of  the  one  cannot  be  defined  without 
prescribing  the  boundaries  of  the  other.     The  power  of  taxation  if 
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conferred  by  the  constitution  on  congress  with  but  a  single  excep- 
tion, and  but  two  modifications.  The  exception  is,  no  tax  shall  be 
imposed  on  exports,  direct  taxes  shall  be  according  to  apportion- 
ment, and  indirect  taxes  by  the  rule  of  uniformity  with  these  restric- 
tions. The  grant  is,  in  general  terms,  full  and  plenary.  It  can 
hardly  be  doubted  that  congress  may  impose  taxes  upon  all  property* 
in  the  most  extended  acceptation  of  the  term,  including  promis- 
sory notes,  bills  of  exchange,  and  contracts  generally.  Such  has 
been  the  practice  of  the  government  In  1794,  1803  and  1813,  it 
passed  a  stamp  act  similar,  in  many  respects,  to  the  acts  of  1864 
and  1866.  It  may  impose  a  tax  on  licenses,  as  to  sell  wines  or 
spirituous  liquors,  to  deal  in  merchandise,  to  practice  the  profes- 
sions or  conduct  other  business.  And,  although  the  payment  is 
made  for  the  license,  it  is  but  a  tax  on  the  business.  The  License 
Tax  Cases,  6  WaU.  470. 

But  it  is  necessary  to  the  orderly  and  efficient  administration  of 
the  functions  of  these  complex  governments.  State  and  national, 
that  each  should  be  independent  of  the  other,  within  the  scope  of 
their  operations.  Each  condacts  its  affairs  by  a  distinct  body  of 
magistracy.  Taxation  is  an  incident  of  soveTeignty  and  one  of  its 
highest  attributes.  The  States  m^y  exert  it  as  to  all  the  persons 
and  property  within  their  limits.  This  power  is  concurrent  then 
with  both  governments,  and  may  be  applied,  for  the  most  part,  to  all 
objects. 

There  is  no  authority  in  the  State,  in  any  mode,  by  any  rightful 
legislation,  to  incommode  or  cripple  the  means  and  agencies  of 
whatever  sort,  adopted  by  congress  for  the  administration  of  the 
business  and  affairs  of  the  general  government.  This  cannot  be 
done,  either  directly  or  indirectly.  It  was  upon  this  principle  that 
the  tax,  imposed  by  Maryland  on  the  branch  of  the  United  States 
Bank,  in  that  State,  was  declared  to  be  illegal  and  void.  Congress 
had  thought  fit  to  create  the  bank  as  a  convenient  instrumentality 
in  its  fiscal  operations.  If  the  State  would  tax  its  branches,  it  might 
greatly  cripple  its  efficiency,  or  drive  the  branches  away  altogether. 
The  government  can  borrow  money.  In  national  emergencies  it 
may  be  absolutely  necessary  to  anticipate  resources  by  a  present 
loan.  The  credit  of  the  government,  and  its  ability  to  raise 
money,  would  be  seriously  impaired  if  the  securities  upon  which  it 
was  advanced  could  be  taxed  by  the  States.  Therefore,  in  Weston 
?.  City  of  Charleston^  2  Pet  442«  it  was  declared  that  the  States 
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oonld  not  tax  these  stocks  and  securities.  Upon  the  same  principle, 
in  Dobbins  v.  ComWs  of  Erie,  16  Pet.  435,  it  was  declared  that  the 
States  could  not  tax  the  salaries  of  officers  iu  the  service  of  the  United 
Stales.  These  decisions  go  upon  the  broad  principle  elaborated  by 
Chief  Justice  Marshall,  in  McCulloiigh  t.  StcUe  of  Maryland^  4 
Wheat  316^  that  the  government  of  the  United  States  has  special 
grants  of  power,  with  respect  to  which  it  is  sovereign  and  supreme ; 
that  the  States  are  also  sovereign  over  all  the  subjects  of  jarisdio- 
tion  reserved  to  them,  and  that  it  is  fundamental,  essential  to  the 
harmony  of  the  system,  that  neither  should  be  hindered,  obstructed 
or  interfered  with  by  the  other,  so  long  as  each  moved  in  its  appro- 
priate orbit.  This  principle,  therefore,  would  rebuke  any  attempt  on 
the  part  of  the  State,  by  the  taxing  power,  to  touch  the  policy  or  laws 
or  officers  of  the  Federal  government  While  this  is  so,  the  argument 
is  equally  cogent,  that  the  general  government  should  refrain  from 
trenching  upon  the  local  policy  and  laws  and  functionaries  of  the 
States,  within  their  limited  and  appropriate  spheres.  The  same 
principle  which  would  denounce  as  void  and  illegal,  every  demon- 
stration by  the  States  to  encroach  upon  the  jurisdictional  domain  of 
the  national  government,  would  also  discourage  and  discountenance 
any  and  every  movement  by  the  latter  on  the  unquestioned  right  of 
the  former  to  control  and  regulate  their  domestic  and  internal 
affairs.  Hence,  we  find  the  supreme  court  of  the  United  States 
giving  reciprocity  to  the  principle,  by  annulling,  as  legal  and  inopera- 
tive, that  part  of  the  internal  revenue  laws  imposing  a  tax  on  the 
salaries  of  the  State  functionaries  (State  judges  was  the  particular 
case). 

In  The  License  Tax  Cases,  5  Wall.  470,  the  idea  is  repudiated  that 
congress  has  any  right  to  interfere  in  the  internal  commerce  and 
trade  of  the  States.  That  subject  belongs  exclusively  to  the 
States.  Congress  cannot  meddle  with  the  business  of  citizens 
transacted  exclusively  in  the  State,  having  no  connection  with 
the  inter-State  and  foreign  commerce.  While  commerce,  foreign 
and  inter-State,  is  committed  to  the  control  of  congress,  so 
that  it  may,  if  it  chooses,  license  parties  to  engage  in  it,  it  cannot 
license  a  business,  domestic  and  local,  for  that  would  be  plainly 
repugnant  to  the  exclusive  power  of  the  State  over  the  subject 

Therefoi*e,  it  was  held  that  the  license  taxes,  under  the  act  of  1864, 
was  not  the  conference  of  authority  or  license,  upon  payment  of  the 
prescribed  sum,  to  carry  on  the  various  businesses  and  occupational 
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but  was  in  reality  a  tax  on  the  business  and  occupations.  The  claim 
that  there  is  power  in  congress  to  license  a  business  in  the  State  is 
rejected  and  denied.  If  so,  then  congress  might  authorize  a  dealing 
in  lottery  tickets,  or  in  yinous  or  spirituous  liquors  by  the  small, 
notwithstanding  a  prohibition  of  both  by  the  State.  The  necessary 
consequence  of  such  a  doctrine  would  be  the  absorption  by  congn^ 
of  supervision  over  the  police,  and  interior  policy  of  the  States. 

These  principles  are  sufficient  to  dispose  of  this  point  While 
the  power  of  taxing  the  property,  occupations  and  business  trans- 
actions, including  contracts  purely  local  and  domestic,  is  asserted 
and  sustained,  yet,  it  does  not  draw  with  it,  as  an  incident,  the 
right  to  exceed  the  taxing  power.  Congress  may  punish,  as  it  pro- 
poses to  do  in  the  acts  of  1864  and  1866,  for  an  evasion  and  failure 
to  pay  the  tax.  It  may  provide  stringent  means  of  collection,  by 
sale  and  distress.  It  may  constitute  the  necessary  corps  of  officials 
to  execute  the  law,  and  arm  them  and  the  Federal  judiciary  with 
full  authority  in  the  premises.  Under  the  power  to  **levy  and  col- 
lect taxes,"  all  these  means  may  be  employed  as  incidental ;  but, 
under  the  taxing  power,  congress  cannot  intervene  in  the  States, 
and  impose  new  conditions  upon  the  alienations  and  conveyances 
of  real  estate.  It  cannot  say  that  a  deed,  complete  and  perf&ct 
according  to  the  local  law,  shall  not  be  evidence  in  a  State  courts 
unless  it  conforms  to  a  requirement  not  exacted  by  the  State,  but 
prescribed  by  congress.  If  the  State  declares  that  a  promissory 
note,  or  bond,  or  bill  of  exchange,  shall  be  competent  evidence  in 
her  courts,  on  ceii»in  conditions,  congress  cannot  prescribe  other 
and  additional  formula.  In  the  case  quoted,  congress  may  tax  in 
the  form  of  prepayment  for  license  to  vend  lottery  tickets  in  New 
York ;  yet,  if  New  York  has  prohibited  that  business,  and  denounced 
a  penalty,  the  business  is  unlawful,  and  the  guilty  participant  may 
be  punished  ;  and  the  license  conferred  no  authority,  because  that 
was  a  subject  over  which  congress  had  no  power.  Congress,  too, 
may  tax  ptomissory  notes  or  conveyances  of  lands,  and  may,  by  dis- 
t^sfl  and  sale,  and  penal  sanctions,  guard  and  insure  the  revenue. 
Btiv  .c  cannot  make  a  deed  or  a  promissory  note  that  which  it  is 
not  so  by  the  local  law.  Nor  can  it  superadd  formalities  and  terms 
not  demanded  by  the  local  law.  To  hold  to  the  affirmative  would 
be  to  conduct  to  the  result  that  congress  may  repeal  or  amend  Stat^ 
laws,  pertaining  to  subjects  purely  local  and  domestic. 

But  it  is  never  to  he  presumed  that  congress  meant  to  encroach 
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on  the  aathoiity  and  jnrisdiotion  of  the  States.  When,  therefbre, 
it  legifllatea  in  leferenoe  to  the  practice  of  the  conrta,  or  the  mlea 
of  OTidenoe,  it  mast  be  intended  that  ihe  law  applies  only  to  the 
courts  of  the  United  States.  When  the  State  legislates  npon  tiie 
same  snbjects,  and  uses  the  words  ^*  all  courts,''  it  never  has  been 
supposed  that  the  Federal  courts  within  the  State  are  incIudedU 
and,  therefore,  the  language,  however  broad,  will  be  confined  to  the 
local  tribunals.  Neither  the  act  of  1864  or  of  1866,  in  reference  to 
stamps  on  contracts  aud  other  papers,  in  terms,  embrace  the  State 
courts.  It  is,  therefore,  the  fair  and  proper  reading  of  the  acts  to 
hold  that  congress  did  not  contemplate  their  inclusion*  The  adju- 
dications in  several  States  on  this  subject,  more  or  less  distinctly, 
support  these  views.  Fefiela  v.  Gluse,  22  Ind.  276 ;  Janes  v.  Eeep,  19 
Wis.  369 ;  Latham  v.  Smiih,  45  IlL  30 ;  Express  Co.  v.  Haynes,  48  id. 
249 ;  Carpenter  v.  Snelling,  97  Mass.  452 ;  Lynch  v.  MwrSy  98  id.  458 ; 
Oriffin  V.  Ranny^  35  Conn.  239.  This  question  has  not,  as  yet,  been 
adjudicated  directly  by  the  supreme  court  of  the  United  States.  In 
Campbell  v.  WUcoz^  10  Wall.  421,  decided  in  that  court  last  year,  it 
was  said  that  the  penalty  of  the  statute  was  leveled  at  the  firaud- 
ulent,  and  not  the  accidental,  omission  of  a  stamp.  Such  fraudulent 
omission,  if  available  at  all  to  the  maker  of  the  note,  can  only  be 
set  up  by  special  plea,  or  urged  on  the  trial.  The  note  was  read  in 
evidence  without  a  stamp.  It  was  not  necessary,  in  that  case,  to 
pass  upon  the  '^  availability  "  of  the  objection,  when  made  by  the 
maker.  It  may  be  added,  also,  that  the  suit  was  brought  in  a  cir- 
cuit court  of  the  United  States. 

There  was  no  error,  therefore,  in  admitting  in  evidence  this  con- 
tract because  of  this  objection. 

(The  judge  here  disposes  of  an  unimportant  question.) 

Judf/fneni  affirwmL 
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Ia  ft  snli  brought  on  a  life  insnnuioe  poliqj  iaanad  on  the  life  of  S*»  of  Mtato- 
■ippi,  bj  a  New  York  oompanj,  and  conditioned  on  the  payment  of  annual 
pxeoniimLB,  the  bill  alleged  that  S.  died  in  1862,  that  all  the  annual  preminnui 
fiom  December,  1851,  until  his  death,  were  paid,  except  the  note  due  Decem- 
ber, 1861,  which  was  tendered  to  B.,  the  agontof  the  company,  resident  in 
Mieslflsippi*  who  decDnsd  to  reeeiye  it^  the  nebelllen  hawdng  begun.  JaUd, 
that  the  bill  pMaentad  a  prima  fmie  oa«e  for  nliet    {Sm  mnU^p,  745.) 

Bill  in  chancery  for  an  attachment  and  sequestration  of  funds. 
Tbe  opinion  states  the  case. 

W.  &  J.  B.  Terger,  for  appellants.  Manhattan  t.  Wartvick,  30 
Gratt  614;  New  York  Life  Ins.  Co.  v.  Clopton,  7  Bash.  179. 

T.  J.  £  F,  A.  R.  Wharton^  for  appellees.  Liddett  v.  Sims^  9 
Sinedes  &  Marsh.  596,  609 ;  1  Story's  Eq.  Jur.  741,  §  776,  and  note 
1 ;  Jamison  v.  McBaniel,  25  Miss.  83,  86 ;  JTammon  et  al.  v.  Flemingy 
id.  135,  142,  143 ;  1  Mad.  Ch.  330 ;  Story's  Eq.  Jur.  8 ;  3  Paige, 
548 ;  FnUz  v.  Horse^  6  Smedes  &  Marsh.  404,  410 ;  Arnold  on  Ins. 
88;  Qriswold  v.  Waddington^  16  Johns.  438;  Adams  v.  Nichols^  19 
Pick.  275 ;  Harmony  v.  Binghamy  12  N.  Y.  99 ;  Tompkins  v.  DtuHeyj 
25  id.  275;  School  District  No.  1  y.  Dauchy,  25  Conn.  530; 
School  Trustees  of  Trenton  v.  Bennett,  3  Dutch.  (S.  J.)  514. 

StHBALL,  J.  This  suit  in  ehancery  was  brought  by  the  complain- 
ants, the  children  and  heirs  of  Mrs.  Lucy  B.  Statham,  deceased,  who 
was  the  wife  of  Dr.  Augustine  D.  Statham,  deceased,  against  the 
New  York  Life  Insurance  Company,  a  corporation  created  by  the 
State  of  New  York,  and  Benjamin  G.  Humphries,  L.  Mimms  and  J. 
G.  Milligan,  defendants,  to  recover  the  amount  of  a  policy  of  insur- 
ance on  the  life  of  Dr.  A.  D.  Statham,  issued  in  favor  of,  and  to  be 
paid  to,  his  wife,  Lucy  B.,  in  case  she  survived  her  husband,  If  3he 
did  not,  then  to  her  children.  The  biTl  alleges  that  Dr.  Stathtim 
deceased  on  the  day  of  ,  1862 ;  that  all  the  annxral  pre- 

miums, from  December  8, 1851,  until  his  death,  were  paid,  except 
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the  note  dae  December  8,  1861,  which  was  tendered  to  Brown, 
their  resident  agent,  who  declined  to  receive  it ;  and,  moreoyer,  the 
pendency  of  the  civil  war  excused  the  payment  and  prevented  a  for- 
feiture of  the  policy ;  that  Humphries,  Mimms  and  Milligan  haTe 
in  their  hands  effects  and  moneys  belonging  to  the  company,  which 
will  be  remittted  to  them  at  New  York,  unless  restrained  by  injunc- 
tion. 

The  bill  was  dismissed  on  demurrer,  and  appeal  to  this  court. 
The  first  question  is  as  to  the  jurisdiction  of  the  chancery  courL 
The  remedy  (it  is  said)  ought  to  have  been  at  law  on  the  policy  of 
insurance,  or  by  an  attachment  at  law,  to  seize  the  effects  and 
credits  in  the  hands  of  Humphries,  Mimms  and  Milligan. 

This  is  the  renewal  of  a  controversy  which  prevailed  in  the  high 
court  of  errors  and  appeals  for  several  years,  whether  the  complain- 
ant (in  such  a  case  as  this)  must  not  show  in  his  bill  a  distinct 
ground  of  equity,  in  addition  to  the  fact  that  his  debtor  is  absent 
from,  or  a  non-resident  of,  the  State,  and  that  the  home  *'  defendant 
has  effects  belonging  to,  or  a  debt  due  to  him,"  that  the  "abscond- 
ing'' or  non-resident  debtor  has  lands  or  tenements  in  this  State; 
which  view  of  the  subject  ought  to  have  prevailed,  as  an  original 
proposition,  was  not  considered  by  this  court  an  open  question,  in 
Scruggs  et  ah  v.  Blair,  decided  October  term,  1870;  but  re-adhered 
to  what  was  laid  down  in  Trotter  v.  White,  10  Smedes  &  Marsh.  612, 
and  Freeman  v.  Gwin,  11  id.  62,  accepting  as  the  doctrine  which 
had  been  established,  ^'  that  the  basis  of  the  jurisdiction  is  purely 
statutory,  and  depends  on  the  condition  of  facts  stated  in  the 
statute,  to  wit :  ^'  The  absence  of  the  debtor,  the  presence  here  of 
effects  belonging  to,  or  a  debt  due  to,  him,  or  his  owning  lands  and 
tenements  in  this  State  " 

The  allegations  of  the  bill  are  within  the  terms  of  the  statute ; 
the  New  York  Life  Insurance  Company,  the  debtor,  is  a  non-resi- 
dent corporation,  created  by,  and  resident  in,  the  State  of  New  York ; 
B.  G.  Humphries,  Mimms  and  Milligan,  resident  defendants,  are 
charged  to  have  funds  and  effects  of  the  debtor,  in  their  handfl^ 
which  they  will  transmit  to  New  York,  unless  restrained  by 
injunction. 

The  question  has  been  settled  by  the  supreme  court  of  the  United 
States  in  many  cases,  that  the  late  civil  war  brought  along  inth  itt 
as  between  the  belligerents,  the  consequences  and  disabiUties  inci* 
dent  by  international  lav^  to  foreign  war.    Among  tLese  are  a  sub* 
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pension  of  the  right  of  suit  upon  all  contracts  mode  before  the  war^ 
so  long  as  it  continued,  and  a  prohibition  of  all  intercourse,  com* 
merce,  dealing  and  trading,  between  the  inhabitants  of  the  reapec- 
tive  belligerent  countries,  except  by  license  granted  by  competent 
autnority. 

Undei  authority  of  the  act  of  congress  of  July  13, 1861,  the  presi- 
dent of  the  United  States,  by  proclamation  of  August  of  that  year^ 
declared  certain  of  the  southern  States,  and  parts  of  States,  includ- 
ing Mississippi,  in  a  state  of  insurrection,  and  that  all  commerce 
between  said  State  and  the  inhabitants  thereof,  and  citizens  of  the 
other  States,  was,  and  would  fontinue,  unlawful,  until  such  insur- 
rection should  cease,  or  be  suppressed,  and  that  all  goods,  chattels, 
wares  and  merchandise,  coming  from  said  State  into  other  parts  of 
the  United  States  (without  special  license  of  the  president),  would 
be  forfeited  to  the  United  States,  The  restrictions  and  prohibitions 
continued  until  May  22, 1865.  See  Mrs.  Alexander's  Cotton  Casey  2 
Wall.  419;  The  William  Bagdly,  5  id.  377;  Hanger  v.  Alhott,  e 
Wall.  532. 

The  excuse  offered  for  non-payment  of  the  premium  note  falling 
3ue  December  8, 1861,  was,  that  the  pending  war  made  it  impossible 
and  illegal  for  the  promisor  to  go  to  the  city  of  New  York,  and 
make  the  payment  to  the  insurance  company,  domiciled  there,  and 
tliat  it  was  also  illegal  and  impracticable  to  make  remittances.  And 
second,  that  an  offer  of  the  money  was  made  to  the  agent  here, 
through  whom  the  policy  of  insurance  was  effected,  but  that  he 
declined  to  receive  it,  for  the  reason  that  the  war  had  put  an  end  to 
his  agency,  and,  moreover,  his  accepting  the  money  would  be  an 
illegal  act  Between  the  date  of  the  maturity  of  this  premium  note, 
and  December  8,  1862,  Dr.  Statham  deceased.  The  question  made 
is,  whether  this  default  in  the  payment  of  the  premium  worked  a 
forfeiture  of  the  policy.  The  covenant  is  to  the  effect  that  if  the 
annual  premiums  are  not  paid,  but  default  is  made  when  any  one 
of  them  becomes  due,  then  the  policy  ceases  and  is  of  no  effect. 

For  the  insurance  company  it  is  said,  that  the  covenant  is  abso- 
lute, without  condition  or  exception  ;  and,  therefore,  the  party  can- 
not set  up  any  excuse  or  exception,  which  might  have  been  intro- 
duced into  the  original  contract ;  that,  if  inevitable  accident  or 
other  contingency  is  not  stated  in  the  contract  as  excuse  or  reason 
for  non -performance,  such  defense  cannot  be  set  up,  and  reference  ia 
made  to  Jamison  v.  McDaniel,  25  Mies.  83,  and  Haminon  v.  Flem^ 
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wmtjf,  f&  icL  14^,  irbere  tkB  genend  dooAriBB  is  so  laid  down*  It  ii< 
oUmedy  therefoxe,  at  a  legitimate  deduetion  from  the  prindple^  that 
inaamuch  as  tiie  caaualtieB  of  war  might,  for  a  time,  interrupt  the 
agency  of  thecMirpBiiy  in  this  State,  and  render  a  payment  at  tlie 
office  in  New  York  impracucable  and  illegal,  unless  that  oonditioii 
of  things  is  provided  for  in  the  policy,  and  stated  as  a  reason  for  a 
postponement  of  the  payment  of  the  premium,  and  ml  exception 
should  ncrt  work  a  forfeiture,  it  is  not  provided  against,  and  the 
party  nvmt  take  the  consequenioes  of  such  omission. 

It  is  dednoed  by  Mr.  Duer,  in  his  work  on  Insurance,  p.  473,  from 
the  authorities,  that  a  war  between  the  countries  of  assurers  and 
assured,  from  the  time  that  it  occurs,  renders  a  prior  marine  insur- 
ance illegal  and  void,  precisely  for  the  reasons  that  render  the  con* 
tract  illegal  in  its  origin,  when  made  dnring  the  war.  Gray  ▼. 
L&msy  3  Wash.  C.  G.  280 ;  LetBther  v.  (hnu  Ins.  £7o.,  3  Bush.  (Ky.) 
298;  4  Bast,  410 ;  id.  407. 

It  may  be  questioned  whether  ^ar  renders  a  contract  void,  or  only 
suspends  its  enforcement,  is  dependent  so  much  upon  its  character 
as  "executed*'  or  ^  exeeotory,'*  as  upon  the  question  whether  they 
give  aid  and  comfort  to  the  enemy ;  and,  second,  whether  they  invohs 
interoouTse. 

If  the  war  had  the  effect  to  annul  the  insurance,  by  this  company, 
oil  the  life  of  I>r.  Statham,  he  being  a  citizen  of  Mississippi,  then  it 
became  and  was  annulled  and  dissolved  on  the  day  that  the  war 
begun,  or  was  declared  to  exist  by  the  proclamation  of  the  presi- 
dent, on  August  16,  1861,  although  the  premium  note  due  the 
preceding  8th  of  December  had  been  paid,  and  there  was  no  default 
in  any  of  the  conditions  at  the  time  of  the  decease  of  Dr.  Statham.  Is 
there  not  a  distinction  which  may  be  clearly  discerned  and  which  is 
substantial,  between  a  life  policy  and  a  marine  policy  ?  The  cases 
cited  go  on  the  predicate  that  a  contract  of  insurance  is  one  of 
indemnity,  and  tends  to  encourage  the  commerce  of  the  enemy, 
which  it  is  a  main  object  of  the  war  to  prevent  and  destroy.  There- 
fore, the  subjects  of  one  country  shall  not  be  permitted  to  lend 
assistance  to  encourage  and  promote,  by  insurance,  the  commerce 
of  the  other  belligerent. 

In  what  respect  does  a  policy  of  life  insurance,  issued  before  the 
war,  assist  and  strengtiien  the  assured,  or  his  country,  in  the  prose^ 
oution  of  war?  All  that  can  be  done,  or  is  required  to  be  done,  is 
to  pay  the  annu'il  premiums.    If  this  could  be  done  without  sending 
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Uie  moDjey  to  &e  insaEer^it  would  in  no  wke  imoMase  thetaiiieiigihh 
and  power  of  tlie.asaiired  iu  bia  country  to  doliAstale  acte^nortwoold 
it  diminish  or  affect  the  reaourees  of  the  canntry  of  theanurer. 

But  analyze  this  policy,  and  its  legal  elements  are  .theae :  The 
assured  engages,  upon  the  payment  of  sa  mueh  down,  aod  aa:aiiiraal 
•urn,,  so  loi^  as  Dr.  Statham  lives,  within  sixty  days. a£ber  his  deatii, 
on  notice  and  proof  of  the  fact^  to  pivy  ta  the  owner  of  the  pdioy 
$5,000.  Punctually  tlie  payment  of  the  annual  Sttms>muflt  be  made, 
OD  the  pain  of  losing  the  right  to  demand  the.  •5,000*  (There  are 
other  conditions  not  important  in  this  connection  to  be  named.) 
When  the  war  broke  out  the  assured  had  done  nothing.;  indeed,  no 
act  of  performanoe  would  devolye  upon  him  until  after  the  death 
of  the  assured*  When  that  occurred  the  war  was  in  eaiateaee,  and 
he  could  not  lawfully  remit  from  New  York  the  15,000.  Was  his 
duty  to  do  so  annnlled  or  discharged,  or  HtQ  remittanoe  postponed 
until  the  impediment  was  remoiYed,  and  iicterocHtrse  and  baaiiiess 
might  lawfully  be  resumed  ? 

In  what  essential  feature  does  this  contraotdrfifer  fpom.an  advance 
of  money,  made  by  a  citizen  of  New  York  in  1851,.  on  the  bond  of  a 
citizen  of  this  State,  payable  sixty  days  after  the  death  of  Dr. 
Statham^  on  the  consideration  of  an  annual  payment  of  $200  ?  It 
would  not  be  asserted  jbhat  the  war,  propria  txigo^ts,  annulled  Uie 
contract  It  was  legal  when  mode.  These  was  no  logs!  ioipedi- 
ment  in  the  way  when  entered  into.  The  wao*  could  have  no  otjiei 
effect  than  to  suspend  remedy  upon  it  or  p^^rmance  of  it,  because 
of  the  interdict  of  all  commerce  and  intercourse  between  the  parties. 
But  the  contract  between  the  insurance  company  and  complainant's 
mother  has  an  additional  feature ;  that,  if  the  annual  premiums  are 
not  punctiially  paid,  the  poHey  should  be  of  no  effect,  but  shall 
cease  and  detennine.  But  the  bill  alleges  that. a  tender  was  made 
to  the  agent  of  the  defendants  of  the  premium,  on  the  8th  of  Decem- 
ber, previous  to  the  death  of  Dr.  Statham.  The  war  did  net  put.  an 
end  to  his  agency.  In  Morey  v.  Glarky  10  Johois.  69,  it  was  deter- 
mined that  an  alien  enemy,  resident  in  the  United  States,  daring  a 
war  between  his  country  and  the  United  States,  could  sne  and  be 
sued*  If  he  may  sue  for  a  debt,  a  fortiori,  he  may  leeeive  it  without 
suit  It  was  ruled  on  the  Pennsylvania  cixcuit^  by  Judge  Wasu- 
uroTON,  in  Caw  v.  Penn  and  Dstiniston,  and  McGregor  v.  Imbrbek^ 
that  debts  might  well  be  paid  to  the  agent  of  an  alien  enemy  residing 
in  the  United  States.     But  that  *'  remittance  "  to  the  principal  could 
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not  be  made  pending  the  war.  In  Buchanan  y.  Ourry^  19  Johna 
140,  arising  upon  a  contract  for  the  sale  and  delivery  of  lumber, 
made  between  a  British  subject  and  a  citizen  of  New  York,  just 
before  the  war  of  1812;  it  was  held  that  the  deliyery  of  the  lumber 
after  the  war  begun,  to  a  resident  agent  of  the  alien  enemy,  was  p 
valid  act,  not  inhibited  by  the  international  law.  It  was  pressed  b} 
euunsel  that  the  war  revoked  the  agency,  and  made  all  dealings, 
directly  or  indirectly,  with  an  alien  enemy  illegal.  To  that  the  very 
able  judgt,  responding  for  the  court,  said, ''  the  rule  (invoked)  is 
founded  in  public  policy,  which  forbids,  during  war,  that  money  or 
property,  or  other  resources,  shall  be  transferred  so  as  to  aid  or 
strengthen  the  enemy."  The  evil  and  mischief  which  the  principle 
condemns  is,  the  "  exportation  "  of  money  or  resources,  and  not  in 
delivering  or  paying  them  to  an  alien  enemy  residing  here,  or  his 
agent,  under  the  control  of  the  government.  To  the  same  effect  is 
Denniston  v.  Imbrie,  3  Wash.  G.  G.  396,  supra  ;  Paul  v.  Christie^  4 
Harr.  &  McHenry,  161 ;  Ward  v.  Smith,  7  Wall.  452 ;  United  States 
V.  Grossmatfery  9  id.  75. 

The  war  then  did  not,  per  se,  revoke  the  agency  of  Brown,  nor 
make  it  unlawful  for  him  to  receive  the  premium  which  was  ten- 
dered December  8,  1861.  A  payment  to  him  would  have  been  a 
discharge  of  the  debt.  The  policy  of  war  interdicted  his  remittance 
of  the  money  to  his  principal,  for  that  would  have  implied  inter- 
course, and  would  have  aided  the  other  belligerent  with  the  sinews 
of  war.  His  performance  of  that  duty  would  be  "  suspended  "  until 
the  war  was  over. 

Griswold  v.  Waddifigton,  16  Johns.  438,  is  a  most  exhausting 
research  into  the  authorities,  as  to  the  effect  of  war  upon  the  rela- 
tions of  the  inhabitants  of  the  respective  belligerents.  As  a  general 
proposition,  war  suspends  the  performance  of  atite  bellum  contracts, 
and  denounces  as  illegal  and  invalid  those  made  pendente  beUo,  If 
an  ante  beUum  contract  is  dissolved  at  all,  it  is  because  its  perform- 
ance is  inconsistent  with  the  duties  and  allegiance  which  the  parties 
owe  to  their  respective  countries,  and  involves  some  violation  or 
infringement  of  these,  and  which  has  not  been  performed  in  whole 
or  in  part  by  either  party.  The  annihilation  of  such  a  contract 
would  not  be  injurious  to  either  party,  but  would  rather  dissolve 
their  inconvenient  relations.  But  if  the  contract  has  been  partly 
executed  by  one  party,  by  parting  with  money  or  other  valuable 
things,  on  the  consideration  and  promise  that  the  other  will  pe^ 
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form  his  part  of  the  engagement,  it  would  be  gross  injustice,  and 
repugnant  to  reason  that  intervening  war  should  destroy  the  con- 
tract, devolying  all  the  loss  upon  one  party  to  the  gain  of  the  other. 
Nor  should  that  be  so  unless  an  oyerruling  policy  should  so  require 
Such  as  to  continue  the  contract  iu  force,  or  to  attempt  its  pei- 
formance,  would  necessitate  intercourse,  commerce  or  the  exchange 
of  money  or  property  between  the  respective  parties,  which  would 
be  inconsistent  with  their  changed  relations,  superinduced  by  the 
war.  If  the  contract  may  be  preserved  or  performed  without  the 
transmission  of  money  or  property  from  cue  euemy  to  the  other,  or 
without  their  intercourse  or  correspondence,. then  no  principle  of 
law  or  policy,  arising  out  of  a  state  of  war  between  their  respective 
countries,  would  demand  an  abrogation  of  the  contract,  or  its  non- 
performance. Reason  is  the  life  of  the  law,  and  when  it  ceases  the 
law  itself  dies.  A  contract  made  in  1860  by  a  citizen  of  this  State, 
to  deliver  cotton  to  a  citizen  of  New  York  on  the  1st  day  of  Octo- 
ber, 1861,  at  Vicksburg,  is  not  necessarily  annulled  by  the  war. 
If  delivery  had  been  made  to  the  agent  of  the  purchaser  at 
Vicksburg,  it  would  have  been  a  legal  act  contravening  no  policy 
or  law  of  war,  and  the  right  of  the  seller  to  recover  the  price, 
after  the  war,  could  not  be  disputed.  If  the  agent  had  attempted 
to  *^^ransport  the  cotton  to  New  York,  pending  the  war,  then  and 
no;,  until  then  would  criminality  attach. 

But  there  is  another  view  of  the  subject  arising  out  of  the  statute 
regulatiiig  foreign  insurance  companies  doing  business  in  this 
State.  Code  of  1857,  p.  303.  They  are  required  to  file  in  the 
office  of  the  auditor  of  public  accounts  a  statement  of  their  capital 
stock  and  resources,  appoint  an  agent  before  they  begin  to  do 
business.  This  agent  as  fully  represents  the  corporation  here  as 
their  officers  in  the  State  of  their  domicile.  Service  of  legal  pro- 
cess upon  him  is  of  the  same  virtue  as  if  upon  the  corporation. 
In  effect  the  corporation  acquires  a  quasi  domicile  here,  and  through 
its  resident  agent  must  transact  its  business.  It  is  not  permitted 
to  withdraw  its  fund  derived  from  premiums  upon  risks  until 
losses  have  been  adjusted.  The  defendant  assumed  the  risk  in 
dispute  under  the  terms  and  responsibilities  of  this  law,  among 
which  was  the  condition  that  it  shall  appoint  an  agent,  through 
whom  contracts  of  insurance  shall  be  made,  to  whom  premium 
payments  may  be  made,  and  by  whom  obligations  incurred  by  them 
ahull  be  discharged  and  paid.    The  plain  intent  of  the  statute  is 
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to  loQftliae  tbe  flo&tnat,  in  its  inoeption,  and  m  the  aa¥end  etmgm 
o£  its  perfecmance.  It  mftf  be  fleiioiiflly  di»iibted  whetliar,  aiAOi 
this  oontract  ms  nuide  under  thie  coaditk>n  &f  the  law,  the  dtefend- 
eate  ought  to  be  heard  to  insist  upon  a  £>cfeitiire  of  the  policj 
for  non-payment  of  the  preminm  at  their  home  office,  when  th^nr 
iRttS  no  legal  impediment  to  the  continuance  of  an  agency  herei. 
Foreign  companies,  dealing  with  our  citizens  under  this  law,  must 
be  considered  as  engaging  to  accept  performance  from  the  asBox^ 
here,  and  on  their  part  to  pay  losses  here.  These  yiews  are,  in 
the  main,  sustained  by  New  York  Life  Ins.  Co.  v.  Oloptati,  7  Buah. 
(Ky.)  179 ;  3  Am.  B.  290,  and  the  Manhattan  Co.  t.  Wiurwick,  20 
Omtt  614 ;  3  Am.  S.  218,  and  by  Hamilton  y.  Mutual  Ins, .  Co.  of 
New  York,  by  Judge  Blatchpobd,  in  the  circuit  a)urt  of  the  United 
States  for  the  southern  district  of  New  York,  whose  opinion  we 
have  seen. 

But  it  is  said  by  counsel  for  appellees  that  the  demurrer  oaght  to 
have  been  sustained,  because  the  bill  does  not  negative  and  obviate 
all  the  conditions  of  the  policy,  upon  non-compliance  with  whidi 
it  became  void  and  of  no  effect  In  order  to  indicate  this  infirmity 
in  the  bill,  resort  is  had,  by  counsel^  to  the  policy,  which  is  made  an 
exhibit  thereto.  It  was  recently  determined  by  this  :ourt  that  a 
demurrer  only  brought  into  review  the  allegations  of  the  bill,  and 
that  the  chancellor  was  confined  to  them  iu  determining  whethei 
the  exceptions  made  in  the  demurrer  were  well  taJLen  or  not;  that 
the  exhibits  could  not  be  looked  to,  either  to  aid  a  defective  ami 
insufficient  statement  of  the  title  to  relief  and  discovery,  or  as 
taking  away  and  defeating  such  right  They  were  rather  CYidenoe 
than  pleading. 

We  are  not  permitted,  therefore,  to  depart  from  the  allegations  of 
the  bill,  or  to  consider  them  in  connection  with  the  exhibit^  in 
determining  whether  the  demurer  should  he  sustained  or  not 
Looking  to  the  bill  in  this  aspect,  it  does  disclose  ajmma/aa^ right 
to  relief,  and  that  is  all  that  is  required.  The  assurer  may  over- 
come this  prima  facie  case  by  averring  and  proving  a  forfeitnre  of 
a  right  to  the  money,  by  non-compliance  with  one  or  more  of  the 
conditions  imposed  on  the  assured,  which,  by  the  contract,  wonU 
produce  that  result 

These  views  embrace  all  the  points  necessary  to  be  considered  in 
order  to  dispose  of  the  case.  It  wouJd  be  unnecessary  to  considsi 
Be]>arately  the  numerous  causes  assigned  in  the  demnrrer. 
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Wherefore  the  decree  of  the  chancellory  siistaiiiiirg  ihe  demurrer 
■nd  diBmiflsing  the  bill,  is  rerersedy  judgment  rendered  here,  o^er- 
nling  tiie  demurrer,  and  cause  remanded. 

Reversed  and  remanded. 


IKam^'^  8m  JMiinon  ▼•  hUmmaikmai  I4f€  Amimanee  Co^  1 .  Ajn..lltp.  48Q ;  ManhaUan 
tAhhm,  Q^  T.  iranoMc,81d.S18;  New  York  Life  Irm.  Oo.  t.  CUipUm^  UL  MO.-RBP. 


HjLi£ETy  appellant,  v.  Nobtov. 

(46  1flM.7QB.) 

Bankruptep  of  copa/ffner, 

bankroptqr  of  a.eopartner  diaaolvee  the  ooparinenhlp  and oonfltitDtM  the 
assignee  and  the  solvent  partners  tenants  in  common,  or  Joint  owners  of  tlie 
partnership  property.  In  a  suit  respecting  the  partnership  property  the 
assignee  and  solvent  partners  most  unite. 

AcTiOK  by  Norton,  assignee*  against  Halsey.  The  facts  appear 
in  the  opinion.    The  appeal  is  by  defendant* 

W.  d  J.  B.  Verger,  for  appellant. 

SiMBALL,  J.  It  is  urged  for  plaintiff  in  error,  that  the  judgm^  nt 
ought  to  be  reversed,  because  the  assignee,  Norton,  ought  to  have 
united  with  him  as  co-plaintiff  the  solvent  partner.  It  was  said  by 
the  Chief  Baron,  in  Taylor  v.  FieldSy  1-  Ves.  396,  "  that  the  surplus 
of  partnership  effects  is  joint  property ;  and  that  the  interest  of 
each  partner  is  only  his  share  of  what  remains  after  the  partnership 
accounts  are  taken."  The  assignee  takes  precisely  the  position  of 
the  bankrupt,  as  respects  the  joint  property.  That  interest  is  trans- 
ferred to  him  to  be  administered  for  the  creditoris.  Bankruptcy 
does  not  divest  the  title  of  the  solvent  partner.  It  dissolves  the 
copartnei  jhip,  and  constitutes  the  assignee  and  the  solvent  partner 
tenants  in  oonmion  or  joint  owners.  To  stand  in  a  court  of  law, 
the  plaintiff  must  have  the  entire  legal  right ;  if  the  title  be  held  by 
several,  all  must  join  in  the  suit  EcJchard  v.  Wilson^  8  Term  Rf'p. 
140  and  Murray  v.  Murray,  4  Johns.  Ch.  70,  are  to  the  point  that 
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the  assignee  and  the  solvent  partner  mast  unite  in  a  sait,  respect- 
ing the  joint  effects  and  chose  in  action.    But  it  must  be  mani- 
fested that  there  is  another  person,  not  co-plaintiff,  who  ought  to^ 
etc. ;  this  may  be  by  plea  in  abatement,  or  by  nonsuit  if  prored  on 
the  trial  (1  Chit  PI.  452,  453) ;  or  by  demurrer  if  it  appears  on  the 
fuce  of  the  declaration.    The  declaration  is  thus :  ^'  E.  E.  Norton, 
a8signee,    *    *    *    etc,  of  Henry  F.  Giren  and  Dickson  A.  Giren^ 
as  members  of  the  firm  of  Giren,  Brown  &  Co."    It  is  not  averred 
who  compose  the  firm,  except  these   two  bankrupts,  nor  does  it 
appear  affirmatively  tliat  there  were  any  other  members ;  the  copart- 
nership name  may  and  often  is  purely  artificial,  not  discovering  who 
are  its  members.     Proof  was  not  made  on  the  trial  that  any  other 
person  was  a  member,  although  objection  was  made  by  the  defend- 
ant to  the  admission  of  evidence,  in  truth  of  the  account,  on  that 
ground.     If  it  was  not  apparent  on  the  record  that  there  was  a 
solvent  partner ;  if  the  defendant  proposed  to  nonsuit  the  plaintiff  or 
prevent  his  recovery,  she  ought  to  have  proved  the  existence  of  such 
a  partner.    We  do  not  think  that  the  record  presents  the  point 
made  by  the  plaintiff  in  error,  so  that  she  can  avail  of  it  in  this 
oonrt    Let  the  judgment  be  affirmed. 

Judgment  affirmetL 
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ACCESSION. 
See  Title  by  Accbssioh. 

ACCIDENT  INSURANCE. 
See  iNBURAircE,  16. 

ACCOMMODATION  INDORSEMENT. 
See  Bill  of  Excuanob,  1, 8. 

ACCOMMODATION  NOTE. 
See  Usury. 

ADMIRALTY  LAW. 
See  Jurisdiction,  1, 8,  S. 

AGENT. 
See  UmumAMom,  11, 12, 18, 19 ;  Principal  and  Aobrt  ;  PmoMsmamt  Nan.  t 

ALTERATION  OF  INSTRUMENT. 
See  Promissory  Note,  6. 

ANIMALS. 
See  Railroad,  1. 

ATTACHMENT. 
See  FoREioN  Judgment,  8. 

ATTORNEY. 

PlaintUT,  A  solicitor,  undertook  the  proeecution  of  a  salt  In  chaneerj,  withmit 
A  stipaUted  price  or  time  of  payment,  but,  dnring  the  progress  of  the  salt, 
withdrew  in  consequence  of  being  refused  an  advance  of  money  in  part 
compensation  for  services  rendered  in  the  suit.  The  suit  was  proeecuteo 
to  a  successful  termination  by  another  solicitor,  and  the  land  which  was 
the  subject-matter  in  suit,  was  sold  bj  the  complainants  therein  to  a  third 
person.  MM,  that  plaintiff  was  not  entitled  to  be  decreed  the  payment 
of  a  reasonable  sum  out  of  the  pnrchase-monej,  as  a  compensation  for  hii 
servlees,  the  lien  as  solicitor  not  having  attached.    St&wari  ▼.  Ftanf^n,  707. 

See  Instruction  to  Jubt. 

BAILMENT. 
See  Pi  .EDGE. 
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death,  his  hein  oonTeji^  t  \  '48  prr' 

ing  nothing  of  the  '<>*r^'4         \  ^f' 

claim  deed,  wae  not  J  !^  ti;  *     ^  \ 

note,m  ^n\^X  .><#  ^' 
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\  \\^  ^r  ia 


anc^ 


R.,  of  London,  con  t  ft  f 
of  printing,  p*  ?  I  *  ^ 

R.  afterward  J  ^l  ^  .-^• 

a  resident  o      »  ^  t^'oBOKRY. 

dtr,  havir  ^X^ 

London.  /       EASEMENT. 

theater  ^create*  an  eaHemeot  on  the  Beveranoe  of  two  tenementfl 

heare  ^te^sale  of  one  of  them,  iti  confined  to  caeee  where  an  vppa 

altb         ^rvitode  exists,  on  the  part  of  one  of  them  in  fkvor  of  ihe 
ref       Aierwnik  v.  (Jrauford,  852. 

f    X  ottr  of  t^o  adjoining  lots  of  laud,  Nor.  83  and  85,  dug  a  vault  extending 

■  iDio  *»ch.  lot,  from  which  he  constructed  a  drain  tlirough  lot  No.  85 

'^1'  gtr^i  sewer.    He  convey  (id  lot  No.  85  to  defendant  by  deed,  containing 

f*'  ^flABt  against  incumbranc«8,  and  afterward  conveyed  lot  No.  83  to 

*  .^Iff.    Defendant  purchased  without  knowledge  of  the  drain ;  nor  was 

^eie  aoj  apparent  mark  or  sign  of  its  existence.    Held,  that  defendant*a  let 

^g  not  servient ;  and  that  he  had  a  right  to  close  up  the  drain.  lb. 

ELECTION. 
See  Mandamus. 

EMINENT  DOMAIN.  • 

See  Railroads,  4. 

ENDORSER. 
Bae  Bill  of  Exchange,  1,2;  Bahx,  S. 

ESCAPE. 
See  Criminal  Law,  1. 

ESTOPPEL. 
See  Bab  to  Action  ;  Municipal  Corporatiok,  1,  i. 

EVIDENCE. 

1  Where  a  certificate  of  deposit  is  inadmissible  in  evidence,  for  want  of  m 
stamp,  parol  evidence  ia  admiaaible  to  prove  the  facts  it  redtes.  Leaeh  r. 
Hale,  112. 

t  In  an  action  to  recover  the  value  of  goods  sold  by  a  verbal  contract,  void  by 
the  statute  of  frauds,  the  vendor  proved  delivery  to  the  vendee,  whereapon 
Ika  vendear  offered  the  contents  of  a  telegram  which  he  had  attamptad  to 
■end  to  the  vendor,  to  show  that  he  declined  to  accept  the  goods.    The  offl»t 
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the  drawer  and  acceptor  to  one  to  whom  they  were  indebted,  to  be  need  in 
reneiwal  of  a  bill  previouBly  giyen  by  them  on  aeeonnt  of  Biich  IndebtedneM, 
with  InatractionB  to  fill  ap  the  new  bill  with  the  proper  date,  amount  and 
time  upon  the  maturitj  of  the  former  biU.  EM,  that  the  fact  that,  the 
drawer  and  acceptor  were  solvent  when  the  bill  wm  drawn,  acoepted  and 
indorsed,  but  were  insolvent  when  the  bill  was  filled  up,  constituted  no 
defense  to  an  action  brought  against  the  accommodation  indoner  bj  one 
who  so  received  the  bill  and  filled  up  the  blanks  with  fall  knowledge  of  all 
the  facts.  lb, 
3.  A  bill  of  exchange,  payable  at  a  bank  November  Ist  and  4th,  was  accepted 
by  plaintiffs  September  lot.  Soon  after  another  bill  for  the  same  amount, 
payable  at  the  same  time  and  place,  was  drawn  by  the  same  person  upon 
plaintiffs,  whose  acceptance  thereto  was  subsequently  forged.  The  bill  with 
the  forged  acceptance  by  circulation  reached  the  bank  for  collection ;  plain- 
tiffs were  notified  that  their  bill  waa  there,  and  they  sent  a  check  for  the 
amount,  with  instructions  to  pay  their  acceptance  "due  Ist  and  4th  Novem- 
ber." The  bank  paid  this  bill  October  34th,  and  forwarded  it  immediately  to 
plaintifb,  who  did  not  personally  inspect  it  until  long  after  November  4th. 
On  the  3d  of  November  the  genuine  bill  was  presented  and  the  bank  refused 
payment  for  want  of  funds  of  the  acceptors.  Held,  that  the  bank  was  liable 
to  plaintiffs  for  the  amount  paid  on  the  forged  acceptance.  F%rd  National 
Bank  v.  Tappan,  568,  and  note,  574. 

BONA  FIDE  HOLDER. 
See  BonDB ;  Pkqmibsokt  Nots,  4, 6,5. 

BONA  FIDE  PURCHASER. 
See  Convey  ANCB. 

BONDS. 

1.  A  purchaser  for  value,  without  fraud  or  bad  faith,  of  stolen  negotiable 
bonds,  obtains  good  title  thereto.     Welch  v.  Sage,  423. 

%.  Plaintiff  made  advances  upon  coupon  bonds,  payable  to  bearer,  which  had  no 
certificates  attached  when  he  received  them.  A  clause  in  the  bonds  stated, 
in  effect,  that  upon  the  surrender  of  the  ctrtificnte  and  bond  the  holder  wae 
entitled  to  full  paid  preferred  stock.  Held,  that  the  absence  of  the  certifi- 
cates was  not  of  itself  sufficient  to  charge  plaintiff  with  want  of  good  faith 
Jb, 

See  Official  Bond 

BREACH  OF  PROMISE. 

Where  one  of  the  parties  to  a  contract  to  marry  at  a  certain  tluM  renoonees 
the  contract  before  that  time  has  arrived  the  other  party  may  treat  aacb 
renonciation  as  a  breach,  and  may  at  onoe  maintain  an  action  therefor.  Ifci 
V.  QriffitK  206»  and  note,  218. 

BROKER. 

SeePLEDGB. 
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BURGLARY. 

?niere  a  window  wu  left  open  from  a  qoaiter  of  an  inch  to  an  inch,  and  a  per 
■on,  with  intent  to  steal,  effected  an  entrance  to  the  honae  by  zaialDg  the 
sash  higher,  HM,  not  such  a  breaking  or  entering  as  constitutes  bni^glarf 
Oomman^MoUh  ▼.  Strupneif^  566. 

CANVASSERS. 
See  Hand  AinTB. 

CARRIER. 
See  Common  Carrieb. 

CABRIERS  OF  PASSENGEBa 
See  Common  Carreeb. 

CEEATTEL  MORTGAGE. 
See  Stamps,  4 

CHECK. 

L  Notwithstanding  the  agreement  which  bankers  make  with  their  enstomeit 
to  pay  their  checks  to  the  amount  standing  to  their  credit,  a  check-holder 
can  take  no  benefit  from  this  agreement,  and  a  check  does  not  operate  ss  a 
transfer  or  assignment  of  any  part  of  the  debt,  or  create  a  lien  at  law  or  in 
eqnity  npon  the  deposit.  Jsttia  National  Bank  v.  Fourth  National  Bank 
814. 

3.  A  direction  by  a  bank  depositor  to  apply  deposits  to  the  payment  of  checks 
or  notes  in  a  particular  order,  creates  no  trust  in  favor  of  holders ;  and  a 
failure  to  comply  with  the  direction  is  a  breach  for  which  the  depositor  alone 
can  sue.  Ih. 

CITIES. 

Seb  Municipal  Corporation. 

CITY  ORDINANCE. 
See  Strbbt  Railroad. 

COLLISION. 

* 

A  steamer  employed  in  towing  boats,  was  navigating  the  bay  of  New  Tofk* 
with  lights  forward  and  aft  and  a  red  light  on  the  pilot  house,  which  were 
the  usual  lights  for  such  vessels,  but  which  did  not  conform  to  the  require- 
ments of  an  act  of  congress  prescribing  lights  for  vessels  of  that  character. 
Held,  that  the  omission  to  carry  the  lights  prescril)ed  by  law  did  not  of  itself 
preclude  a  recovery  for  damages  negligently  and  recklessly  produced  by 
another  vessel  running  upon  her  or  her  tow.  Hoffman  v.  T*he  Union  F&rf% 
Company,  4SXi, 

COMMON  CARRIER. 

I.  A  common  carrier,  having  stipulated  in  its  bill  of  lading  or  receipt  for  gooda 
oonsigned  to  a  point  beyond  its  line,  that  it  shall  not  be  liable  for  loss  by  fin 
nor  for  loss,  unless  occurring  on  its  own  route,  and  that  the  tlirongh  rate  diall 
1m  an  amoont  specified  therein,  may  contract  with  subsequent  carriers  apos 
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the  same  conditions  by  which  the  consignor  will  be  bound ;  but  the  oonslgnor 
will  not  be  bound  by  additional  stipulations  between  the  several  carriers  to 
the  effect  that  in  case  of  loss  the  value  of  the  goods  at  the  date  of  shipment 
shall  govern  the  settlement  of  the  same.  Such  a  contract  is  not  a  "  through 
contract/*  Lamb  v.  The  Camden  and  Amboy  Eaiiroad  and  TransporUUion 
Co..  327. 

%  Where  a  common  carrier  receives  goods  in  course  of  through  transportation, 
under  a  stipulation  that  it  shall  not  be  liable  for  "  damage  or  loss  by  fire/'  it 
is,  nevertheless,  liable  in  case  of  damage  or  loss  by  fire  resulting  from  its 
own  negligence ;  but  affirmative  proof  of  such  negligence  must  be  adduced 
to  obtain  a  recovery.  lb, 

8L  a  common  carrier  by  water  is  not  released  from  all  liability  by  the  deposib 
of  goods  upon  the  wharf  at  a  reasonable  hour  with  due  notice  to  the  con- 
signee. If  the  consignee  does  not  appear  to  claim  or  receive  the  goods,  it  is 
the  duty  of  the  carrier  to  provide  a  proper  place  of  storage,  or  in  case  of  im- 
ported goods,  subject  to  duty,  to  see  that  they  are  in  proper  custody.  Bed- 
mond  V.  The  lAfoerpool,  New  York  and  Philadelphia  Steamboat  Co.,  300. 

i.  The  obligation  of  a  carrier  of  imported  goods  does  not  require  a  deMvery  in 
contravention  of  the  revenue  laws ;  but  where  the  owner  has  obtained  the 
requisite  permit  to  remove  the  goods,  the  fact  of  their  remo^aj,  under  the 
supervision  of  the  proper  revenue  officers,  does  not  affect  th<)  liability  of  the 
carrier,  lb. 

B.  Where  a  common  carrier,  from  negligence,  omits  to  transport  merchandise 
within  a  reasonable  time,  and  its  market  value  falls  in  the  mean  time,  the 
measure  of  damages  is  the  difference  in  its  value,  at  the  place  of  delivery, 
at  the  time  it  ought  to  have  been  delivered  and  at  the  time  of  its  actual 
delivery.     Ward  v.  The  New  York  Central  B.  B.  Co.,  405. 

A.  Where  goods  transported  by  railroad  are  not  called  for  by  the  consignee  when 
they  arrive  at  their  destination,  an  1  are  then  deposited  in  the  warehouse  of 
the  company,  the  liability  of  the  railroad  company,  as  insurer,  terminates. 
Jfobile  dt  Girard  Railroad  Co.  v.  Prewitt,  586  and  note,  591. 

7.  Qoods  were  consigned  to  the  owner,  *'  care  M.  &  G.  R.  R."  station  "  No.  6 ; " 
they  arrived  at  their  destination,  an(^  were  ready  for  delivery  in  half  an  hour ; 
the  owner,  who  lived  twenty  miles  distant  from  the  station,  did  not  call  for 
them,  and  they  were  stored  in  the  warehouse  of  the  railroad  company.  Six 
days  afterward  the  goods  were  destroyed  by  accidental  fire.  Held,  that  the 
liability  of  the  company,  as  insurer,  had  terminated.  lb, 

8.  A  ferry-man  is  responsible  as  insurer  for  all  property  committed  to  his  care ; 
but  where  the  owner  retains  control  of  the  property,  the  ferry-man  is  only 
responsible  for  due  diligence.    Harvey  v.  Eoee,  595. 

9.  Plaintiff  applied  to  cross  a  river  with  his  wagon  and  a  team  of  six  mules,  at 
defendant's  ferry.  Defendant  directed  the  front  span  of  mules  to  be  detached 
from  the  wagon  and  left  upon  the  bank  until  the  next  trip.  As  the  boat  was 
about  leaving  the  bank  with  the  wagon  and  four  mules,  a  servant  of  a  person 
eroflsing  at  the  time,  at  plaintiff's  request,  brought  the  two  mules  which 
had  been  detached  and  hitched  to  a  stake  on  the  bank,  into  the  after  part 
of  the  boat,  l>ehind  the  wagon,  and  held  them.  One  of  the  detached  mules 
fell  overboard  on  the  passage  and  was  drowned.  Held,  that  plaintiff  was  not 
entitled  to  recover  nnlePF  Hie  cause  of  the  loss  was  the  omission  of  defendant. 
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U]0»  ind  that  trorer  Itj  for  ineh  etmrntAxm.    Ahrakami  t.  l%g 
wttttm SaOrcad  BatULZ^ 

CONVEYANCE. 

O.  OQDTeyejed  land  to  B.  bj  a  deed  which  was  never  reeoided.  After  O.'a 
death,  his  hein  conTejed  the  same  land  to  R.  bja  qoit^daim  deed,  R.  know- 
ing nothing  of  the  former  oonveyance.  HM,  that  R^  haTing  only  a  qub- 
claim  deed,  was  not  a  bona  fide  purchaser.  Bcdgen  t.  Burtkmrd,  28S  and 
note,  386. 

COPYRIGHT. 

R.,  of  London,  composed  a  drama,  and  assigned  to  plaintiff  the  exdnalTe  rig^ht 
of  printing,  publishing  and  producing  it  on  the  stage  In  the  United  Statea. 
R.  afterward  allowed  it  to  be  performed  at  a  London  theater.  Defendant, 
a  resident  of  New  York  city,  printed  and  sold  copies  of  the  drama  in  that 
city,  having  received  the  drama  from  persons  who  had  seen  and  heard  it  in 
London.  Held,  that  the  permission  to  perform  the  drama  at  the  London 
theater  did  not  amount  to  a  dedication  of  it  to  the  public,  nor  give  any 
hearer  any  title  or  right  to  the  manuscript  or  a  copy  of  it ;  and  that  plaintiff. 
although  an  alien,  was  entitled  to  an  injunction  in  the  courts  of  New  York, 
restraining  defendant  from  printing  or  selling  copies  of  it.  Palmer  v.  De 
WUU  480,  and  note,  488. 

CORPORATION. 

t.  An  individual  stockholder  in  a  corporation  may  maintain  an  equitable  action 
against  the  directors,  for  misconduct  in  office,  when  the  corporation  itself  is 
unable,  or,  through  fraud  or  collusion,  omits  to  sue ;  and  when  the  direciors 
are  charged  with  fraud,  it  is  not  necessary  for  the  stockholder  to  apply  to 
them  for  the  use  of  the  corporate  name  in  bringing  the  suit.  Muitina  v. 
Oddthitaite,  281. 

9  In  a  suit  to  foreclose  a  mortgage  given  by  a  stock  company  to  seeore  certain 
of  its  bonds,  there  was  a  judgment  by  default  taken  against  the  company, 
wliereupon  an  individual  stockholder  filed  a  plea  of  intervention,  setting  up 
that  the  bonds  were  fraudulently  issued  by  the  directors,  and  charging  coL 
lusion  between  the  plaintiff  and  the  officers  of  the  company.  On  demmxer, 
held,  that  the  plea  was  good.  lb. 

See  Inburancb,  1. 

COUPON  BONDS. 
See  Bonds. 

COVENANT  OF  SEIZIN. 

k  covenant  of  seizin  runs  with  the  land,  and  is  divisible,  so  that  If  the  land  be 
sold  in  parcels  to  different  purchasers,  each  may  maintain  an  action  apoa  the 
covenant.    Schofleld  v.  The  Hamestecid  Company,  107. 

CRIMINAL  LAW. 

' .  On  the  trial  of  a  prisoner  indicted  for  murder,  after  the  case  had  been  givea 
to  the  jury,  and  while  the  jury  were  deliberating,  the  prisoner  eacaped.  The 
jury  disagreed ;  the  prisoner  was  re-arrested  and  again  brought  to  trial  on  the 
same  indictment.  Held,  evidence  of  guilt,  though  not  conclusive.  MturrA 
V.  The  State,  592. 


INDEX.  755 

t  Under  an  indictment  for  murder,  the  defendant  plead  not  ^nUtj,  iasue  was 
joined,  a  Jury  impaneled,  the  witneaBee  sworn,  and  the  caee  stat^  to  the  jury 
by  coansel  for  both  defendant  and  the  State.  At  this  stage  of  ^e  proceed- 
ings, the  prosecuting  attomej  suggested  to  the  court  a  yariance  between  the 
date  on  wliich  the  murder  was  alleged,  in  the  indictment,  to  have  been  com- 
mitted and  the  date  alleged  in  the  original  affidavit ;  whereupon  the  court 
dismissed  the  indictment.  Held,  that  the  dismissal  of  the  indictment 
operated  as  an  acquittal  of  defendant,  and  that  to  a  second  indictment  a  plea 
that  he  had  been  *'onoe  before  put  in  jeopardy  of  life  for  the  same  offense  '* 
was  good.    Lee  v.  The  State,  611. 

DAMAGES. 

In  an  action  to  recover  for  injuries  occasioned  bj  the  negligence  of  defendant, 
held,  that  plaintiff  was  only  bound  to  use  reasonable  and  ordinary  care  in  the 
selection  of  a  physician,  and  that  the  damages  could  not  be  reduced  because 
the  most  skillful  medical  attendance  was  not  secured.  Collins  v.  dtp  of 
Council  Bluffs,  *^00. 

See  Common  Carkiek,  5 ;  Infant,  8 ;  Measure  of  Damages  ;  Municipal  Cor- 
poration, 8, 5,  6,  7;  Riparian  Rights  1 ;  Streets. 

DAMNUM  ABSQUE  INJURIA. 
See  Municipal  Corporation,  5, 7 ;  Riparian  Rights,  1. 

DEED. 

1.  The  recfial  in  a  deed  stated,  in  effect,  that  it  was  made  in  pursuance  of  a 
contract  of  sale  entered  into  by  the  grantor  and  A,  of  whom  the  grantee  waa 
the  assignee,  and  as  such  entitled  to  a  fulfillment  of  the  contract.  The 
grantee  subsequently  mortgaged  the  premises  so  conveyed  to  W.  Held^  that* 
the  recital  was  not  constructive  notice  to  W.  of  any  equities  in  favor  of  A, 
and  tftat  it  did  not  impose  upon  him  the  duty  of  examining  the  contract  of 
'  sale  or  the  assignment.     Acer  v.  Westcott,  355. 

8.  A  register  of  deeds,  at  the  grantor's  request,  wrote  a  deed,  which  the  grantor 

signed,  acknowledged  and  left  with  the  register.    The  grantee  was  absent, 

and  the  register  had  no  authority  from  him  to  receive  the  deed ;  after  record- 

•  Ing  it  the  register  returned  the  deed  to  the  grantor,  at  his  request.    Held^ 

that  there  was  no  delivery  to  the  grantee.    Hawkes'v,  Pike,  554. 

See  CoNYETANCE ;  Stamps,  3. 

DELIVERY. 

flMOOKMOvCABBiSR, 8, 4;  Dbed, 2 ;  Statute  of  FRAniHi,2;  VnnxiRAinB 

Vendee,  4. 

DISCRETIONARY  POWER. 
See  Jurisdiction,  4. 

DIVORCE. 

L  Whero  ft  person,  a  resident  of  this  State,  went  into  another  State  for  th<» 
fmrpose  of  procuring  a  divorce  from  his  wife,  who  was  during  all  the  time,  a 
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wmtrnm  BaShroad  Bamk,  ST  Void,  mid  that  o 

O.  ooDTeyeyed  land  to    '^^ 
death,  hifl  hein  eonv  >  ^        •  ^^' 

ing  nothing  of  the  ^'  i\     ^^  \ 

daim  deed,  was  fj  i  *r  \  --^, 

note.  286.  i  i  V^  -<i  peraoii. 

,  *,  ^  ^  .^  parpoaea,"  is  w 

R.,  of  London, '  i  \ 

a  resider  ^^ '      See  Fobobry. 

city,hf  ^^  EASEMENT, 

Lond'  ^^ 

thef        y<Fwhich create* an  eaiiement  on  the  eeverance  of  two tenem 

he       Jeby  the  sale  of  one  of  iliom,  \»  confined  to  cases  where  an  tqfpa 

f  ol  senritude  ezietH,  on  the  part  of  one  of  them  in  f^yor  of  the 

'  Lutterworth  ▼.  Crawford.  352. 

^'^^'  ner  of  two  adjoining  lota  of  land,  Nor.  83  and  85,  dug  a  vault  extending 

i  ^**^  into  each  lot,  from  which  he  constructed  a  drain  tlirough  lot  No.  85 

'^    fltreet  sewer.    H«  convey wl  lot  No.  85  to  defendant  by  deed,  containing 

^   tenant  against  incumbrances,  and  afterward  conveyed   lot  No.  83  to 

*  ^tiff.    Defendant  purchased  without  knowledge  of  the  drain ;  nor  was 

Vre  any  apparent  mark  or  sign  of  its  existence.    Held,  tliat  defendant'a  let 

-^  not  servient ;  and  that  he  had  a  right  to  close  up  the  drain.  lb. 

ELECTION. 
See  Mano.\mub. 

EMINENT  DOMAIN.  • 

See  Railroads,  4. 

ENDORSER. 
See  Bill  of  Exchange,  1,2;  Bakk,  9. 

ESCAPE. 
See  Griiunal  Law,  1. 

ESTOPPEL. 
See  Bab  to  Action  ;  Municipal  Corporatioh,  1, 4 

EVIDENCE. 
1    Where  a  certificate  of  deposit  is  inadmissible  in  evidence,  for  want  of  a 
stamp,  parol  evidence  is  admhirible  to  prove  the  facts  it  redtee.    Leaeh  t. 

Bale,  112. 
1   In  an  action  to  recover  the  value  of  goods  sold  by  a  verbal  contract,  v<rid  by 
the  statute  of  frauds,  the  vendor  proved  delivery  to  the  vendee,  whereupon 
the  vendeeoffered  the  contents  of  a  telegram  which  he  had  attemplwd  to 
send  to  the  vendor,  to  show  that  he  declined  to  accept  the  goods.    The  ollbi 
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|arB,  1, 2. 
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SeeRAiui.  \iCfTand  Street  Ferry 
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FERRY-MAN. 
Bee  Common  Carrik^^  ^ 

FIRE  FROM  SPARKS. 
See  Railroads,  2, 8. 

FOREIGN  CORPORATION. 
See  Transfer  of  Cause,  % 
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FOREIGN  JUDGMENT. 

1.  A  judgment,  rendered  In  another  State  in  a  pTOce«diii»  • 
defendant  is  at  the  time  a  resident  of  thin  -State,  and  W  ***  ^ 
with  notice  of  the  pendency  of  the  action,  and  has  not  appe^^*^^ 
no  binding  force  or  effect  upon  the  defendant  in  personaJnV^^^^*!^- 
can  be  maintained  tliereon  in  this  State  to  recover  the  aaii>iiftt     ^v^ 
ment.    Melhop  v.  Doane,  147.  ^^  ^^^11^ 

2.  But  where  property  of  a  defendant  residing  in  this  State,  who 
Bonally  serred  and  who  did  not  appear,  has  been  seized  a»d  soldJ*^ Vi. 
tion  of  a  judgment  rendered  in  a  proceeding  of  attachment  ia  aumw****^^ 
he  is  concluded  from  recovering  the  value  thereof  in  an  ■ctlonixi  tvl^^k 
against  the  plaintiff  in  the  foreign  judgment,  unless  in  a  prepay  ^,^7^^ 
show  that  it  was  procured  through  fraud,  lb,  ^  ^ 

3.  Plaintiff  recovered  judgment  in  Louisiana  against  the  defemdani,  and 
unsatisfied  judgment,  again  recovered  judgment  in  Now  YoHl    Ali«r*^^ 
recovery  of  the  first  judgment,  the  judgment  debtor  in  New  York towi 
voluntary  conveyance  to  his  son  of  land  owned  by  him  in  Texas;  and  T)ta2  * 
ing  the  suit  in  New  York,  the  son,  without  conaidezation,  conveyed  aaid.l«  ^ 
to  a  stranger  charged  with  notice  of  all  the  facts.    Ail  of  the  pastleii  w 
non-residents.    This  action  was  commenced  on  the  New  York  judgment  b 
attachment,  to  set  aside  the  conveyance  and  to  subject  the  lands  to  the  pay. 
ment  of  the  claim.    Held,  that  the  action  was  properly  brought,  and  that  the 
plaintiff  could  maintain  the  action  without  first  recovering  judgment  upon 
such  demands  in  an   independent  action  brought  in  a  court  of  this  State 
Wt^  ▼.  McK&mie,  261. 

See  Bar  to  Action  ;  JuRiBoroTiON,  3. 
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FORGERY. 

1.  A  genuine  draft  wm  fraadolently  altered  by  increasing  the  amount,  by 
changing  the  name  of  the  payee,  and  by  erasing  and  re-writing  the  name  of 
ihe  drawer.  It  was  afterward  presented  to  plaintiff,  the  drawee,  by  defend- 
ant, a  5M)a,/l(2#  indorsee,  and  paid.  HM,tliBX  plaintiff,  on  dlscoTerlng  the 
forgery,  could  not  maintain  an  action  against  defendant  for  repayment 
National  P&rk  Bank  t.  Ninih  National  Bank,  810,  and  note,  818. 

8.  Where  the  drawee  of  a  bill  to  which  the  name  of  the  drawer  has  been  fotgcd, 
accepts  or  pays  it  in  the  hands  of  a  bona  fide  holder,  he  is  bound  by  the  aet» 
and  can  neither  repudiate  the  acceptance  nor  recover  the  payment.  lb. 

See  Bill  of  Exchanob,  8 ;  Promissort  Notb,  6, 8. 

FRAUD. 

M.  held  a  Judgment  against  plaintiff  for  $2,000,  and  offered  to  dischaig«  it  for 
$500,  but  plaintiff  did  not  accept  the  offer.  R.,  a  stranger  to  plaintiff,  applied 
to  M.,  and  by  falsely  representing  that  he  was  acting  for  plaintiff,  induced 
M.  to  assign  the  judgment  to  him  (R.)  for  $500.  HM,  that  plaintiff  had  nc 
interest  in  the  transaction,  and  that  he  watf  not  entitled  to  the  benefit  of  the 
purchase  of  the  judgment.    OaTf>ey  ▼.  Jarvit,  335. 

See  Recoupment;  Statute  of  Frauim. 

HIGHWAY. 

1.  In  an  action  against  a  town  to  recover  for  injuries  sustainedby  a  traveler  by 
slipping  on  an  icy  ridge  in  crossing  the  side-walk  of  a  street  from  the  carriage- 
way to  a  shop,  the  judge  refused  to  charge  that  the  town  was  not  liable  if 
a  side-walk,  ten  or  twelve  feet  wide,  was  well  constructed  and  so  far  clear 
from  snow  and  ice  as  to  make  it  safe  and  convenient  for  travelers  to  pass 
along  on  it,  although  there  may  have  been  a  ridge  of  ice  extending  two  feet 
and  a  half  from  the  curb  stone,  from  four  to  six  inches  high  in  the  highest 
part  and  with  sloping  sides,  upon  which  plaintiff  slipped  in  crowing  the  side- 
walk. HM,  that  defendant  had  no  ground  for  exception.  Street  and  to(fsv. 
Inhabitanti  of  Holyoke,  500,  and  note,  502. 

9.  In  an  action  against  a  town  for  injuries  sustainfMi  by  a  traveler  by  falling  on 
an  icy  ridge,  which  was  a  defect  in  a  side-walk,  Tield,  that  the  fact  that  a  Ught 
snow  was  falling  at  the  time  of  the  injury,  and  concealed  the  defect,  did  not 
relieve  the  town  of  liability,  lb. 

t.  In  an  action  against  a  town  by  a  husband  and  wife  for  injuries  sustained  by 
the  wife  by  falling  on  an  icy  ridge,  which  was  a  defect  in  a  sidewalk,  hdd, 
that  the  husband's  previous  knowledge  of  the  defect  and  of  his  wife's  inten- 
tkm  to  stop  at  a  shop  where  she  would  have  to  pass  over  the  iej  ridge  mm: 
liis  failure  to  caution  her  to  beware  of  it,  would  not  defeat  the  aotton.  Al 

See  MuHiciPAL  Gorpobatioks  ;  SniBBn. 

HUSBAND  AND  WIFE. 
See  Hiohwat,  8. 

ICE  IN  STREET, 
fee  Hiohwat  ;  Murioipal  Oorposatiov,  S. 
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INDIBECT  DAMAGES. 
80e  MmnoiPAL  Cobfobation,  6, 7 ;  Rtfabiaw  Rrasn. 

INDORSEMENT. 
See  Pbomissobt  Notb»  1, 2. 

INFANT. 

1,  WLere  a  dQld,  three  years  and  two  months  old,  is  fatallj  injured  bj  the 
negligent  management  of  a  street  railroad  car,  if  the  child  exercised  proper 
care,  the  oompanj  is  liable  irrespective  of  the  negligence  of  its  parents  in 
allowing  it  to  go  upon  the  street ;  but  if  the  child  did  not  exercise  proper 
care,  the  conduct  of  its  parents  is  essential  to  determine  the  liability  of  the 
oompanj.  Negligence  of  the  parents,  in  the  latter  case,  releases  the  com- 
pany from  liability,  but  the  absence  of  negligence  in  the  parents  fixes  the 
company's  liability.  IfU  y.  Tlie  Forty-second  Street  and  Orand  Street  Ferry 
R,  R.  Co.,  450,  and  note,  454. 

S.  It  is  not  negligence  per  se  for  a  parent  to  send  a  child  three  years  and  two 
months  old  across  an  avenue,  through  which  a  street  railroad  rona,  in  charge 
of  a  sister  nine  and  a  half  years  old.  The  question  of  parental  negligence 
in  such  a  case  is  for  the  jury.  /&. 

8.  In  an  action  for  causing  the  death  of  a  child  about  three  yean  old,  ptoof  of 
special  pecuniary  damages  is  not  necessary  to  maintain  the  action  or  to  war- 
rant the  jury  in  finding  more  than  nominal  damages.  It  is  within  the 
province  of  the  jury  in  such  a  case  to  form  an  estimate  of  the  damages  with 
reference  to  the  pecuniary  injury,  present  or  prospective,  resulting  to  the 
peroons  for  whose  benefit  the  action  is  brought.  lb, 

INN-KEEPER. 
See  MvABURB  of  Damaobb,  1. 

INSOLVENT  LAWS. 

The  State  insolvent  laws  were  not  nullified,  superseded  or  suspended  by  the 
bankruptcy  law,  and  jurisdiction  may  be  exerdsed  under  the  former, 
at  least,  until  proceedings  have  been  instituted  under  the  latter.  Reed  v. 
Taylor,  180,  and  note,  183. 

INSTRUCTION  TO  JURY. 

Where,  after  a  jury  have  retired  to  consider  their  verdict,  they  again  came  intc 
open  court  and,  at  their  request,  there  received  additional  instructions  in  the 
absence  of  the  defendant  and  his  counsel ;  Tteld,  1.  That  such  instruction 
was  not  a  privy  instruction  or  communication  to  the  jury ;  3.  That  the  giving 
of  notice  to  absent  counsel  or  suitors,  before  proceeding  in  causes  in  which 
they  are  Jiteretted,  is  a  matter  of  grace  or  favor  on  the  part  of  the  court 
and  not  a  l^gal  obligation  or  duty.  Ohapman  v.  l%e  Okteago  and  North 
Wi&tmm  JMkday  Chmpan$f,  81. 

INSURABLE  INTEREST. 
See  Iksurakcb.  1, 2 
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IMSURANCBL 

1.  The  owner  of  stock  in  a  oorpomtlon«  organized  for  pecuniary  piofit,  hma  aA 
insurable  interest  in  the  corporate  property.  Warren  ▼.  The  Daeenpari  F%r& 
Insurance  Co.,  160. 

2«  A  qualified  interest  in  property,  or  any  interest  which  would  be  recognised 
by  a  court  of  law  or  equity,  is  an  insurable  Interest.  Ih. 

8.  A  policy  of  fire  insurance  contained  a  clause,  to  the  effect  that  if  any  transfer 
of  the  title  or  possession  of  the  property  was  made  without  consent  of  the 
company,  the  policy  should  be  yoid.  The  title  of  the  property  was  trans* 
ferred  to  plaintlfiT  March  4 ;  a  renewal  was  effected  March  21  by  the  insured ; 
on  the  15th  of  April  the  policy  was  assigned  to  plaintiff,  who,  on  the  same 
day,  informed  the  company's  agent  that  the  property  and  policy  had  been 
transferred  to  him,  and  received  the  company's  written  consent,  signed  by 
the  agent.  Held,  that  the  renewal  after  the  transfer  did  not  avoid  the 
policy,  and  that  the  consent  of  defendants  to  the  transfer  waived  the 
forfeiture  and  revived  the  policy.  Sliearman  v.  The  Niagara  Fire  Insur- 
ance Co,,  380. 

4.  Under  a  clause,  in  a  policy  of  fire  insurance  upon  a  dwelling-house,  prohibit 
ing  change  of  possession.  It  is  not  contemplated  that  the  insured  (vhall 
remain  constantly  on  the  premises  ;  temporary  absence,  leaving  ihe  nouse  in 
charge  of  an  agent  or  servant,  does  not  violate  the  prohibition.  Th, 

6.  A  policy  of  fire  insurance  was  issued  to  plaintiff, "  the  amount  insured  being 
not  more  than  three-fourths  of  the  value  of  the  property  as  stated  by  tbt 
applicant."  Heldy  that  this  valuation  was  conclusive,  in  the  absence  of 
fraud,  although  a  subsequent  proviso  restricted  the  whole  amount  of  ins ur 
ance,if  an  additional  policy  was  obtained,  to  three-fourths  of  th«^  actual  value 
of  the  property  at  the  time  of  loss,''  and,  although  there  was  a  covenant  in 
the  application  (but  not  in  the  policy),  that  such  valuation  should  not  be 
conclusive.    Luce  v.  Dorcheeter  Mutual  Fire  Insurance  Co.,  622. 

6  A  policy  of  fire  insurance  on  a  dwelling-house,  provided  that  any  increase 
of  the  risk,  by  the  act  or  with  the  knowledge  or  consent  of  the  assured, 
avoided  the  policy.  The  assured  allowed  the  dwelling-house  to  remain 
unoccupied  for  some  time,  when  a  loss  by  fire  occurred.  Held,  that  the 
opinions  of  experts  as  to  whether  leaving  a  dwelling-house  unoccupied  for  a 
considerable  length  of  time,  was  an  increase  of  risk  was  inadmissible  ;  also, 
that  the  testimony  of  the  company's  agent  that  it  was  their  custom  to  charge 
extra  premiums  upon  such  unoccupied  dwelling-houses  was  inadmissible, 
although  the  testimony  of  witnesses  having  the  requisite  knowledge  and 
experience,  that  it  was  the  custom  of  insurance  companies  generally  to 
charge  extra  premiums  upo*-.  unoccupied  dwelling-houses,  was  admissible.  It. 

7  A  policy  of  fire  insurance  was  issued  to  plaintiff  for  a  sum  "  being  not  more 
than  three-fourths  of  the  value  of  the  property  described  in  the  application." 
A  subsequent  proviso  restricted  the  liability  of  the  company  to  "thff»e- 
fourths  of  the  actual  cash  value  of  the  property  insured  at  tke  time  of  the 
loss."  Held,  that  the  valuation,  which  was  contained  in  the  application, 
was  not  controlling,  and  that  proof  of  the  actual  value  at  the  time  of  the  loe« 
was  admissible.    Brawn  v.  Quincy  Mutual  Fire  Insurance  Company,  538. 
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6l  a  poUoy  of  file  inannnoe  on  pMtBarahip  goods  contained  a  prcnrlflkm  thai  if 
tke  goods  should  be  *'  sold  or  oonTejed^or  the  interest  of  the  parties  therein 
changed/'  it  should  be  Toid.  Hskt,  that  a  transfer  by  one  partner  of  his 
interest  in  the  goods  to  his  copartners  was  not  a  sale,  oonyeyance  or  change 
of  interest  within  the  meaning  of  the  policy.  Burnett  y.  Ehifcmia  Home 
Iruurance  Co,,  581. 

9.  A  policy  of  insurance  on  a  building,  and  "  the  stock,  lumber  and  goods 
manufactured,  and  in  process  of  manufacture  in  said  building,"  will  not 
cover  lumber  and  stock  piled  in  the  adjoining  yard,  nor  is  parol  evidence 
admissible  to  show  the  intent  of  the  parties  to  include  such  lumber  and 
stock.    North  American  Fire  Insurance  Company  v.  Throop,  688. 

10.  A  policy  of  insurance  was  issued  on  an  application  drawn  by  an  agent  of 
the  insurer  and  signed  by  the  insured,  in  which,  among  other  things,  it  was 
stated  that  the  property  was  incumbered  to  a  certain  amount  only  ;  and  that 
the  applicant  did  not  fear,  and  had  no  reason  to  fear,  an  incendiary  fire.  By 
the  terms  of  the  policy  and  the  application,  the  truthfulness  of  the  state- 
ments was  made  the  condition  of  the  insurance.  Both  statements  were 
untrue,  in  that  mortgages  existed  against  the  property  other  than  the  one 
specified,  and  an  attempt  had  been  made  to  bum  the  building  but  a  short 
time  previous.  The  former  fact  was  known  to  the  agent  of  the  insurer ; 
the  latter  was  not.  The  building  and  stock,  together  with  the  policy  of 
insurance,  were  destroyed  by  fire.  In  an  action  upon  the  contract  of  insur- 
ance it  was  held : 

1.  That  parol  evidence  of  the  fact  that  the  insurer  was  correctly  informed, 
concerning  the  incumbrances  at  the  time  of  taking  the  risk,  and  prepared 
the  application  after  »uch  information  was  given  him,  was  competent. 

2.  That  it  was  error  to  submit  to  the  jury  the  question  whether  an  attempt 
to  fire  the  building  was  material  to  the  risk. 

11.  A  policy  of  insurance  against  fire  issued  September,  1866,  and  renewed 
September,  1867,  contained  the  following  clause  :  "  If,  without  written  con- 
sent herein,  there  is  any  prior  or  subsequent  insurance,  this  policy  shall  be 
void."  The  policy  did  not  declare  by  whom  the  consent  must  be  signed. 
Both  policy  and  renewal  contained  clauses  declaring  them  invalid,  unleFH 
countersigned  by  the  general  agent  of  the  company.  In  December,  1867,  the 
same  property  was  again  insured  in  another  company.  The  first  company 
had  no  notice  of  this  second  insurance  and  gave  no  consent  thereto  until 
December,  1867,  when  another  agent  of  the  company  indorsed  on  the  first 
policy, "  other  insurance  to  the  amount  of  $4,000  is  hereby  permitted.  This 
Indorsement  was  unsigned.     In  an  action  on  the  policy  it  was  held  : 

1.  That  the  unsigned  consent  was  invalid  in  the  absence  of  the  signature 
of  the  general  agent,  without  proof  that  it  was  given  by  some  one 
authorized  to  bind  the  company  in  that  way,  or  unless  the  company  had 
in  some  wav  ratified  the  act. 

2.  That  upon  the  taking  out  the  second  policy  the  first  policy  became  void, 
and  was  not  revived  by  the  written  consent,  unless  the  same  was  given 
by  some  one  having  authority  lo  waive  a  forfeiture,  with  full  knowledge 
of  the  previous  insurance,  and  with  a  design  to  include  it  In  the  per 
mission 
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8.  Thai  no  act  of  Ibe  company  or  its  agento  ooold  opeiato  aa  a  vaHvr  of 
written  conaont»  and  laadBTTaM  a  ▼old  policy  naleaapoiftiiMiodwItkfaH 
knowledge  of  all  the  faoU.    AciiHMjy  Lumnmoe  Oompam/f,  af|p<ffaiif,T. 


\%,  Where  an  Inanranee  oompanj  tranaaela  bnalneflB  through  aa  agent  having 
anthority  to  aolidt,  make  oat  and  forward  applieationa  for  inaoranee,  to 
deliver  over  poUdea,  when  retnmed,  and  to  eollect  and  tranamit  preminmB, 
notice  given  to  aadi  agent,  when  engaged  in  procnring  an  application,  will 
operate  aa  notice  to  the  company,  and  the  company  will  he  boond  by  acta 
then  done  by  the  agent,  in  respect  to  the  business  which  he  is  transacting. 
MiOer  t.  The  MuHuU  Benefit  Life  Ineurance  Go.,  122,  and  note,  128. 

18.  An  untrue  or  fraudulent  statement  of  a  fact  material  to  the  risk  in  the 
application  for  the  policy,  will  not  defeat  a  recovery  against  the  company, 
if  such  company  or  its  agent  was  informed  of,  and  knew,  the  truth  in  legaid 
to  such  fact,  and  afterward  received  the  application,  the  premium  money 
and  notes,  and  issued  the  policy.  lb, 

14.  Plaintiff  was  insured  by  defendant,  but  afterward,  upon  the  rspreeenta- 
tions  of  defendant's  agent  that  the  policy  had  been  canceled  and  one  in 
another  company  substituted,  assented  to  the  substitution,  and  gave  a  receipt 
for  the  unearned  premium.  He  never  received  the  latter,  however,  nor  waa 
another  policy  substituted.  A  loss  having  occurred.  In  an  action  <«  the 
policy,  held,  that  the  defendants  were  liable.  HMen  v.  Puinam  JPIrv  Inmtr- 
a/nee  Compimy,  287. 

15.  A  policy  of  insurance  on  the  life  of  B.  was  made  payable  to  M.,  who  held 
it  for  the  benefit  of  a  creditor  of  the  insured,  although  without  the  knowl- 
edge of  the  creditor.  B.  having  died,  held,  that  an  action  lay  against  M.  by 
the  creditor  for  so  much  of  the  proceeds  of  the  policy  aa  would  satlsljf 
the  debt.    Hutehinge  v.  Miner,  809. 

16.  Where,  from  the  facts  in  an  action  on  a  life  insurance  policy,  ii  appean 
that  the  death  of  the  assured  was  caused  either  by  an  acddental  injury  or 
the  suiddal  act  of  the  deceased,  the  presumption  Is  against  suldde.  ifaOarp 
V.  The  Vravelen^  Ineuranee  Oo„  410,  and  note,  414. 

17.  A  policy  of  life  insurance  provided  for  cases  where  the  insured  should  soa- 
tain  "  personal  injury  caused  by  any  acddent  •  •  •  and  such  injury  shall 
occasion  death."  In  an  action  on  the  policy  the  court  charged.  In  Uud,  that 
if  the  injury,  being  produced  by  accident  but  not  causing  death,  did  cause 
the  deceased  to  fall  Into  the  water,  where  he  died  from  drowning,  then  the 
death  was  acddental  within  the  meaning  of  the  policy.     BM,  correct.  lb. 

18.  Plaintiff's  decedent,  a  canvasser  for  a  life  insurance  company,  under 
instructions  from  the  president  to  be  cautious  and  not  insure  insane  persona, 
subsequently  made  application  for  a  policy  on  hii«  own  life,  stating  that  thers 
were  no  drcumstances  which  rendered  him  peculiarly  liable  to  acddent,  bat 
omitting  to  state  that  he  had  been  previously  afflicted  with  insanity,  from 
wUch  he  had  been  apparently  cured.  Held,  that  If  he  did  not  conceal  any 
fact  which,  in  his  own  mind,  was  material  in  making  the  applicatloii,  tbe 
policy  was  not  void.  lb. 

i9  In  a  suit  brought  on  a  life  insurance  policy,  issued  on  the  *dfe  of  8.,  of  Mia 
dssippi,  by  a  New  York  company,  and  conditioned  on  the  payment  of 
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ifcunnal  pTemianu,  tbe  bill  alleged  that  S.  died  in  1802,  that  all  the  annual 
pxemlnntf  from  December,  1851,  until  his  death,  wero  paid,  except  the  note 
due  December,  1861,  which  was  tendered  to  B.,  the  agent  of  the  company, 
T«flideni  in  MisalBeippi,  who  declined  to  receive  it,  the  rebellion  having 
feMgUL  JIMt  that  the  bill  presented  tk  prima  faeU  case  for  relief.  Sta^ham 
w.  l%e  Nma  York  lAft  Iruuranee  Co.,  787,  and  note,  742. 

INTERNAL  REVENUE  PENALTIES. 

CJiider  the  United  States  Statutes  of  1862,  ch.  110,  ^  31,  or  1864,  ch.  178,  «^  41, 
an  informer  cannot  sue  an  internal  revenue  collector,  in  a  State  court,  for  a 
■hare  of  a  penalty  paid  to  the  collector,  unless  the  penalty  has  been  recov- 
ered by  a  judgment  of  a  United  States  court.  If  a  penalty  is  paid  by  com- 
promise or  agreement,  before  final  judgment,  neither  of  these  statutes  gives 
•n  Informer  any  sliare  therein.    Rice  v.  Thayer,  516. 

INTERNAL  REVENUE  ACT. 
See  Stamps. 

INTERNATIONAL  LAW. 

▲  deed  of  lukU  in  Iowa,  executed  in  1863,  by  a  citisen  of  Virginia  to  a  dtiaen 
of  Oiilo.  la  void.    HOI  v.  Bakw,  193,  and  note,  196. 

INVESTMENT  OF  TRUST  FUND. 
See  Trusts. 

JUDGE. 

k  lodge  of  probate  appointed  his  wife's  brother  administrator  of  an  estate  oi 
which  her  father  was  a  principal  creditor,  lleid,  that  the  judge  was  di» 
qualified  by  personal  interest,  and  that  the  appointment  was  void.  Hali  ▼ 
TkaifeT,  618. 

JUDGMENT. 
/  See  Bar  to  Action. 

JUDGMENT  IN  REM. 
See  Foreign  Judgment. 

JUDGMENT  OF  ANOTHER  STATE. 
Bee  Foreign  Judgment  :  Juribdigtion,  2. 

JURISDICTION. 

L  Whore  ft  oontraet  was  entered  into  between  a  shipowner  and  a  ship 
ehandlor,  both  dtiaens  of  the  State,  for  the  supply  of  sails,  oordage,  ropes, 
ole.,  for  a  schooner  boilt  and  launched  in  another  State.  HM,  1.  That  the 
eoBtraot  being  for  the  original  equipment  of  the  vessel  was  not  a  maritime 
oontiftot,  and  so  not  within  the  admiralty  jurisdiction  of  the  Federal  courts. 
9.  Thai  thoo|^  the  contract  wero  within  the  admiralty  jurisdiction,  yet  is 
cages  ariaing  upon  the  lakes,  that  jurisdiction  is  not  exdusive,  but  concur 
rent  with  that  of  the  State  courts  over  remedies  given  by  State  laws.  8 
That  the  State  statute  creates  a  lien  upon  the  vessel,  in  such  cases,  which 
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mB.y  be  enforced,  notwithstanding  evbeeqaent  changes  of  ownership.  4 
That  such  lien  attached  as  soon  as  the  vessel  reached  this  State ;  and  thai 
all  persons  acquiring  a  subsequent  interest  in  her,  acquire  it  subject  to  such 
lien.  5.  That  the  act  of  congress  concerning  the  necessity  of  registering 
bills  of  sale,  mortgages,  etc.,  relates  to  written  conveyances  only,  and  ooq- 
tains  nothing  which  can  defeat  liens  under  the  State  laws.  Tlior$on  v. 
Schooner  "J.  B.Martin;*  91.  and  note,  96. 

3.  Where,  for  the  purpose  of  obtaining  jurisdiction  of  the  person,  a  resident 
of  the  State  is  induced  by  false  representations  to  go  to  another  State,  where 
he  is  served  with  a  sunimonn  :  Held,  1.  That  the  jurisdiction  so  acquired  by 
the  foreign  tribunal  is  fraudulently  obtained  ;  and  that  that  fact  constitutes  a 
good  defense  to  an  action,  brought  in  this  State,  upon  a  judgment  rendered 
by  it.  2.  That  the  defendant  is  guilty  of  no  laches  in  Ruling  to  appear  in 
the  action  in  which  such  judgment  was  rendered  for  the  purpose  of  moving 
to  dismiss  the  proceedings  on  the  ground  of  the  fraud ;  but  that  the  defense 
of  fraud  in  acquiring  jurisdiction  is  properly  interposed  when,  for  the  first 
time,  the  judgment  is  made  a  legal  demand  against  him.  Dunlap  v.  Cody, 
129,  and  note,  136. 

B.  In  an  action  at  law  upon  a  bill  of  lading,  to  recover  for  the  loss  of  property 
caused  by  a  vessel  navigating  the  MississipiH  river,  held,  thai  the  State 
court  had  jurisdiction.  Home  Insurance  Company  v.  The  Northtoeetern 
Packet  Company,  188. 

4.  The  board  of  commissioners  of  a  county,  in  pursuance  of  an  act  of  the  legis. 
lature,  ordered  that  bonds  of  their  county  be  issued  for  a  loan  to  raise  funds 
for  building  county  buildings.  In  an  action  for  a  perpetual  injunction 
against  such  acts,  ?ield,  1.  That  the  board  of  commissioners  was  a  court  of 
inferior  and  limited  jurisdiction.  2.  That,  where  statutory  powers  are  con- 
ferred on  such  a  tribunal,  and  a  mode  of  executing  such  powers  is  prescribed, 
the  mode  prescribed  must  be  strictly  pursued  or  the  acts  of  such  court  will 
be  coram  nonjudice  and  void.  3.  That,  where  such  court  has  been  intrusted 
with  the  exercise  of  discretionary  powers,  no  court  possesses  the  power  to 
interfere  with  or  control  such  discretion,  if  the  acts  done  are  within  the 
power  conferred,  and  have  been  performed  in  good  faith.  English  v.  Smock, 
215. 

6.  A  steamboat  was  built  in  a  port  in  this  State,  and  her  engines  and  boilers 
were  there  furnished  and  put  in.  Held,  that  a  proceeding  by  attachment  to 
enforce  a  lien,  under  the  statute  of  the  State,  against  said  steamboat  for  the 
price  of  the  engines  and  boilers,  is  within  the  jurisdiction  of  the  State  courts, 
and  is  not  an  infringement  upon  the  admiralty  jurisdiction  of  the  courts 
of  the  United  States.  Sinton  v.  The  Steamboat  B,  B.  Boberts,  229,  and  note, 
232. 

8.  A  State  court  has  jurisdiction  of  an  equitable  action  on  a  bond  conditiooa] 
apoii  the  validity  of  a  patent.    JHfiddlebrook  v.  Broadbents,  457. 

Bm  Gohfsdieratb  Courts  ;  Constitutiokal  Law,  S  ;  Ditobob  ;  bnotTMirr 

Laws. 

« 

JURY. 
See  Instruction  to  Jubt. 
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LANDLOKD  AND  TENANT. 

K  landlord,  being  solicited  bj  hiji  tenant  to  have  an  out-house  repaired,  grata- 
itoasly  andertook  to  make  the  repairs,  and  negligently  and  iinakillf ollj  per- 
formed the  work,  whereby  the  tenant's  wife  was  subsequently  injured. 
BM,  that  the  landlord  was  liable  for  the  injury.  OUl  and  wife  ▼.  MkUUetan, 
548. 

See  NuiSANCB. 

LARCENY. 

Taking  a  horse  trespassing  on  the  taker's  laud,  with  Intent  to  conceal  it,  either 
nntil  the  owner  shall  offer  a  reward  and  then  to  return  it  and  claim  the 
rewaid,  or  until  the  owner  may  be  induced  to  sell  it  for  lees  than  ita  value. 
Is  larceny.    OommontoeaUh  v.  Mason,  507,  and  note,  510. 

LAWTER. 
Bee  Attobkbt  ;  Ivstructiok  to  Jubt. 

LEGACY. 
See  Will. 

LETTER. 
See  Eyidencib,  8. 

LIBEL. 

1.  A  commonication  is  prtvileged  when  made  in  good  faith  in  answer  to  one 
having  an  interest  in  the  information  sought;  or  if  volunteered,  when  the 
person  to  whom  the  communication  is  made  has  an  interest  in  it,  and  the 
person  by  whom  it  is  made  stands  in  such  a  relation  to  him  as  to  make  it  a 
proper  or  reasonable  duty  to  give  the  information.  Sunderlin  v.  Bradstreet, 
822. 

8.  Reports  of  the  financial  condition  of  merchants,  although  disseminated  in 
good  faith  from  an  intelligence  office  by  means  of  semi-annual  publications, 
in  large  numbers,  with  weekly  corrections,  are  not  privileged  communica- 
tions within  the  rule ;  and  the  publishers  are  liable  for  any  false  report, 
although  honestly  made,  notwithstanding  the  libelous  matter  is  in  cipher, 
understood  only  by  the  subscribers.  Such  a  communication,  to  be  privileged, 
mast  be  confined  to  those  having  an  interest  in  the  information.  Ih, 

8.  Defendants,  having  been  defrauded  of  a  large  amount  of  goods  by  persons 
with  whom  they  had  reason  to  and  did  believe  plaintiff  to  be  aasociated, 
prepared  and  signed  a  paper,  stating  that  they,  with  others,  had  been  "  robbed 
and  swindled"  by  pluntiff  and  others,  and  agreeing  to  bear  proportionally  the 
expenses  of  a  criminal  prosecution  of  plaintiff  and  such  others.  The  paper 
was  exhibited  to  an  agent  of  one  of  the  defrauded  penons  for  sl^^natnre. 
HM  a  privil^^ed  oommunScation.    EUnk  v.  Colby,  800. 

4.  In  an  action  for  libel  where,  under  an  answer  proper  to  that  end,  the  defend 
ant  has  shown  that  the  communication  was  privileged,  his  farther  answef 
of  Jnstlfleatton  by  the  trath  of  the  charge,  though  without  proof  to  snstalB 
it,  may  not  be  taken  into  eonsideration  as  evidence  of  maUoe,  and  in  eggn^ 
vation  of  damages.   lb. 
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LIEN. 
Bee  JuBisDiOTiOK,  1, 6. 

UBN  OP  ATTOBNBY. 
See  Attobioet. 

LIFE  INSURANCE. 

See  IlTBURANCS. 

LIMITATION  OF  ACTION& 
See  Statxttb  of  IiTMItatiohIl 

MAILING  LETTER. 
See  EviDiCNCB,  8. 

MANDAMUa 

Tlw  board  of  eanyaBeers  of  general  elections  in  Florida  met  to  perftmn  tlit 
duties  of  their  office  on  the  day  appointed  bj  law,  bat  were  restraSned  from 
acting  by  an  injunction.  Retuma  from  all  the  oonntiee  had  not  at  that  time 
been  received.  The  board  again  met  pursuant  to  adjournment,  and  pro- 
ceeded to  certify  and  declare  the  result  of  the  election,  as  the  same  appeared 
from  the  returns  received  at  the  time  of  their  first  meeting,  notwithstanding 
that  returns  from  all  the  counties  had  been  received  before  the  completion 
of  the  canvass.  The  board  then  adjourned  nne  die.  Held,  that  the  supreme 
eourt  has  power  to  issue  a  writ  of  mandamus,  requiring  the  board  to  re4M- 
semble  and  make  a  complete  canvass  of  all  the  returns  in  their  posaeenaa. 
Florida  v.  Oibbi,  233. 

MARITIME  CONTRACT. 
See  Jurisdiction,  1, 8, 5. 

MARKET  VALCE. 
See  MsABURB  of  Damagb,  2,  S. 

MARRUGE. 
See  DiTORCE;  Breach  of  Promisb. 

MASTER  AND  SERVANT. 

1.  A  master  is  liable  in  a  dvil  action  for  injuries  occasioned  by  the  unlawful 
act  of  his  servants,  done  under  a  mistake  of  facts,  or  a  mistake  of  judgment 
upon  the  facts,  in  the  course  of  the  business  of  the  master,  although  the 
servant  in  doing  the  act  departed  from  the  instructions  of  the  master. 
Eigffins  v.  The  Watervliet  Turnpike  and  Baiiroad  Company,  298,  and  note,  248 

8.  Where  the  conductor  of  defendants'  car,  under  a  mistake  of  fkets  or  of 
judgment,  wrongfully  ejected  plaintiff  from  the  car,  hdd,  that  the  defend 
ante  were  liable.  lb. 

i.  Where  the  ejection  of  a  passenger  from  a  railroad  car  Is  JaitUM  by  hlf 
conduct,  but  the  conductor  uses  unnecessary  force  and  Ttoicnoe  In  oflbctiiif 
it,  occasioning  injury,  the  company  is  liable,  lb. 
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4  Plaintiff  WB8  a  passenger  in  a  street  car,  and,  wishing  to  alight,  passed  out 
apon  the  platform  and  asked  the  conductor  to  stop  the  car,  telling  him  that 
■he  wonld  not  get  out  until  the  car  had  come  to  a  full  stop  ;  whereapon  he, 
and  while  the  car  was  in  motion,  threw  her  from  the  car  with  great  violence} 
breaking  her  leg.  Hdd,  a  wanton  and  willfal  trespass,  for  which  the  com- 
pany was  not  liable.  Imaes  ▼.  27ie  Third  Avmue  BaOroad  Company,  418 
and  note,  4)^3. 

i.  The  conductor  of  a  street  railroad  car  was  authorized  by  the  company  to 
remove  every  passenger  from  the  car  who  should  refuse  to  pay  the  far«. 
While  attempting  to  remove  plaintiff,  a  passenger,  for  non-payment  of  fare, 
the  conductor  struck  him  in  the  face,  for  which  he  brought  action  against 
the  company.  Held,  inax  the  company  was  liable,  if  the  jury  should  find 
that  the  act  was  without  malice  or  ill  feeling  toward  plaintiff.  Jaekion 
V.  The  Second  Avenue  EaUr&ad  Company,  448,  and  note,  450. 

MEASURE  OF  DAMAGES. 

i.  In  an  action  against  an  innkeeper  for  the  loss  of  gold  coin  while  plaintiff  was 
his  guest  in  1863,  held,  that  the  judgment  should  be  for  gold,  nor  for  its 
value  in  currency  at  the  time  of  the  loss.    Kellogg  v.  Sweeney,  838. 

8.  In  an  action  for  fraud  in  the  sale  of  cheobe,  contracted  to  be  delivered  and 
forwarded  to  the  New  York  market,  wheie  it  was  to  be  sold,  after  plaintiff 
had  proved  the  value  in  New  York,  detendants  offered  to  prove  that  the 
cheese  was  shipped  and  sold  in  London  at  a  certain  price,  and  that  the  cheese 
market  in  New  York  was  regulated  and  controlled  by  the  market  in  London 
and  Liverpool.  The  offer  was  rejected.  Held,  that  the  market  price  in  New 
York  was  within  the  contemplation  of  the  parties,  and  that  the  value  is 
New  York  having  been  proven,  the  offer  was  properly  excluded  on  the 
ground  that  it  tended  not  to  prove  the  value  at  the  time  the  cheese  reached 
New  York,  but  a  considerable  period  afterward,  and  that  the  offer  should 
have  negatived  any  material  change  in  the  price  up  to  the  time  of  the  sale 
in  London.    Durst  v.  Burton,  428. 

8.  In  an  action  on  a  warranty  in  a  sale  of  stock,  that  it  would  be  "  worth  |700 
market  value,  within  one  year  from  date,"  the  plaintiff  contended  that  the 
measure  of  damages  was  the  difference  between  $700  and  the  market  value 
at  the  end  of  year ;  defendant  contended  that  the  measure  of  damages  was 
the  difference  between  $700  and  the  highest  price  the  stock  reached  in 
market  during  the  year.  Held,  that  as  between  the  two  measures,  de- 
fendant's was  correct.     Woodvoard  v.  Ptnoers,  508. 

See  CoHMON  Carribr,  5  ;  DAMA.aE8 ;  Infant,  3. 

MORTGAGE 

A  deed,  which  was  in  equity  a  mortgage,  contained  a  stipulation  whereby  the 
mortgagee  assumed  and  agreed  to  pay  a  prior  mortgage.  Held,  that  after  the 
cancellation  and  discharge  of  the  second  mortgage,  the  prior  mortgagee 
could  not  enforce  the  stipulation  against  the  tfecond  mortgagee.  Gamsey  v. 
Rogers,  440. 

MUNICIPAL  CORPORATION. 

1.  Where  a  clause  of  a  city  charter  provides. "  that  the  city  council  shall 
have  power  to  cause  to  be  opened,  naved,  repaved  or  improved,  any  street 
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lane,  alley,  market  space,  or  public  landing,  on  petition  of  not  less  than  two 
ihiTds  of  the  number  of  owners  of  anj  square  or  parts  of  a  square  of  said  dty , 
boonding  or  abutting  on  such  street/'  etc.,  a  person  who,  with  others,  signs 
and  presents  such  petition  to  the  city  council,  thereby  inducing  the  city  to 
enter  upon  the  improTement  requested  in  the  petition,  is  estopped  from 
claiming  that  the  assessment  of  a  tax  for  such  improTement  was  unauthor- 
ized and  illegal  on  the  ground  that  two-thirds  of  the  abutting  owners  did 
not  join  in  the  petition.    Oity  of  Burlington  t.  Oilbert,  148. 

2.  The  charter  of  a  city  authorized  it  to  establish  wharves  and  public  landings, 
to  fix  the  rate  of  wharfage  and  to  regpilate  the  anchorage  and  mooring  of  all 
boats  within  the  city.  Held,  that  the  city  had  the  power  to  forbid  a  person 
owning  a  lot  abutting  upon  a  rirer,  and  upon  which  no  wharf  or  public 
landing  had  been  established,  to  use  such  lot  as  a  wharf  or  landing  without 
permission  of  the  dty  and  the  payment  of  wharfkge.  City  of  DvJbuque  v. 
Stout,  171. 

8.  The  plaintiff  was  injured  while  passing  along  defendant's  street  by  a  fall 
occasioned  by  an  accumulation  of  snow  and  ice  upon  the  sidewalk ;  hdd 
that  defendant  was  liable.    CdUiiis  ▼.  CUy  of  CouncU  Bluffi,  200,  and  note. 
206. 

4.  Where  an  owner  of  property  in  a  city  sees  a  contractor  go  on  and  make  a 
street  improvement  adjoining  said  property,  under  a  contract  with  the  city, 
and  makes  no  objection  while  the  work  is  being  done,  he  cannot,  after  the 
work  is  completed  and  accepted  by  the  city  as  having  been  done  according 
to  the  contract,  enjoin  the  collection  of  the  entire  assessments  made  for  such 
improvement,  on  the  ground  that  the  materials  used  and  the  work  done  were 
not  strictly  in  accordance  with  the  contract ;  in  such  case,  a  complaint  for  an 
injunction  must  show  a  tender,  by  the  property  owner  to  the  contractor,  of 
the  value  of  the  improvement.    City  of  EhansnUle  v.  PjUterer,  214. 

6.  Under  a  clause  of  the  city  charter  giving  to  the  common  council  power  to 
regulate,  improve,  alter  and  extend  streets,  and  to  cause  the  removal  of  ob- 
structions, etc., "  making  the  parties  injured  by  an  improvement  a  just  com- 
pensation, and  charging  upon  those  benefited  a  reasonable  assessment,  to  be 
ascertained  in  such  manner  as  shall  be  agreed  upon  by  the  parties,  or  by  a 
jury  of  twelve  men,  to  be  organized  in  such  manner  as,  by  ordinance,  the 
city  council  may  provide,"  the  council  of  the  city  of  Jacksonville,  in  making 
improvements  in  a  street  of  that  city,  caused  injury  to  an  adjoining  lot,  by 
digging  away  the  side- walk,  removing  shade  trees,  etc.,  for  which  no  compen- 
sation was  made  to  the  owner.  Held,  1st.  That  the  dty  was  not  liable  at 
common  law  for  the  damages  sustained  by  parties  in  consequence  of  making 
improvements  under  authority  of  law,  and  that  the  common  law  giving  no 
remedy,  that  given  by  the  legislature  must  be  pursued.  2.  That  in  an 
action  to  recover  such  damages,  a  dedaration  alleging  that  the  defendant, 
"  contriving  and  unjustly  intending  to  injure,  prejudice  and  aggrieve  the 
plaintiff/*  dug  away  his  side-walk,  destroyed  his  shade  trees,  and  created  a 
nuisance  in  front  of  his  premises,  states  a  cause  of  action  at  common  law, 
the  acts  thus  charged  being  in  violation  of  law,  and  that  such  dedaration  \m 
not  demurrable  as  stating  no  cause  of  action.  Dorman  v.  The  OUy  iffJack- 
ionvUle,  258,  and  note.  260. 

6.  A  railroad  company,  in  part  consideration  of  certain  franchises,  gave  a  bond 
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CO  a  citj  wherein  thej  ooyenAnted  to  keep  the  paTement  of  streetB,  through 
which  their  road  zaa, "  in  thorough  repair  within  the  tracka,  and  three  ieet 
on  each  side  thereof,  with  the  beet  wator-stone,  under  the  direction  of  such 
o<Mnpetent  aathorit7  as  the  onnmon  council  might  designate/'  In  an  actlou 
<m  the  bond  for  a  breach  of  the  covenant,  fiM,  that  the  railroad  company 
was  bound  to  keep  the  parement  in  "  thorough  repair/'  and  that  the  deaigna- 
tion  of  "  competent  authority"  to  superintend  such  repairs  was  not  a  condi- 
tion precedent ;  also,  that  the  city  could  recover  of  the  railroad  company  the 
amount  of  a  judgment  obtained  against  it  by  a  traveler  who  had  sustained 
injuries  in  consequence  of  the  failure  of  the  railroad  company  to  keep  the 
pavement  in  repair  as  required  by  the  bond  7^  OUy  of  Brooklyn  v.  lUe 
Brooklyn  City  Railroad  Co.,  460. 

An  action  will  not  lie  by  an  individual  against  a  dty  for  damages  to  his 
premises  resulting  from  the  exercise,  by  the  city,  of  a  lawful  authority  to 
grade  the  streets,  there  being  no  wsnt  of  care  or  skill  alleged.  Simmons  ▼. 
Ctty  4f  GflMMlan,  830,  and  note,  260. 

Sea  HuiHWAn ;  Stbbktb  ;  Strbkt  R4nJM>AD>. 

MERCANTILE  AGENCY. 

See  LiBSL. 

NATIONAL  BANKS. 

1.  Where  a  national  bank  received  on  deposit  United  States  bonds  of  one  dass, 
for  the  purpose  of  converting  the  same  into  bonds  of  another  class,  hM,  1. 
That  the  bank  was  not  a  mere  mandatary  or  bailee,  acting  without  compen- 
sation, but  was  liable  to  the  depositor  for  the  value  of  the  bonds  on  its 
refusal  to  deliver  them  on  demand ;  2.  That  the  businens  of  receiving  one 
class  of  United  States  bonds,  to  be  converted  into  another,  is  within  the  scope 
of  the  powers  conferred  upon  national  banks  by  the  act  of  congress  under 
which  they  are  organized.    Leach  v.  Hale,  112. 

2.  A  person  who  appears  upon  the  books  of  a  national  bank  as  the  legal  owner 
of  ahares  of  its  stock  is,  upon  the  failure  of  such  bank,  liable  for  the  debts 
of  the  association  to  the  extent  of  the  shares  held  by  him,  although  ha 
received  and  holds  such  shares  as  collateral  security  for  a  loan  to  a  Bhara> 
holder.    HaJUy.WaUcw,\Vt. 

NAVIGABLE  RIVEBa 
Bee  RiPAKiAK  Biohti. 

NEGLIGENCE. 
iMCcnunoir;  Ixfaht;  Railboam, 2, 8 ; 

NBQOTIABLE  INSTRUMENT. 
iwBUiOvBiOKairoB;  Bovoa;  FoBoniT; 

NOnCB. 
See  iHSinuvcB,  12 ;  Snuvrt. 
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NUISANCE. 

Defendant  eieeted  in  his  hooM,  adjoining  plaintiff's  premiflOB,  a  cooking  raug«k 
BO  near  to  the  partition  wall  that  the  ordinary  use  of  it  injured  plaintiH  s 
goods  and  rendered  his  premisep  aiioomfortable  and  disagreeable.  Held,  that 
the  use  of  the  range  was  a  nuisance*  and  that  an  action  on  the  case  would 
lie  against  defendant,  although  he  had  leased  the  premises  containing  the 
range  to  a  tenant,  who  built  the  fires.    Orady  v.  WdsMtr,  698. 

OBLIGATION  OF  CONTRACT. 
See  Constitutional  Law,  6. 

OFFICE. 
Seb  Constitutional  Law,  3, 8, 4. 

OFFICERS. 

L  07  the  oonstitntion  of  Mississippi,  article  12,  section  6,  it  was  provided  thai 
"  the  term  of  office  of  all  county,  township  and  precinct  officers  sliall  expire 
within  thirty  days  after  this  constitution  shall  have  been  ratified,  and  the 
governor  shall,  by  and  with  the  advice  and  consent  of  the  senate,  thereafter 
appoint  such  officers,  whose  term  of  office  shall  continue  until  the  legislature 
shall  provide  by  law  for  an  election  of  said  officers."  Held,  that  an  act  of 
the  legislature  providing  that,  in  all  cases  in  which  the  governor  "  shall  have 
the  power  under  this  act,  by  the  terms  of  the  constitution,  to  appoint  to  office 
he  shall  also  have  the  power  of  remowd  from  office/'  was  not  nnconstitu- 
tional.    Newsom  v.  Cocke,  686. 

8.  In  the  absence  of  constitutional  or  legislative  prohibition  the  power  of  removal 
is  incident  to  the  power  of  appointment  of  officers.  lb, 

OFFICIAL  BOND. 

A  person  who  was  elected  treasurer  of  a  town  for  five  consecutive  years,  served 
the  first  four  years  without  a  bond,  and  in  the  fifth  year  he  gave  a  bond, 
conditioned  that,  whereas  he  had  been  elected  to  the  office  for  that  year,  if 
he  should  well  and  faithfully  peiform  all  the  duties  of  his  office,  the  bond 
should  be  void.  In  an  action  on  the  bond  it  was  agreed  that  during  the  first 
year  he  falsely  credited  himself,  in  his  account  of  that  year,  with  money  wm 
having  been  officially  disbursed  by  him,  and  never  entered  it  on  his  subse- 
quent accounts,  but  retained  it.  Ileld,  that  the  money  could  not  be  treated 
as  a  balance  in  hand  in  the  fifth  year,  and  that,  as  the  misappropriation  waa 
complete  before  the  bond  was  given,  the  sureties  were  not  liable.  InkMl- 
amU  qf  Roehetier  v.  BandaU,  519,  and  note,  521. 

PARDONING  POWER. 

The  power  to  pardon  after  eanvietion  was  vested  in  the  governor  by  the  oooatl- 
tntion  of  Arkansas.  Hdd,  that  the  exercise  of  the  power  to  pardon  b^ort 
iontietion,  by  the  legislature,  was  not  unconstitutional.  The  SUUe  ▼.  TfifJioU 
600 

PARENT  AND  CHILD 
See  Infant 
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PAROL  EVIDENCE. 
latUBAXOB.  6, 7, 0, 10 :  Eyidbncb,  1 ;  Submbiftiov  Pafbb. 

PARTNERSHIP. 
Bee  Bahkruftct,  8 ;  bisinuuiOB,  8. 

PATENT. 
8ee  JuBiSDiCTiON,  6. 

PAYMENT. 

I.  Whexe  the  Tendor  of  good»  receives  from  the  veiidee,  at  the  time  of  the 
dellveiy,  the  note  or  bill  of  a  third  person,  the  piesamptioii  ie  that  the  note 
or  bill  was  accepted  in  pajment  and  satisfaction,  nnleee  the  oohtrary  be 
expreesly  proved  by  the  vendor.    Oibson  v.  Tobey,  397. 

3.  Plaintiff  sold  a  number  of  hogs  to  defendant,  to  be  paid  for  on  delivery.  On 
the  delivery,  defendant's  agent,  who  made  the  purchase,  said  he  would  have 
to  go  to  the  bank  to  get  the  money  to  pay  for  the  hogs,  and  asked  plaintiff 
which  he  preferred,  the  currency  or  a  draft.  Plaintiff  replied  that  he  pre- 
ferred a  draft,  and  purmitted  defendant's  agent  to  ship  the  hogs  with  the 
understanding  that  the  draft  should  be  procured  as  soon  as  possible.  The 
draft  of  a  third  person  was  procured  and  accepted  by  plaintiff,  on  the  same 
day,  without  defendant's  indorsement.  The  draft  was  dishonored;  and, 
subsequently,  plaintiff  tendered  it  to  defendants  and  demanded  the  money, 
which  was  refused ;  whereupon  plaintiff  brought  action  for  the  contract 
price.  Held,  that  the  draft  must  be  deemed  to  have  been  received  in  pay- 
ment, and  that  the  action  could  not  be  maintained.  lb. 

PLEDGE. 

Where  the  owner  of  bank  sharen  delivers  to  his  brokers,  to  secure  a  balance 
of  acooQBt,  the  certificate  of  the  shares,  indorsed  with  blank  assignment,  and 
•  irrevocable  power  of  transfer  signed  and  sealed  by  himself  and  the  brokers, 
without  his  knowledge,  pledge  the  shares  with  other  securities  for  advances, 
one  who  pays  the  advances  at  the  brokers*  request  and  in  good  faith 
feceivee  from  them  the  certificate  of  the  shares  and  the  other  securities,  is 
entitled  to  hold  the  shares  as  against  the  owner,  for  the  full  amount  of  the 
advances  remaining  unpaid  after  the  other  securities  are  exhausted. 
MeNeil  v.  The  Tenth  NatUmal  Bank,  841. 

PRINCIPAL  AND  AGENT. 

t.  Defendants,  the  owners  of  a  cheese  factory,  leased  it  to  C,  who  agreed  to 
manufacture  into  cheese  the  milk  furnished  by  defendants  and  others,  at  a 
specified  rate  per  hundred  pounds.  C  had  the  employment,  payment  and 
eontrol  of  the  necessary  help  to  carry  on  the  work,  and  no  right  of  super- 
vision was  reserved  by  defendants/  The  sale  of  the  cheese,  when  prepared 
for  market,  was  conducted  by  defendants,  who  represented  it  to  be  of  good 
quality.  Held,  that  as  to  the  public  and  plaintiff,  a  purchaser,  defendant« 
aMumed  the  character  of  principals,  and  were  liable  for  the  fraud  of  C  or  hii 
subordinates  in  the  manufacture  of  the  cheese.     Durti  v.  Burton,  428. 

I  Plaintiffs,  the  owners  of  a  promissory  note,  indorsed  it  and  deposited  it  wi'S 
8  for  oollection.    S  indorsed  it  and  sent  it  to  defendants  with  instruciiotu 
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lo  eoIlMt  It,  mud,  when  paid,  to  remit  tlie  piooeede.  DefendAnte  and  8  kftd 
beea  aogaged  la  the  boalneM  of  ooUacUng  end  hed  en  eeoonnt  cumeni.  8 
beceme  inaolyent ;  end,  et  metnrity,  the  note  wee  collected  by  defendente 
end  the  proceede  held  by  them  for  edvmncea  pxevionelj  made  to  8  in  eatlel- 
petlon  of  collections.  MM,  that  defendante  hed  no  title  to  the  proceede  na 
agafaMt  plaintiib.    IHekenan  t.  Miutm,  4M. 

PRINCIPAL  AND  fiURBTT. 
See  Official  Bohd;  SuBxnaa. 

PBIVILBa£D  OOMMUNICAHOH. 

See  T^ra^^ 

PBOMI8S0BY  NOTK 

I.  Whwe  A  penon,  note  party  to  a  non-neigotiable  note,  indosMe  it  in  hlaak  ac 
the  tine  it  is  made  and  deUTersd  to  the  payee,  for  the  parpoee  of  giving 
original  validity  and  eecarity  to  the  contract,  7iM,  that  aech  person  ie  liable 
epon  tlM  notoae  a  joint-maker,  and  tliat  hie  contract  ie  not  void  under  the 
etetatoof  fsaeda  ae  being  without  a  coneideration  expreaaed.  Hauffhtan  t. 
Biy,SSi,  and  noto,  68. 

J.  Where  the  ceehier  of  a  bank,  for  the  accommodation  of  the  payee  or  prior 

indor8er,indorBed  hia  name  upon  a  noto,  not  belonging  to  the  bank,  aa  "  A. 

B.,  Cae."    Sdd,  that  the  indorsement  wee  official,  not  personal,  and  sufficient 

*ia  form  to  bind  the  liank.    Bauffhtan  ▼.  The  Fir$i  IfaUonal  Bank  of  Elkhom^ 

102,  and  noto,  IIL 

9.  The  atatuto  of  limitationa  be^;ins  to  run  from  the  dato  of  a  promiasoiy  noto, 
payable  on  demand,  with  intorest.     WTieeler  v.  Warjher,  478. 

4.  A  btmaflde  purdiaser  for  value,  and  before  maturity,  of  a  promissory  note, 
with  knowledge  of  the  previous  deceeee  of  the  maker,  but  without  notlos 
ihat  it  wae  an  accommodation  noto,  may  recover  upon  it  againat  the  repra* 
eentotives  of  Uie  deoeaeed  maker,  although  tlie  indorser,  for  whoee  accom- 
modation it  waa  made,  fraudulently  put  it  into  diculation  as  againat  the 
maker.    Olark  v.  ITiajfer,  511. 

A  The  payee  of  a  promiaaory  noto  drawn  upon  a  printed  fonn,  added,  after  its 
delivery,  and  without  the  knowledge  or  consent  of  the  maker,  the  words 
^  10  per  cent "  in  the  blank  altor  "  intorset  at."  HM,  that  the  noto  wae  void 
ae  to  the  maker,  in  the  hands  of  a  bontijkh  holder,  before  maturity,  ffiliii<ii 
V.  Tmmper,  661,  and  noto,  669. 

t.  Defendant  was  Induced  by  fraud,  and  without  negligence  on  hie  part,  to  aign 
a  praniseory  noto,  thinking  it  was  a  contract  making  him  an  agent  for  the 
«le  «f  a  patont  hay  fork.  HM,  that  the  noto  wae  yv&d  In  the  hands  e€  a 
Ammi  fde  porehaaer  far  value  before  maturity.    0M$  v.  Hmdburff,  dOb  and 

fk^Wcmama;  PftnraiPALAHoAenrr.f ;  te 

PBOTBBT. 
8eeBAHK,S. 

PBQXDIATB  AND  BEMOTB  GAUtUl 
See  lUiUKiaD,  S, 
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HAILROitB. 

t.  W1i6fe  a  Btstvte  makes  it  the  dntjr  of  railroad  eompaniefl  to  fenee  tbeir 
roads,  and  to  keep  their  f enoea  in  repair*  and  also  declares  that  such  oom- 
panies  shall  be  liable  for  all  injuries  to  animals  arising  from  a  neglect  to 
perform  this  duty,  ?ield,  1.  That  where  sach  fences  get  out  of  repair,  through 
some  accident  or  event  beyond  the  control  of  the  company,  and  repairs  are 
made  with  reasonable  diligence,  the  company  will  not  be  liable  for  injuries 
to  animals  straying  upon  the  track,  notwithstanding  that  the  statute  makes 
the  liability  absolute.  2.  That  in  such  cases,  reasonable  diligence  in  making 
repairs  is  a  liigh  decree  of  diligence,  exceeding  that  which  men  in  general 
exercise  in  their  own  affairs.  A/UiMdel  r.  The  Chicago  and  Nortli-wegtern 
Railway  Co.,  44,  and  note,  47. 

I.  Where  a  fire,  caused  by  sparks  from  the  eng^ine  used  by  a  railway  company, 
is  communicated  to  the  lands  of  an  adjoining  owner  by  means  of  dry  grass 
weeds  and  bushes  allowed  to  accumulate  along  the  line  of  the  track,  held^ 

1.  That  in  an  action  to  recover  damages  for  property  so  destroyed,  the  ques- 
tion whether  the  company  were  guilty  of  negligence  in  allowing  combus- 
tible matter  to  accumulate  updta  their  land  was  properly  left  to  the  jury. 

2.  That  the  failure  of  the  plaintiff  to  remove  the  dry  grass  or  stubble  from 
his  own  land,  in  order  to  avoid  anticipated  danger  from  fire  caused  by  the 
default  or  misconduct  of  the  defendants,  was  not  negligence  on  his  part,  or 
the  omission  of  any  duty  which  the  law  imposes ;  and  that  the  submission 
ox  iiiia  question  to  the  jury  was  not  error  as  against  the  defendants.  8.  That 
"i,  a  fact  that  natural  agencies,  as  high  winds  or  drought,  contributed  to 
cause  the  injury,  or  that  the  property  destroyed  was  at  a  distance  from  the 
place  where  the  fire  originated,  does  not  aflbet  the  question  as  to  the  liability 
of  the  company,  or  render  the  fire  the  remote  and  not  the  proximate  cause 
of  the  injury  done  to  the  plaintiff.  Kellogg  v.  The  Chicago  and  North-western 
Railway  Co,,  69,  and  note,  80. 

9L  Where,  from  the  defect  in  the  construction  of  a  railway  engine,  carelessness 
in  those  operating  it,  or  want  of  proper  appliances  to  prevent  the  emission  of 
sparks  or  coals  of  fire  from  the  smoke  stack,,  property  adjoining  a  railway 
is  destroyed  by  fire»  the  railroad  corporation  is  liable  for  the  damages  result- 
ing from  such  fire ;  and  absence  of  the  best  contrivances  known  to  prevent 
the  spread  of  fire  from  a  locomotive  will  be  construed  as  negligence  on  the 
part  of  the  railroad  corporation.  Jackson  v.  The  Cldcago  db  N,  W,  Railway  Co., 
120,  and  note,  122. 

4.  The  statute  authorized  a  railroad  company  to  take,  by  right  of  eminent  do 
main,  any  real  estate  that  it  may  require  "  for  the  purpose  of  its  incorpora- 
tion and  for  the  purpose  of  running  and  operating  its  road."  J3['M,  that  the 
company  could  take  land  for  depots,  and  that  the  selection  of  the  land  and 
location  of  the  buildings  were  within  the  discretion  of  the  company.  /;i  the 
Matter  of  the  Petition  of  the  New  York  and  Harlem  R  R.  Co  r.  I3p,  885. 

See  Common  Gabbibbs  ;  Masteb  and  Sbbvant  ;  Ripabiak  Ricthtb  ;  Stbsbi 

Railboad. 

RAPE. 
Where  a  man  has  carnal  intercourse  with  a  woman  (not  his  wife),  without  hei 
consent,  while  she  is,  as  he  knows,  wholly  insensible,  he  is  guilty  of  rape 
OommojyiBeaUh  v.  Burke,  531 .  and  note,  586. 
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REBELLION. 
Bee  OovFBDBBATB  CouBTi;  Ikburancb,  19 ;  Ihtbbnatkuial  Law. 

RECORDING  INSTRUMENT. 
Qee  Stamps,  H,  6. 

RECOUPMENT. 

▲  end  B  tnded  hones,  esch  frsadulentlj  representing  his  horse  to  be  sound 
A  sued  B  for  his  (B*b)  fraud.  Held,  that  B  could  recoup  damAges  lor  A's  fraud 
Oarey  ▼.  OuiUaw,  494. 

RECOVERY  OVER. 
See  Municipal  Corforatioh,  ft. 

EBGISTRT  ACT  OF  CONGRBSa 
See  JuKiSDiCTioK,  1. 

REMOVAL  FROM  OFFICE. 
See  OFFicftRS. 

REMOVAL  OF  CAUSE. 
See  Traksfbb  of  Causb. 

RENUNCIATION  OF  CONTRACT. 
See  Brrach  of  Promisk. 

RESCISSION  OF  CONTRACT. 
See  Vendor  and  Vbndbb. 

REVENUE  STAMPS 
See  Stamps. 

RIPARIAN  RIGHTS. 

1.  A  riparian  owner  cannot  recover  damages  for  being  deprived  of  aoeees  to  a 
navigable  river  bj  reason  of  the  building  of  a  railroad  along  its  l)anks  below 
high  water  mark.  TonUin  v.  The  Dvbiique,  BeUevue  d  Misiiuippi  R,  R.  (Jo,, 
176,  and  note,  170. 

S.  PlaintifT  was  the  owner  of  a  reservoir  dam  erected  across  a  stream  runniiti^ 
tfajrough  his  land  for  the  purpose  of  accumulating  surplus  water  for  the  ute. 
in  drj  seasons,  of  his  factory,  situate  several  miles  below.  Defendant  tlic 
owner  of  land  situate  on  the  stream  l>etween  the  dam  and  the  factory, 
opened  the  gates  and  allowed  the  surplus  water  to  escape.  Held^  that  an 
injunction  would  not  lie  restraining  defendant  from  so  doing,  although  tlip 
detention  of  the  water  worked  no  material  injury  to  him.  CUnU/n  v. 
My&r$t  878. 

SALE  AND  DELIVERY. 

K  ft  T.  ordered  goods  from  plaintiff,  to  be  sent  to  them  *'  via  canaL'*  Maint'.tr 
sent  to  them  the  goods  "  via  canal."  as  ordered,  and  mailed  to  them  a  bill  of 
■sle      Held,  that  upon  delivery  to  tlie  carriers,  the  title  to  the  goodn  pn^iK^ 
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ftlMMilutelj  to  N.  &  T.,  aabject  only  to  the  right  of  Btopiwge  in  trantUUt 
and  that  plaintifT  could  not  aue  for  a  loaa  of  the  goods  en  route,  KrudUr  w 
Sai$(m,  402,  and  note.  405. 

Hee  Patioent  ;  Statutb  of  Frauds,  2, 3 ;  Vbndob  ahd  Vbhdbi,  i. 

SALE  OF  LAND. 
See  Vbudor  and  Vkndbb,  1, 8. 

SEIZIN. 
See  Ck>yEMAKT  of  Sbbev 

SERVITUDE. 
See  Eabbmbnt. 

SIDE-WALK. 
iM  HieHWAT ;  Municipal  Corporatiof,  8 ;  SiBBSni 

SLANDER. 
See  Libel. 

SNOW  IN  STREET. 
Bee  Highway  ;  Municipal  CoRFORATioSt  8. 

!     SOLICITOR. 
See  Attorney. 

STAMPS. 

1.  When  a  promiMory  note  for  $120,  made  Jane  20, 1865,  and  bearing  only  a 
live-eent  internal  revenue  stamp,  was  offered  in  evidence,  held,  1.  That  such 
note  is  not  invalid  under  the  internal  revenue  act,  approved  March  3,  .865 
unless  the  proper  stamp  was  omitted  to  evade  the  provisions  of  such  act. 
2.  That  such  note  is  admissible  in  evidence,  and  that  the  provisions  of  the 
act  of  congress,  approved  July  13, 1866,  were  intended  to  be  prospective  and 
not  retrospective,  and  apply  only  to  instruments  issued  after  such  act  took 
elTect.    Rheimtrom  v.  Cone,  48,  and  note,  51. 

2.  The  State  courts  will  not  declare  a  written  instrument  void,  and  reject  it  as 
evidence  l>ecause  it  was  not  stamped  when  executed,  unless  such  .Letrument 
is  being  used  unstamped  with  intent  to  defraud  the  United  States  ii^vem- 
ment.    Dtuly  v.  Coker,  279,  and  note,  280. 

8.  An  unstamped  deed  of  real  estate  is  valid,  in  the  absence  of  proof  of  fraud u 
lent  intent  in  omitting  the  stamps.    Moore  v.  Moore,  'M,  and  note,  468. 

4.  It  is  not  within  the  constitutional  power  of  congress  to  declare  that  a  contract 
or  conveyance,  l>etween  citizens  of  a  State,  affecting  real  estate,  is  void,  for 
the  reason  that  a  revenue  Htamp  has  been  omitted.  Ih. 

5.  The  omission,  without  fraudulent  intent,  to  stamp  a  chattel  mortgage  as 
required  by  the  United  States  internal  revenue  act,  does  not  affect  its  valid- 
ity.   Moore  v.  QyM'k,  409.  and  note,  500. 

8  The  clause  in  the  United  States  internal  revenue  act,  providing  that  mstru- 
nents  not  stamped  as  therein  required  shall  not  be  recorded,  does  not  alleol 
Ihe  recording'  of  such  in^Tmmen  s  under  Statr  laws.  Th 
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7.  An  omisBion,  without  fraadalent  intent,  to  stamp  a  promiBsory  iioCa  does  not 
render  it  Toid.    Bumpan  v.  Taggari,  633,  and  notee,  51,  468. 

&  It  seems  thaX  the  internal  revenue  act  of  June  80, 1864,  prohibiting  unstamped 
inBtruments  from  being  received  in  evidenoe,  does  not  apply  to  State 
courts.  lb. 

9.  A  promissory  note  not  stamped  in  accordance  with  the  United  States  revenue 
laws,  may,  in  the  absence  of  fraud,  be  stamped  at  the  trial  of  an  action  on 
the  note,  and  then  given  in  evidence.  Mere  omission  to  stamp  a  note  is  not 
evidence  of  fraudulent  intent.    Morris  v.  McMorris,  695,  and  note,  699. 

10'  A  written  contract,  not  stamped  as  provided  by  the  United  States  internal 

revenue  law,  may  be  admitted  as  evidence  in  State  court.   Davis  v.  Buhard- 

son,  782,  and  notes,  61,  468. 

See  EvmsNCB,  1. 

STATUTE  OP  FRAUDS. 

1.  Where  a  person  agrees,  by  parol,  to  reward  another  for  past  services  by 
testamentary  bequest,  the  agreement  is  not  within  that  branch  of  the  statute 
of  frauds  relating  to  agreements  not  to  be  performed  within  one  year. 
JUson  V.  Gilbert,  100. 

2.  In  an  action  to  recover  the  value  of  wine  sold  by  verbal  contract,  void  ruder 
the  statute  of  frauds,  the  judge  charged  that  if  the  wine,  or  any  portion  ot 
it,  was  delivered  in  pursuance  of  the  contract,  in  good  order  and  according 
to  sample,  that  circumstance  was  sufficient  to  take  the  contract  out  of  the 
statute  of  frauds,  and  entitle  the  vendor  to  a  verdict  for  the  contract  price. 
Held,  error,  on  the  ground  that  under  such  a  contract  there  must  be  not  only 
a  delivery  of  the  goods  by  the  vendor,  but  a  receipt  and  acceptance  of  them 
by  the  vendee,  to  pass  title  or  render  the  vendee  liable  for  the  price,  and 
this  acceptance  must  be  voluntary  and  unconditional.  The  receipt  of  the 
goods,  without  an  acceptance,  is  not  sufficient  to  take  the  contract  out  of  the 
statute  of  frauds.    CatiUdns  v.  Bellman,  461,  and  note,  466. 

8.  Qoods  sold  were  delivered  to  a  carrier  by  direction  of  the  bayer ;  but  he 
never  had  any  actual  possession  or  exercised  any  control  over  them  and  never 
received  any  bill  of  lading.  Held,  that  there  was  not  a  sufficient  aeeeptanoe 
and  receipt  to  take  the  sale  ouX  of  the  statute  of  frauds.  Johmon  v.  (hUtU, 
545,  and  note,  547. 

See  EviDKNGB,  2 ;  Pbomissobt  Nots,  1. 

STATUTE  OF  LIMITATIONS. 

1.  Where  a  penKm  agiees  to  reward  another  for  servioss  by  testamentary 
bequests,  the  statute  cf  limitation  does  not  begin  to  ran  against  the  claim 
for  such  services  nntil  the  death  of  the  person.    JUson  r.  OUbori,  100. 

I.  The  legislature  may  repeal  a  statute  limiting  the  time  for  ecmunenelng civil 
actions,  and  thus  deprive  a  party  of  the  right  to  plead  the  statute  as  a 
defense.    Bradford  ▼.  SMne^s  Administrator,  289,  and  note,  258. 

3.  The  law  provided  that  all  debts  and  demands  against  the  estate  of  any 
testator  or  intestate,  which  shall  not  be  exhibited  within  two  years  after 
notice  given  to  that  effect  by  the  executor  or  administrator,  shall  toever 
afterward  be  bttred.  Held,  that  the  repeal  of  this  statute,  after  the  expira- 
tion of  the  time  so  limited,  did  not  revive  the  right  to  prosecute  the  daim. 
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nor  deprtre  the  lepresentatiTe  of  a  deceased  penon  of  his  right  to  plead  tb« 
bar,  the  right  of  action  being  extingnished  in  such  case.  lb. 

I.  That  the  act  of  1861,  suspending  the  statute  of  limitations  then  in  force, 
**  in  relation  to  ciTil  actions/'  applied  only  to  the  law  limiting  the  time  of 
commencing  ordinary  dvU  aetums,  according  to  the  legal  and  popular  under 
standing  of  the  terms  used,  and  did  not  apply  to  the  presentation  of  claims 
against  the  estates  of  deceased  persons.  2b. 

5.  The  constitution  of  Texaci,  adopted  1860,  contains  the  following  provision . 
"  The  statutes  of  limitation  of  civil  suits  were  suspended  by  the  so-called 
act  of  secession  of  the  28th  of  January,  1861,  and  shall  be  considered 
as  suspended  within  this  State  until  the  acceptance  of  this  constitution  by 
the  United  States  oongress."  Hdd^ihBX  this  proYiaion  is  not  to  be  regarded 
as  aa  «0  /#i(  facto  law,  nor  as  a  law  impairing  the  obligation  of  contracts, 
and  that  it  la  not  in  oonfUci  with  the  constitution  of  tbe  United  States 
Bendct  ▼.  OnHtfML,  270,  and  note,  279. 

See  Pbomibsort  Notb,  8. 

STOLEN  BONDS. 
See  BoHiM. 

STREAM. 
See  BiPABiAN  RiosTft. 

STREETS. 

Where  a  pedestrian  receiyed  personal  injuries  arising  from  a  defective  plank 
in  a  side-walk  of  a  city,  and  the  officers  of  such  city  knew,  at  tie  time  the 
accident  occurred,  that  the  general  condition  of  the  walk  was  such  that  from 
mere  decay  such  an  aoddent  was  liable  to  happen  at  any  moment,  ?i£ld,  I. 
That  the  city  was  liable  for  such  injuries,  and  chargeable  with  negli^encA 
in  omitting  to  repair,  without  bringing  home  to  the  authorities  actual 
knowledge  of  the  looseness  of  the  particular  plank  which  occasioned  the 
injuries.  2.  That  the  party  so  injured,  where  the  injury  is  permanent,  can 
recover  prospective,  as  well  as  pa»t  damages,  not  exceeding  the  amount 
daimed  in  the  complaint.     WeUenberg  v.  OUy  o/Appleton,  39,  and  note.  43. 

See  Highway  ;  Municipal  Corforation,  1,  8, 4, 6, 6, 7. 

STREET  RAILROAD. 

VHiere  a  city  ordinance  gave  to  the  street  ears  of  the  dty  preeedenoe  over  all 
other  vehides,  persons  or  things  npon  the  railroad  track,  and  provided  that 
"  if  any  person  shall  unnecessarily  obstruct  or  impede  the  running  of  the 
cars  on  such  track,"  he  shall  be  liable  to  a  fine  for  such  offenee,  Md,  that 
any  obstruction  or  impediment  to  the  free  and  unrestri<^ted  use  of  the  track, 
not  the  result  of  necessity,  for  any  length  of  time,  however  ahort,  was  an 
alfonse  under  the  ordinaneew    State  v.  Fbley,  166. 

See  Municipal  Oorporation,  6. 

SUBSCRIPTION  PAPER. 

In  an  action  agmhMt  a  subscriber  to  a  paper  stipulating  that  the  subscriber! 
would  pay  the  sum  annexed  to  their  names  to  any  person  who  should  there 
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after  build  a  free  bridge  at  a  apedfied  place,  the  nme  to  be  paid  upon  tht 
oompletloD  of  the  bridge,  it  was  hM,  1.  That  the  inatrument  was  a  valid 
eontraet  between  the  eubecriberB  thereto  and  anj  one  who  ahoold  afterward 
build  the  bridge  according  to  Its  terms ;  and  that  as  relatee  to  the  payee,  i'. 
waa  like  a  note  payable  to  the  bearer.  2.  That  parol  erldenoe  was  inad- 
mlaidble  to  show  the  work  was  to  be  let  to  the  lowest  bidder,  there  being  no 
such  proTiflion  in  the  paper.    Cooper  v.  JfeOnmmin,  368. 

SUICIDE. 
See  Insubancb,  16,  17 

SURETIES, 
a  iorety,  before  he  has  paid  the  debt  of  Jiis  principal,  or  more  than  his  aliquot 
portion  of  it.  Is  entitled  to  an  injunction  restraining  a  co-surety  from  a  fraud 
ulent  disposition  of  his  property,  the  principal  being  insolvent.    Botsen  OL 
uz.  ▼.  HoMn$,  admr.,  728. 

See  Bankruftct,  1,2;  Trusts. 

TAX. 

lisad  not  taxable  was  levied  upon  and  sold  for  taxes.  Held,  that  the  tax -deed 
was  absolutely  void,  and  that,  therefore,  the  statute  of  limitations  did  not 
run  in  favor  of  the  bolder  of  the  deed  from  the  date  thereof,  and  against 
the  original  owner  of  the  land  or  his  grantee.     Taylor  v.  MUei,  668. 

TELEGRAM. 
See  EviOENCK,2. 

TERM  OF  OFFICE. 
Bee  CoNSTrriTTiONAL  Law,  & 

THROUGH  CX)NTRACT. 
S<*e  Common  Carbieb,  1. 

TITLE. 
See  Sale  and  Dbltybrt. 

TITLE  BY  ACCESSION. 

One  of  two  tenants  in  common  of  certain  timber  land  conveyed  his  nndivldMl 
half  of  the  land  by  warranty  deed  to  certain  parties  to  whom  he  was  indebted, 
such  parties  agreeing  orally  to  reconvey  upon  the  discharge  of  the  indebted- 
ness. Subsequent  to  the  sale  of  his  interest  in  the  land,  and  under  authority , 
previously  given  by  his  co-tenant,  the  vendor  sold  a  quantity  of  the  timber 
flawing  upon  the  land,  to  a  third  party,  who  cut  and  manufactured  the  same 
into  hoops.  An  action  for  replevin  was  brought  by  the  owners  of  the  land  to 
recover  the  hoops.  It  was  shown  upon  the  trial  that  the  value  of  the  timl>ei 
was  $25,  and  that  the  value  of  the  hoops  was  $700.  Held,  that  evidenou. 
allowing  that  the  defendant  purchased  the  timber  and  manufactured  it  in 
flpood  faith,  was  admissible ;  and  that  upon  such  showing  he  was  entitled  te 
bave  the  Jury  instructed  that  the  title  to  the  timber  was  changed  by  a  sub 
•tantial  change  of  identity,  and  that  the  remedy  of  the  plaintiff  was  by  an 
M*t  ion  of  trespass.     Wetherbee  v.  Green,  658. 
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TRANSFER  OF  CAUSE 

1.  A  pefeitiofi,  by  defendant,  to  remove  a  cause  Into  the  United  States  oourt 
most  show  that  the  plaintiff  was  a  citizen  of  the  State  at  the  time  of  the 
commencement  of  the  Action ;  an  avennent  that  he  ui  a  citissen  is  insufficient. 
ilold&n  ▼.  Putnam  Fire  Ins,  Co.,  287. 

2.  A  Massachusetts  statute  required  that  foreign  insurance  companies,  doing 
business  in  that  State,  should  appoint  a  resident  agent,  upon  whom  all  luw 
foi  processes  against  them  might  be  served  with  like  effect  as  if  thej  wi*re 
domestic  companies.  HM,  that  a  foreign  company,  by  accepting  service  of 
process,  as  provided  by  the  statute,  was  not  precluded  from  removing  a  cause 
from  the  State  court  into  the  United  States  courts,  in  a  proper  case.  Morton 
V.  MtUwU  lAft  int.  Oo„  505,  and  note,  507. 

TRESPASS. 
See  Vbnoor  and  Vkndbb,  5. 

TRUSTS. 

By  deed  made  in  May,  1860,  three  bonds,  secured  by  mortgagee  of  real  estate, 
were  assigned  to  B,  in  trust,  to  invest  the  proceeds,  as  soon  as  received,  **  in 
such  manner  as  the  said  B  may  think  proper,  on  consultation  with  "  the  cu- 
M  que  truH,  and  then  to  permit  them  to  receive  the  income.  The  eeHui  que 
trust  removed,  shortly  afterward,  from  South  Carolina,  where  the  trust  was 
created,  to  New  York,  and  remained  there  during  the  war  with  the  Confed 
erate  States.  In  1863  and  1868  B  collected  the  bonds  in  Confederate  treasury 
notes,  then  much  depreciated,  and  invested  the  proceeds  in  bonds  of  th« 
Confederate  States,  without  consultation  with  the  cestui  que  trust,  with 
whom  it  was,  at  that  time,  impracticable  to  communicate.  Held,  that  B 
committed  a  breach  of  trust,  and  that  he  was  liable  to  accoUnt  to  the  cestui 
que  trust  for  the  sums  received.  Held,  furt/ier,  that  the  obligors  in  the 
bonds  were  not  liable  to  account  to  the  cestui  que  trust,  for  that  they  wer« 
discharged  by  their  payments  to  B.    Mayer  v.  Mordeeai,  26,  and  note,  83. 

See  FR.\nD. 

TRUST  FUNDS. 
See  Trusts. 

USURY. 

The  pvehase  of  an  accommodation  note,  at  a  rate  of  discount  greater  thas 
legal  interest,  if  made  in  good  faith,  and  without  knowledge  of  the  character 
of  the  paper,  is  not  a  usurious  transaction,  and  the  defense  of  usury  is  not 
available  in  an  action  brought  by  the  purchaser  on  such  note  against  tl^ 
mMkmt^    Dieksrman  v.  Day,  156^ 

VALUATION. 
Bee  Inburancb,  5, 7. 

VENDOR  AND  VENDEE. 

Wbeie  a  purchaser  goes  into  possession  of  premises  under  eoatnet  of  sale 
and  the  title  of  the  vendee  fails,  or  he  is  jnable  to  make  convevanre  a» 
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sUpulatad  bj  the  contract,  smch  purckaaer  cuinot  retain  poMCMdoa  and 
enJoyuMmt  of  the  premiaea  by  virtue  of  the  coatract,  and  at  the  aame  ttoM 
avoid  the  payment  of  the  purchaae  price.    MeMdoe  v.  Jfm  i<a,  96w 

2.  The  vendor  may  maintain  an  action  for  a  atrict  forecloaiiie  and  lorMtu*  of 
the  parcliase  rights  under  the  contract,  nnlcM  the  latter  olfor  to  wwrind ;  and 
te  ie  not  neceeaary  that  the  plaintiff  should  tender  a  deed  eonvejing  a  daar 
title  before  such  action  can  be  brought  or  nudntained.  /ft. 

».  Where  a  vendor  of  real  estate  has,  by  his  own  act,  or  by  operation  of  law, 
been  rendered  unable  to  perform  his  contract  to  convey  snch  real  salals  to 
the  vendee,  the  vendee  may  rescind  the  contract  and  recover  the  pnrchase- 
money  paid,  without  first  tendering  to  the  vendor  the  purchase  money  dae, 
and  demanding  a  deed ;  and  the  vendee  may  ezerdse  this  right  where  a 
vendor  has  permitted  a  mortgage  executed  by  him  and  existing  at  the  time 
of  the  purchase,  to  be  foreclosed,  and  the  land  sold  thereunder.  WUhelm  v 
Fimple,  117. 

4.  Where  a  contract  is  made  for  the  sale  and  delivery  of  specified  articles  of 
perRonal  property,  under  circumstancee  where  the  title  does  not  vest  in  th«* 
vendee,  and  the  property  is  destroyed  by  an  accident  before  delivery  without 
the  fault  of  the  vendor,  the  latter  is  not  liable  upon  the  contract  for  damagtf^ 
sustained  by  the  vendee.    DexUr  v.  Norton,  415. 

5.  In  an  action  for  trespass,  it  appearecl  that  plaintiff  gave  a  chattel  moitf^af:** 
and  afterward  a  bill  of  sale  to  defendant,  of  household  furniture,  that  the 
furniture  remained  in  possession  of  plaintiff,  who  subsequently  removed  to 
T,  taking  it  with  him,  and,  some  time  after  that,  went  away  from  T,  leaving 
his  house  locked  and  containing  the  furniture,  and  that  defendant  unlocked 
the  house  and  took  away  the  furniture.  Hdd,  that,  in  the  absence  of  eifaer 
proof  of  some  license  or  permission,  express  or  Implied,  defendant  waa  l&able 
lor  forcible  entry,  although  he  believed,  and  had  reasonable  cause  t# believe, 
that  plaintiff  did  not  intend  to  return.    MeLeod  v.  J&nM,  688. 

^  See  Patv ENT ;  Statutb  of  Fraum 

VOLUNTARY  CONVEYANCE. 
See  FoRBieN  Judgmbrt,  8. 

WAR. 
See  Iksurahcb,  19. 

WHARFAGE. 
See  MumciFAL  OoBPOBATMsr,  S. 

WILL.. 

A  will  eontained  bequests  to  certain  legatees,  after  which  this  elaiiM  Mlowod  : 
"  I  hereby  appoint  N.  trustee,  to  take  and  keep  the  above  legadea,  the 
Income  of  which  he  shall  appropriate  to  their  comfort  so  long  as  tliej  live. 
After  their  decease,  what  remains  I  bequeath  to  the  above  tnurtee."  Hdd. 
that  the  remainder  to  N.  was  conditional  on  his  accepting  the  tnwt.  WMt 
land  V.  ITarrnmort,  497. 
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WORDS. 

"  Breaking  and  SnUiring**  aee  Burolabt. 

"  Okamge  of  Poneman,*'  aee  Iitsubamcb,  8. 

Bp p99i  facto Iom"  flee  Statutb  of  Ldcitatiomb,  H. 

"  ImurabU  Intorsit*'  flee  Iksurancb,  1. 

**  Joopardy  of  lAfe^*  flee  Cbdohal  Law. 

"Jwiieial  Power" flee CoaiffiTUTiOHAL  Law. 5. 

**  Protut,"  flee  Bavs. 

"  nrmigh  Oontraet"  see  Gomhok  Cabrixr,  1. 

*  Tme$  in  Joopard^,"  eee  Criminal  Law. 
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